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ZILLAH BEERBHOOM. 


Present : F. CAIIDEW, Esq.^ Judge. 


The 2^h November 1850. 

Case No. 54 of 1849. 

Regular Appeal from a decision passed hy the Moonsif^ of Kmidera, 
Mirza Ushkuree Fikrut^ February 28///, 1849. 

S^'ucl Ukbur Alee, (Plaintiff,) Appellant, 

versus 

Hoormut-un-nissa Beebee, Sheikh Gholam Sumclanee, alias Sumdoo 

Meean, Bandee Beebee, Moonshee Enayut Hossein, Khondkar 

Usliruf Alee, and Deedar Hossein, (Defendants,) Respondents. 

Tnis suit was instituted on the 10th May 1848, to recover the 
ri^ht to pre-emption of a four annas share of a tank named Lakhiraj 
Digliee, situated in mouza Birooree. 

The plaint sets forth that the tank in question belonged, four annas 
to the defendant Deedar Hossein, eight annas to the defendant Hoor- 
mut-un-nissa Beebee, and four annas to the plaintiff; that the 
plaintiff, on the 27th Fhalgoon 1254, on hearing that Hoormut- 
un-nissa Beebee was about to sell a moiety of her share to the 
defendant Gholam Sumdanee, immediately sent to the assembly, 
where the sale was taking place, the defendant Moonshee Enayut 
Hossein, who offered onliis (plaintiff’s) behalf the price fixed, 35 
rupees, but the offer was refused, and the property was sold to 
Gholam Sumdanee. 

The defendant Gholam Sumdanee, in answer, denied the plaintiff’s 
right to pre-emption, on the ground that tlie sliare held by him was 
not hereditary, but was acquired by purchase. He denied also that 
the plaintiff made any claim in the sale assembly, alleging that the 
sale took place on the 25th Phalgoon 1254, and not on the 27th of 
that month, as stated in the plaint. 

The seller, Hoormut-un-nissa Beebee, filed an answer to the same 
effect 

The moonsiff dismissed the suit, on the ground that the evidence 
of the witnesses produced to prove the immediate claim was con¬ 
tradictory. 

In this court the plaintiff contends that the contradictions in the 
evidence noticed by the moonsiff are merely nominal, and that it 
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the duty of the seller to give notice to him of her intention to 
of the share. 

. Inie-latter objection is affirmed by the moulvee of the court, from 
■vrhomri'tailed for a futwa at the plaintiff’s request, and who 
declares further, in detailing the rules to be observed to establish 
a claim of pre-emption^ that it is sufficient that the claimant prefer 
his claim to a court of justice; but such general exposition of the 
law is unquestionably wrong. It is laid down in Macnaghten’s Ma- 
homedan Law that, besides the immediate claim (tulb-i-mowasibut^) 
the claimant must go through the form of affirmation by witness 
(istishhad,) either on the premises or m the presence of the party 
in possession, and that, if the claimant has the power to observe 
that form and he neglect to do so, his right to pre-emption is ren¬ 
dered null and void. The plaintiff had notice of the sale, and there 
is no proof whatever on the record that the form of affirmation by 
witness was observed by him, or that he had not the power to 
observe it I therefore confirm the decision of the lower court, and 
dismiss the appeal, with costs. 

The 27th November 1850. 

Case No. 126 of 1849. 

Reffular Appeal from a decision passed by the Moonsif of Kundera^ 

Mirza TJshkuree Fikrut^ March 19/A, 1849. 

Sheikh Kuramutoollah, (Plaintiff,^ Appellant, 

versus 

Sheikh Suleem, Sheikh Goomanee, Sumboo Huldar, and Becbee 
Atlmr-un-nissa and others, (Defendants,) llcspondcnts. 

This suit was instituted iw pauperis, on the 8th March 
1845, to recover possession of a jumina, comprising 13 beegahs 
10 cottahs of ayma land, the value of crops thereof for the year 
1247, and mesne profits from 1248 to 1250, also to recover the 
value of a pair of plough bullocks and other personal property: 
the whole being estimated for the plaint at rupees 278-5-5. 

The plaintiff stated that in the year 1247 B. S. he was sen¬ 
tenced by the criminal court to four years’ imprisonment in a 
case of murder; that, after he was put into jail, his wife and 
children and mother-in-law, who resided in his house, all died, 
and that the defendants. Sheikh Suleem, Sheikh Goomanee, and 
Sumboo Huldar, taking advantage of these circumstances, in col¬ 
lusion with the aymadars, Beebee Athur-un-nissa and others, appro¬ 
priated the crops he had raised himself in 1247, and took posses¬ 
sion of his house and lands and entire property; and now that 
he was released from jail, they refuse to restore them to him. 

The defendant Sheikh Suleem, in answer, denied the claim in 
toto, stating, he took possession of no part of the plaintiff's personal 
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property; that it was proved, at an enq^uiry made by the police 
darogah ^ter the plaintiff was committed to prison, that he was 
possessed of only two huts of the value of rupees 1-4; that the 
jumma was held by plaintiff’s mothei>in-law, Sadhun Beebee, on 
whose death the aymedars issued a proclamation for the attendance 
of heirs, and, none having appeared, they leased the jumma to him, 
and he was in possession accordingly. 

Sheikh Goomanee and Sumboo Huldar subscribed to the above 


answer. The aymadars filed an answqf to the same effect. 

The moonsif!^ on the 3rd November 1846, nonsuited the plaintiff 
on account of a mere clerical error in the plaint, which order was 
reversed on summary appeal. He now decreed to the plaintiff 
against the defendant, Goomanee Sheikh, the sum of 7 rupees, 
being the value of a pair of bullocks proved to have been appro¬ 
priated by him: and he dismissed the remainder of the claim, on 
the grounds that the plaintiff ’s witnesses ‘could not depose to the 
value of the rest of the personal property ; that the crops of 
1247 Avere proved by the plaiutiff^’s own witnesses to have been 
cut by the defendant Goomanee Sheikh, with the plaintiff’s wife’s 
authority, and placed by him in the plaintiff’s threshing floor, 
and there was no proof that the defendants had appropriated 
them ; and, in respect to the lands, that the aymadars were autho¬ 
rised in leasing them to another party, since no person came 
forward to claim them after the death of the plaintiff ’s mother-in- 
law and wife, for if the lands were suffered to lie waste, the 
proprietors would lose their rent. 

In my opinion the aymadars were not justified in leasing the 
lands to another party beyond the period of the plaintiff’s sentence 
of imprisonment, for the sentence did not involve a forfeiture of civil 
rights, and there is no doubt that the lands were held by him ; and 
even if they belonged Sadhun Beebee, but of which there is no 
proof on the record, they devolved to the plaintiff*, in right of his 
wife, who survived lier mother. I find that the plaintiff, on being 
released from jail, demanded possession, but it was refused him. I 
therefore decree against Sheikh Sulcem and the at/madars 
possession of the jumma lands and mesne prohts pendente life. 

1 further decree against the defendant Sheikh Suleem the value, 
as admitted in the answer, of two huts, the materials of which 


2 metal platters,. Rs. 2 0 o 

I metal cup, . „ 0 12 0 

1 kodalee, . „ 1 0 0 

1 leathern petarah, ... „ 0 12 0 

2 canvas bags,... „ 1 0 0 

Bs. 5 8 0 


are proved to have been taken 
by him, and also the sum of 
rupees 5-8, the value, as entered 
in the plaint, of personal property 
appropriated by him as per margin, 
it being no reason for disallowing 
the claim thereto, because tho 


value was not proved, when the value at which the articles were 
estimated was not objected to in the answer. 
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The moonsifl’s decision, whicli I concur in, in other respects, to he 
amended accordingly, and the costs of suit in both courts to be 
charged to the parties pro rata to judgment. 


The 28th November 1850. 

Case No. 218 of 1849. 

Megvlar Appeal from a decision passed hy the Moonsiff of Amduhra, 

Gholam Butiool, October ZOth, 1849. 

a 

Oojun Mullik and Nnbaee Mullik^ (Defendants^) Appellants, 

verms 

Gopal Chunder Dey, (Plaintiff,) Respondent 

This suit was instituted on the 20th March 1849, to recover the 
sum of Company’s rupees 24-6-11, principal and interest, on a bond 
alleged to have been executed by the two defendants in favor of the 
plaintiff, under date tlie 11th Aughun 1254 B. S. 

Both of the defendants appeared by vakeel, but an answer was 
filed on the part of the defendant Oojun Mullik only, wlio pleaded 
that the claim had been got up by the plaintifi' at tlie instance of the 
zemindar of Kagas, against whom they had given evidence in a 
case of a boundary dispute witli the zemindar of their own village, 
and that he did not know the plaintiff. 

The moonsiff decreed the suit to the plaintiff, on the ground of the 
evidence of three subscribing witnesses of the bond ; and he 
observed with reference to the answer that it was not likely that a 
false claim would have been got up for so small a sum; that the 
evidence of the witnesses examined for the defence, who stated that 
the defendants had no acquaintance with the plaintiff, was inadmis¬ 
sible; and that, if the plea were true, both of^the defendants would 
have put in an answer. 

The defendants state, in this court, that they live in family part¬ 
nership, and that an answer was filed in one name only by a mistake 
of their vakeel. This appears probable from a report which I 
called for from the moonsiff on the subject, and therefore the last 
reason given by him for disallowing the defendants’plea is untenable. 
Equally untenable is the first reason, for, to persons in the defen¬ 
dants’ circumstances of life, the amount of the claim is a consider¬ 
able sum. I find that the defendants’ witnesses deposed that they 
never knew the defendants to be in debt, or to have any dealings 
with the plaintiff, who lives in another village, three miles distant; 
that the defendants gave evidence in a case against the zemindar of 
Kagaa, a dependant of whom accompanied the court peon, who 
served the notice on the defendants, to point them out; and that to 
the best of their belief the claim was false. This evidence, which I 
can see no reason for rejecting, precludes confidence in the justness 
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of the claim. The plaintiff, moreover, suffers judgment to go by 
default in this court I therefore reverse the moonsiflTs decision, 
and decree the appeal, with costs in both courts. 


Thu 29th November 1850. 

Case No. 19 of 1850. 

Regular Appeal from a decision passed hy the Moonsiff of BhekkabareCt 

Neel Madkub Mookerjea^ December 18/A, 1849. 

Sheikh Mahomed Saeem; (Plaintiff,) Appellant, 

versus 

Fukeer Chund Raee and others, (Defendants,) Respondents. 

This suit was instituted on the 7th December 1847, to recover 
possession of a share in a tank and other real property, situated in 
mouza Muheshgram. 

The plaint sets forth that the rights and interests of Teen Cowree 
Mundul in the disputed property were attached and sold in execu¬ 
tion of a decree of court, awarded against him in favor of the plain¬ 
tiff, Sheikh Mahomed Saeem, and were purchased by the latter 
under date the 16th November 1843, and that the defendants had 
opposed liim on his attempting to take possession. 

The defendants, in answer, pleaded that the rights and interests 
of the debtor, Teen Cowree Mundul, in the property had been 
previously attached and sold in execution of decrees of court, 
awarded against him in favor of Ranee Jugoodumba Chowdrain 
and Rajki^iore Mundul and others, and were purchased by the 
defendant Fukeer Chund Race; and that at the time of the alleged 
attachment and sale at the instance of the plaintiff Sheikh Ma¬ 
homed Saeem, no rights and interests of the debtor in the property 
existed. ^ 

On the 29th December 1848 the moonsiff decreed the suit to the 
plaintiff in full of his claim, on the grounds that the defendants ought 
to have preferred a claim to the property, when it was advertised 
for sale by the plaintiffs, or to have instituted a suit to set aside the 
sale then held. That decision was reversed on the 10th July 1849, 
as being obviously erroneous, and the case was remanded to the 
moonsiff, with directions to revise it and to give judgment according 
to justice and right. See Decisions of this court for 1849, page 92. 

The moonsiff now dismissed the claim, on the general ground 
that it was proved, by certificates of sale and oral evidence adduced 
on the part of the defendants, that the rights and interests of the 
debtor in the property had been previously sold. 

On an examination of the certificates of sale, I find that they do 
not embrace the whole of the property entered in the plaint, and, 
moreover, that specific shares were sold under those documents, and 
not the rights and interests of the debtor generally. The plaintiff 
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affirms that the debtor possessed rights and interests in the 
property in excess of the shares so sold, which may possibly be 
the case. The moonsiff^’s decision is therefore incomplete, and I 
consequently again remand the suit to him for re-trial, with direc¬ 
tions to record, after full enquiry, a distinct decision on each item of 
property, specifying by whom the several shares were held, and to 
pass judgment accordingly. 

A copy of an analysis of the certificates, in Bengalee, made in 
this court, the correctness of which is acknowledged by both parties, 
will be appended to this order for the moonsiflTs guidance. 


The 30th November 1850. 

Case No. 77 of 1850. 

Regular Appeal from a decision passed hy the Moonsiff of Kundera^ 
Mirza Ushkuree Fikruty February 15/^, 1850. 

Beer Chunder Sirkar, (Defendant,) Appellant, 

versus 


Jadhoobundoo Sirkar, (Plaintiff,) Respondent 

This suit was instituted on the 28th July 1849, to recover the 
sum of Company’s rupees 30, being the value of paddy alleged to 
have been borrowed by the defendant from the plaintiff, under date 
the 16th Assar 1248 B. S. 

The defendant, in answer, denied the claim in totOy stating that ho 
held the appointment of gomashta on the part of the zemindar of 
Nubogram, tlie plaintiff’s village, and had arrested the plaintiff in 
Srabun last, under Regulation VIL 1799, for arrears of rent; that 
the plaintiff at the time held out threats against him, and had now 
got up in revenge the present suit. 

The plaintiff, in his reply, acknowledged having been arrested by 
the defendant, but denied that ho was actuate*! thereby in bringing 
forward the claim. 

The moonsiff decreed the suit to the plaintiff, on the grounds that 
the claim was proved by the evidence of four witnesses, and that 
the witnesses produced by the defendant in support of his answer 
contradicted each other. 

The moonsiff* does not state wherein the evidence of the defen¬ 


dant’s witnesses is contradictory, and no contradictions are discover¬ 
able oh perusal of the depositions. The witnesses depose to the 
arrest and to the plaintifTs having threatened at the time to have 
his revenge, and I can find no reason for doubting their testimony. 
On the other hand, the claim, which is now made after a lapse of 
nine years, is unsupported by any documentary proof, and the parol 
evidence adduced is meagre and unsatisfactory in my opinion: the 
plaintiff, moreover, suffers judgment to go by default in this court. I 
therefore reverse the moonsiff’s decision, and decree the appeal, with 
costs in both courts. 
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The 30th November 1850. 

Case No. 97 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Sarhut^ 

Simeenooddeen Ahmud^ March 2\stt 1850. 

Gopal Mun Misr and Seeblal Misr, (Plaintiffs,) Appellants, 

versus 

Kalce Purshad Surkhel and Rajchunid Surkhcl, (Defendants,) 

Respondents. 

This suit was instituted on the 13th April 1849, to recover the 
sum of Company’s rupees 55-3, being the balance due on a bond, 
dated the 15th Maugh 1254 B. S. 

The plaintiffs stated that the defendant Rajehund Surkhel, on 
the 15th Maugli 1254, borrowed from tiieir manager, Nitanund 
Mitr, on their account, the sum of 151 rupees, and executed a bond 
for the amount in the name of his father, the defendant, Kalee 
Pershad Surkhcl, who was present in the assembly, with his con¬ 
sent; that they had received back at different times the sum of 
91 rupees, and they now sought to recover the balance due. 

The moonsiff tried the suit exparte^ and dismissed it, on the ground 
that the bond was at variance with the plaint, inasmuch as the 
plaint sets forth that the money w’^as borrow-ed by the son, whereas 
the bond stated that the father borrowed it; he therefore was of 
opinion that neither of the defendants were liable for the money. 

The defendants have not appeared in this court 

The moonsiff has overlooked the fact recorded in the plaint, and 
proved by the evidence of two subscribing witnesses of the bond, 
that the deed was executed in the name of the father, Kalee 
Purshad Surkhel, with his consent Kalee Pursliad Surkhel there¬ 
by rendered himself Ifable for the amount tliereof^ and I according¬ 
ly reverse the moonsifTs decision, and decree the claim against the 
defendant, Kalee Purshad Surkhel, with costs in botli courts. 


The 30tii November 1850. 

Case No. 106 of 1850. 

Regular Appeal from a decision passed by the Moonsiff' of Kytha^ 
fFujeeooddeen Mahomed^ April 3rdt 1850. 

Deveepershad Mundul, (Defendant,) Appellant, 

versus 

Dooshkhubhunjun Surkar, (Plaintiff,) Respondent 

This suit was instituted on the 14tlx August 1849, to recover 
the sum of Company’s rupees 235-14-3, principal and interest, on 
account of the price paid for a decree of court 
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The plaintiff stated that the defendant Deveepershad Mundul 
sold him^ under a deed of sale dated the 19th Phalgoon 1254 B. S., 
a decree of court awarded against Jugeshore Ghosah deceased, for 
the sum of 201 rupees, value received, and gave him a written 
authority to his vttkeel to acknowledge him as the purchaser; but, 
when he presented the authority, he found that the case had been 
struck on the file on default; that the defendant subsequently 
agreed to return the money to him, but had failed to do so, and he 
therefore sued for the amoupt, with interest. 

The defendant Deveepershad'Mundul, in answer, pleaded that by 
the conditions of the deed the transaction was an out-and-out sale, 
and he could not be called upon to return the money ; that he was 
quite ready after the case of execution of the decree was struck oflF 
the file, to present a petition to the court acknowledging the sale, 
but plaintiff never made any application to him on the subject 

The heirs of the deceased debtor, who were made defendants 
in the suit, did not put in an appearance. 

The moonsiff decreed the suit to the plaintiff, on the OTOund that 
by the Construction No. 1341, the defendant was bound to certify 
to the court, eitlier verbally or by petition, his having sold the 
decree to the plaintiff, and that his failure to act in that manner 
entitled the plaintiff to receive back the price paid. 

In my opinion the plaintiff is bound to prove that the defendant 
refused to act according to the Construction quoted, which lie has 
not done, neither has he proved that the defendant agreed to return 
the money to him as alleged in the plaint. 1 therefore hold that 
the plaintiff, who has not appeared in this court either in person or 
by vakeel, must stand by his bargain. I accordingly reverse tlie 
moonsifTs decision, and decree the appeal, with costs in both courts. 



ZILLAH BEHAR. 


Present; T. SANDYS, ^sq., Judge. 


The 1st October 1850. 

No. 15 of 1848. 

Appeal from the decision of Moulvee Mahomed Thrahim, Principal 
Sudder Ameen, dated the \Ath J^iril 1848. 

Musst Ujnas Koour and others in succession to Goordyal Singh, 

deceased, (Plaintiffs,) Appellants, 

cersus 

Nameo Singh and others, (Defendants,) Respondents. 

Claim, for tlio possession of 4 annas 18 dams of tlie village 
of Simrce, in the estate of Buleyaree, appertaining to lot Pakur- 
dhcc Mulliaree, pergunnah Shei ghotty, with mesne profits, laid at 
rupees 1600; also to set aside a mokururec title thereto advanced 
by the defendants. 

The plaint sets forth that Goordyal Singh, on the 24th December 
1840, became the purchaser of the property, within which the lands 
claimed are situated, at a sale for arrears of revenue; that the 
defendants, under the pretence of a inokururee title to these lands, 
failed to pay their rents. It seeks to have the said inokururee set 
aside, as voided by suftli siile, under the provisions of Section 29, 
Regulation XL 1822, and Section 4, Regulation V. 1812. 

The defendants reply that they inherit the mokururee grant as 
obtained from Raja Golam Hussain, prior to the permanent settle¬ 
ment of 1197 Puslee; that the title deed had been burnt, but that 
numerous decrees of court had been passed confirmatory of their 
title, according to which they were ready to pay rent. 

The principal sudder ameen was of opinion that the decrees of 
court filed by the defendants were conclusive as to their mokur¬ 
uree title, and because the plaintiff was unable to adduce proof 
that the mokururee title had been obtained subsequent to the per¬ 
manent settlement, infers therefrom that it must have been obtain¬ 
ed antecedent to it, and dismissed the suit 

The appellants urge that, however, much such arguments might 
hold good against proprietors ordinarily, they are inapplicable to 
them in right of purchase at a sale for arrears of revenue under 
Regulation XL 1822; that, if the mokururee title had been of 

2 



192 


ZILLAH BKHAR. 


prior date to that of the permanent settlement, it was very singular 
that no trace of it was forthcoming amongst the Government 
records of that period or subsequently, whilst, as alleged by the 
defendants, and shown by copies of the decrees filed by them, 
they had obtained the grant from Raja Golam Hussain, the original 
en^ger at the permanent settlement. 

The respondents, in reply, state that their title should be main¬ 
tained under Section 32, Itegulation XL 1822. 

The inference which the principal sudder ameen has arrived at 
moots a very dangerous doctrine, which, if maintained, would 
practically go far to sot at nought the rules regarding under¬ 
tenures, according to Section 21 of this regulation "considered 
indispensable for tlio security of the public resources, and as having 
been uniformly acted upon as a general and fundamental principle 
of the revenue system.” When the mokururee holders date their 
title prior to the permanent settlement, in its absence from the 
Government records of that period, and subsequently the inference 
may be far more fairly turned against them. In any case the 
onus prohandi of any title must legitimately rest with its owners, 
and not the opposing party. To make up for the want of the title- 
deed, the respondents rely on decrees of court. These decrees took 
place during the years 1829 to 1831, between the descendants of 
Raja Golam Hussain, the original grantor of the mokururee and 
engager at the permanent settlement, and the mokururee holders, 
which, however binding they may be as between those parties, 
can in no way extend to the auction purchaser, for I look in vain 
throughout these decrees for such a record as would satisfactorily 
replace the want of the title deed; and this being the case, I cannot 
regard the mokururee title as one antecedent to the permanent 
settlement. Section 30 is positive in its conditions: "All tenures 
which may have originated with the defaulter, or his predecessor, 
being representatives or assignees of the original engager, subsequent 
to the settlement, shall be liable to be avoided and annulled by 
the purchaser of the estate.” And Section 32, in its protecting the 
“ possession of any village zemindar, piitneedar, mofussil talookdar, 
or other person having an hereditary transferable property in the 
land, or in the rents thereof, not being one of the proprietor’s party 
to the engagement of settlement, or his representative,” is no bar 
thereto in the present case, since, in failure of proof of the title 
having been held antecedent to the permanent settlement, it can 
come under no other category than that of “ all tenures” subsequent 
" to the settlement” as provided for by Section 30. 

Under this view, considering the plaintiff (appellant) is claiming 
nothing beyond what he is entitled to by law, I reverse the princi¬ 
pal sudder ameen’s decision, and decree the appeal, with costs in 
both courts. 
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Present: FRANCIS LOWTH, Esa., Additional Judge. 

The 29'rH November 1850. 

No. 140 of 1649? 

Appeal fram a decision of Moulvee Syed Humeedooddeen Ahmud, 
Moon siff of Aurungahadf dated June I6ih, 1S49, 

Dcepun Singh, Roopun Singh, and Pcrshun Singh, Claimants, 

Appellants, in the case of Kishen Dyal Misser and Decndyal 

Misser, (Plaintiffs,) Respondents, • 

versus 

Gooman Singh, Defendant. 

Appellants 1st Oozurdars, and Musst. Soondur Bassce Koour, 2nd 

Oozurdar. 

This suit was instituted on the 12th February 1849, to recover 
Company’s rupees 61-8, on account of rents to the kist of Maugh 

1256 F. S. 

The plaintiffs state tliat the village Ilurdaspoor, pergunnah Siris, 
was farmed to the defendant by Musst. Soondur Bassee Koour, wife 
of Hunooman Suhai, the proprietor, for five years from 1253 to 

1257 F. S., at an amiual juinina of rupees 151-8; but before the 
expiration of the lease she had occasion to borrow rupees 300 from 
the plaintiffs, to whom she gave the estate on a perpetual lease at a 
jumma of rupees 90-10-8, a pottah to that effect being executed 
under date the 21st Jiyiuary 1849 or 12th Maugh 1256 F. S., and, 
after giving them possession of the property, delivered to them the 
defendant’s agreement; that they discharged in full the proprietor’s 
demand for 1256 F. S., but defendant failed to liquidate his rents, 
amounting to the above sum, to recover which this suit is insti¬ 
tuted. 

Defendant admits the correctness of the mokururee lease of the 
plaintiffs, but pleads that he is not indebted to them to the extent 
claimed, he having, on the 30th Poos 1256 F. S., paid to the pro¬ 
prietress of the village the sum of 36 rupees, for which credit has 
not been allowed him, and as that amount was paid previous to the 
grant of the lease to the plaintiff's, it should be deducted from the 
balance of rent claimed; and that he is ready to discharge the resi¬ 
due. 

Dcepun Singh, Roopun Singh, and Pershun Singh deny the 
plaintiff's’ statement relative to their rhohururee lease, and urge tliat 
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the estate was leased to their father Sumbhul Singh, at a jumina of 
Sicca rupees 131 by Hunooman Suhai, the proprietor, and husband 
of Musst. Soondur Bassee Koour, according to a pottah dated 13th 
Chyte 1246 F, S., the sum of rupees 550 having been advanced as 
nuzfzrana ; that after their father’s death tliey retained possession 
of the property, the Government revenue of which, amounting to 
rupees 68-10-8, was regularly paid, and the balance given to Hunoo- 
man Suhai during his life time, and subsequently to his widow, 
Musst. Soondur Bassee K^our, for all which they hold receipts; 
that from 1252 to 1260 F. S.j they gave a farming lease of the 
property to Boodh Singh, on the security of Gooman Singh, and 
therefore their right and title to the estate cannot be disturbed; 
moreover, that this suit has been instituted solely with the view of 
enabling Musst. Soondur Bassee Koour to evade payment of certain 
sums, amounting to rupees 600, borrowed by her from other parties 
on the claimants’ security. 

Musst Soondur Bassee Koour denies the claim set forth by 
Deepun Singh and others, and states that their father Sumbhul Singh 
had a fanning lease of the estate for fourteen years from 1239 to 
1252 F. S., on a jumma of Sicca rupees 145, according to a 
pottah granted by her husband on the 15th Assin 1239 F. S.; that 
as her husband resided in Shahabad and could not look after the 
property, certain conditions were inserted in the pottah, to the effect 
that the farmer should pay the Government revenue into the 
collectorate and deliver the balance of rent to her; that Sumbhul 
Singh and his heirs duly acted up to the first condition, hut her 
claims for the balance of rent have not yet been adjusted ; that her 
husband died in Bysakh 1243 F. S., and therefore could not have 
given a mokururee pottah in 1246 F. S.; and further that the 
simple fact of Gooman Singh having regularly paid her the jumma 
of his farming lease from 1253 F. S., suffice^ to show the incorrect¬ 
ness of Deepun Singh and others’ statement, relative to the lease 
granted by them to his son Boodh Singh. 

The inoonsiff, considering the lease of the estate granted to 
Sumbhul Singh and his heirs to have expired in 1252 F. S., as 
proved by the latter’s inability to produce any receipts for rents 
paid in years subsequent thereto, and by a proceeding of the revenue 
authorities, dated 9th March 1846, showing Deepun Singh and 
others to have had possession of tlie property in 1253 F. S., 
rejected their claim altogether, and, after deducting the sum of 
36 rupees, proved to have been paid by the defendant to Musst. 
Soondur Bassee Koour, decreed the case in favor of the plaintiffs 
for the balance. 

Against this decision it is urged, in appeal, that the proceeding 
c[uoted by the lower court was Tield in the absence of both parties 
to the suit, and therefore is useless; and that, in deciding the case, the 
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moonsiff should have declared his decree not to bar tlie appellants 
from bringing an action to prove their rights to the estate on the 
mokururee title pleaded by them. 

The appellants have failed to prove the authenticity of the 
mokururee pottah of 1246 F. S. produced by them; and as their 
receipts, for revenue paid, extend only to 1252 F. S., whilst those 
filed by Musst. Soondur Bassee Koour, are for 1253 F, S, and sub- 
sequent years, and the knbooleutoi Sumbhul Singh, dated 15th Assin 
1239 F. S., clearly shows the property to have been leased for four¬ 
teen years, and the term to have expired in 1252 F, S., I consider 
their claim to the estate as a mokururee tenure altogether invalid, 
and therefore reject their appeal, with costs, and confirm the order 
of the lower court, without notice to the respondents. 


The 29tii November .ISSO. 

No. 141 of 1849, 

Appeal from a decision of Sheikh Kasim Ali, former Additional Moonsiff 

of Cryfl, dated June 15/A, 1849. 

Dyal Nonear, (Defendant,) Appellant, 

versus 

Blioja Salioo, (Plaintiff,) Respondent 

This suit was instituted on the 28th February 1849, to recover 
Company’s rupees 44-10-3, principal and interest as per account 
books. 

The plaintiff states that, between the 19th Assin 1255 F. S. and 
14tli Poos of the same year, the defendant borrowed from him 
various sums, amounting to rupees 184-8, and, between the 20th of 
the former and 29th of the latter month, purchased from him sugar 
to the value of rupee;^ 290-5 ; tliat on accounts being made up on 
the 25th Poos, after deducting all payments made, the sum of 
rupees 105-13 remained due by the defendant, who subsequently 
paid off rupees 80, leaving a balance of 25-13 ; that on tJie 25th 
Maugh 1256 F, S., he took a further quantity of sugar valued at 
rupees 18-7-3, but has not paid for the same: the debt therefore, 
with 6 annas interest, amounts to the sum above noted, for which 
plaintiff now sues. 

Defendant pleads that no regular accounts of dealings between 
him and plaintiff were kept, and that he gave notes of hand on all 
occasions; that on accounts being adjusted, on the 25th of Poos 
1255 F. S., rupees 105-13 were declared to be due by him; but 
he has paid off all but rupees 5-13, which he is prepared to pay 
also. He denies, however, the correctness of the demand for rupees 
18-7-3, as on the declared date of the transaction he was at Haza- 
reebagh, and therefore could not have received the sugar from 
the plaintiff. 
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The plaintiff, in reply, states that the defendant and his son Bun- 
dhoo carried on business in partnership; and as tlie sugar, valued 
at rupees 18-7-3, was received by the latter, the claim is correct 
The payment of rupees 20, in Phalgoon 1256 F. S., by defendant, 
the plaintiff however denies. 

The moonsiff,‘Considering the claim proved by the account-books 
and evidence of witnesses, decreed the suit in favor of the plaintiff. 

In appeal, it is urged that plaintiff* having taken a note of hand for 
the balance claimed, he should have sued on that, and not as per 
account-books, and that the plaintiff’s statement in respect to dates 
of dealings is not supp<irted by the evidence of his witnesses. 

The pleas of the appellant are frivolous in the extreme. Tlie fact 
of his having had dealings witli the plaintiff is admitted. It only 
remains to be seen whether he really did make any payment as 
asserted of 20 rupees in Phalgoon 1256, and whether he is account¬ 
able for tlie value, rupe*es 18-7-3, of the last purchase of sugar. 
The ai)pellant’s witnesses are very contradictory, and fail to prove 
the first point, whilst the witnesses of the plaintiff clearly establish 
the fact of defendant and his son Bundhoo carrying on business in 
partnership, and that the sum last claimed is a just debt, 

I therefore see no reason for disturbing the decision passed by 
the lower court, which is hereby confinned, and appeal dismissed, 
with costs, without notice to the respondent. 


The 29th November 1850. 

No. 142 of 1849. 

Appeal from a decision of Moulvee Mahomed Fiireedooddeen, Moonsiff 

of Jahanabadj dated June ICM, 1849. 

Khuderoo andBhyroo, (Defendants,) Appellants, in the case of 

Chumun Luheree, (Plaintiff*,) Itespondent, 

versus 

Appellants and Rumun, (Defendants.) 

This suit was instituted on the 22nd November 1848, to recover 
rupees 60-13, principal and interest, being the amount of cash and 
price of certain articles presented to the first named defendant as a 
marriage present for his daugliter. 

The plaintiff states that his marriage with the daughter of the 
defendant Khuderoo was arranged and settled to have taken place 
on the 18th Maugh 1245 F. S.; that according to custom lie repaired 
with his friends and relatives to the defendants’ house and gave 
money and goods as a present to the bride, and received in return 
a silver ring and a piece of cloth, as a token of the defendants’ 
ajiprobation; subsequently, however, the defendant changed his 
mind, and, notwithstanding the entreaties of the plaintiff and his 
friends and their intimating to him the impropriety of such a conduct. 
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he gave his daughter in marriage to another party in Hajeepoor: 
the plaintiff therefore now sues for the recovery of the money and 
price of goods given on the occasion^ and which defendants refuse 
to restore. 

Rumun defendant urges that the claim against him is altogether 
incorrect, as ho has no concern with the affairs of his cousins, the 
other defendants, but states that the plaintiff’s claim against Khude- 
roo is correct, the money and goods having been duly presented, 
and the day for the plaintiffs marri^e with his daughter fixed 
by him. 

Khuderoo and Bhyroo deny the claim in toto^ and urge that 
Khuderoo had only one daughter who was married at Hajeepoor 
some eigliteen years ago, and that both husband and daughter 
died some fourteen years since: the plaintiff’s statement, which the 
other defendant Ruinun has collusively supported, is therefore false. 

Tlie moonsiff, considering the claim proved, and the interchange 
of presents bet,ween the plaintiff and Khuderoo clearly established 
by the evidence adduced, decreed the sum of rupees 30-6-6, the 
principal of the claim, in favor of the plaintiff against Khuderoo 
alone, and exempted the other parties from liability. 

The arguments advanced in answer to the plaint have been again 
pleaded in ap))eal. 

The appellants, having attempted to defeat justice by a false 
statement, are deserving of no consideration. It is evident from the 
depositions of their witnesses tliat the defendant Khuderoo had four 
daughters, instead of one only as pleaded, and that lie gave three 
in marriage long before the occasion to which tlie present case 
refers, and that one of those daughters and her husband have since 
died, whilst the intended bride of the plaintiff is still living; more¬ 
over, the plaintiff's witnesses clearly prove the facts set forth in the 
plaint, and therefore# I uphold the order of the lower court, and 
dismiss the appeal, Avitli costs, without notice to the respondent. 


The 29th November 1850. 

No. 143 of 1849. 

Appeal from a decision of Moulvee Syed Humeedooddeen Ahmud, 
Moonsiff" of Auriingabad, dated June 18M, 1849. 

Jhuddoo Singh Khutree, (Defendant,) Appellant, 

versus 

Jchul Mulitoo, (Plaintiff,) Respondent 

This suit was instituted on the 16th March 1849, to recover 
Company’s rupees 113-5-6, principal and interest of a bond, dated 
30th Sawun 1254 F. 

The plaintiff states that Ramdyal Singh, the father of defendant, 
borrowed from him the sum of rupees 95-4, and executed the 
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above bond, conditioning to repay the amount from his share in the 
khureef andrubbee crops of certain jagheer lands in Doomrawah, 
in 1255 F., and stipulating at the same time not to dispose of or 
pledge those lands, in extent 18 beegahs, till the debt had been 
liquidated. As the period for repayment has elapsed and Ramdyal 
• Singh is dead, the plaintiff is compelled to sue the defendant, -who 
refuses to pay the amount; and for other sums due ho purposes 
bringing separate actions- 

The defendant denies thccclaim in toto^ and states that his father 
was at a place called Koorawah in Chota Nagpore, on a visit to his 
son-in-law Bhysoo Singh, on the date of the bond, having left liis 
house on the 15th of Jyte 1254 F., and did not return till the 
5th Assin of the following year, and therefore could not have execut¬ 
ed the deed in question; the plaintiff, moreover, has omitted to 
mention where the bond was written, and has brought this action 
only with the view of gelting possession of defendant’s jagheer lands. 

The inoonsiffi on the grounds that the claim was proved to be 
correct both by the bond itself and the evidence of witnesses, and 
further, that the defendant’s own witnesses testified to the fact of his 
father having had dealings with the plaintifl*, decreed the s\iit in 
favor of the plaintiff. 

In appeal, it is urged that the moonsiff omitted to compare the 
date of the purchase of the stampt paper and that on which the 
bond was executed; that the contents of the deed sliow the 
document to be ^ girxovenamali or hhurnanamah^ and therefore the 
claim representing the deed to be a bond is incorrect, and contrary 
to Regulation XX.IIL 1814; and farther that the evidence of 
Jhetlall, the declared writer of the document, was not taken. 

I have examined the deed in question as well as the dates of its 
execution and the purchase of the stampt paper, and have no reason 
to doubt its genuineness or validity; and as its execution by the 
father of defendant was duly attested and sworn to by the plaintifTs 
witnesses, and the defendant adduced no satisfactory proof to support 
his statement relative to his father’s absence from home on the date 
of the bond, I see no reason for interfering with the order passed by 
the lower court, which is accordingly confirmed, and the appeal 
dismissed, with costs, without notice to the respondent 
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The 30rB November 1850. 

No. 145 of 1849. 

Appeal from a decision of Sheikh Kasim AH, former Additional Moonsiff 

of Gya, dated June th^ 1849. 

Dilaram Muhunah Gyawal, (Plaintiff,) Appellant, 

versus 

Bli 03 ^ali Lall Pattuck Gyawal, debtor, Shunker Raont, decree-holder, 

Girdharree Misser, 1st auction purchaser, and Girdharree Raout, 

2nd auction purchaser, (Defendants,) Respondents. 

Tiiis suit was instituted on the 22ud September 1848, to recover 
rupees 134-3-6, principal and interest, according to a hyehilwuffa 
deed, dated Assar 25tli, 1247 F. S. 

The plaintiff states that Bhoyah Lall borrowed from him 
75 rupees, and executed the deed in questioa, pledging, as security, 
certain houses in muhullah Chan Chowra; that he repaid rupees 10 
on the 5tli Bysakli 1252 F. S., for which credit was given on the 
back of the document, but has failed to liquidate the balance; that 
Munnoo Lall, having purchased a decree, obtained by Goonee Lall 
against the defendant, took out an execution and had the property 
attached; that the plaintiff, on the 23rd May 1846, represented his 
claim against the estate, when an order was passed by the sudder 
ameen, to tlie effect that, on the property being sold, informa¬ 
tion of the fact should be given to intending purchasers ; that sub¬ 
sequently, on plaintiff quitting Gya to bi'ing pilgrims, Shunker 
Raout had the property sold in satisfaction of a decree held by him, 
when Girdharree Misser became the purchaser for rupees 250 ; but 
in consequence of tlie money not being paid up the sale was 
declared void ; the property was then rc-sold and purchased b}^ 
Girdharree Raout for rupees 118. As the latter party had possession 
of the estate and refusal to pay the amount of the plaintiff’s claim, 
this suit is instituted. 

Girdharree Raout pleads that the property was pledged as security 
by Bhoyah Lall, for the liquidation of an instalment bond given to 
Bustee Raout, dated 30th May 1840, and as it was stipulated therein 
that the propei’ty should not be disposed of or pledged as security 
for any other debt, Bhoyah Lall had no power to execute the deed in 
favor of tlie plaintiff, who at tlio same time was an attesting witness 
to Bustee Raoiit’s bond, and therefore aware of the circumstances; 
that at the time of tlie sale of the property in satisfaction of 
Shunker Raout’s decree, Bustee Raout only was oozurdar^ and when 
the estate was sold on the second occasion, plaintiff, though residing 
in Gya at the time, made no application relative to his claim, and 
therefore defendant is not liable for the amount demanded by him. 

Shunker Raout files an answer in support of the above statement. 

The other defendants did not appear. 


3 
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The moonsIfF dismissed the suit, on the ground that the plaintiff 
had failed to substantiate his claim; that the only two witnesses 
produced by him had given conflicting testimony, so that tlie fact 
of the payment of the advance or loan to Bhoyah Lall w^as not 
establisned; and as he Jiad neglected to produce in court the other 
subscribing witnesses of tlie deed, had omitted to prefer his claim 
at the time of the second sale of the property, and had not proved 
the fact of his absence from Gya at the period of the sale, his 
claim against the property ^ould not be entertained. 

In appeal, it is urged that tlra evidence of the witnesses examined, 
and the fact of appellant having such a document in his possession, 
are sufficient to prove tlie correctness of the claim and validity of 
the deed. 

The appellant having failed to produce proof in support of liis 
statement relative to his absence from Gya, at the time of the 
second sale of the property, and not having preferred any claim 
on the occasion of that sale, and as the evidence of his witnesses 
is insufficient to establish the validity of the bond, I see no reason 
for interfering with the order passed by the lower court, which I 
consider just and proper, and therefore uphold, dismissing the appeal, 
with costs, without notice to the respondents. 


ZILLAH EAST BURDWAN. 


Present: J. H. PATTON^ Esq., Judge. 

# 

The 25th November 1850. 

Case No. 81 of 1850, 

Appeal from the decision of Peareemohun Banerjea^ Moonsiff of Kytee^ 

dated hth February 1850. 

Khudabuksh Khoonkar, (Defendant,) Appellant, 

versus 

Tusuduk Ilosain and others, (Plaintiffs,) Respondents. 

To recover a discharged bond and cash balance. Action laid at 
29 rupees. 

On the 30th of Phalgoon 1255, the defendant purchased from the 
j)]aintiffs 2 hcegahs of rent-free land, fictitiously in the name of one 
Miizhur Ullce, for 31 rupees, of which amount he paid 14 rupees. 
The plaintiffs owed him at the time 13 rupees on another account, 
the balance of a bond executed in 1253 for 25 rupees, held by the 
defendant. The parties settled accounts, and it was agreed that the 
plaintiffs should receive from the ilefendant tlie cash balance of 
4 rupees, and tlie latter restore to the fi)rmcr the cancelled note of 
hand. This is the substance of the plaint; and tlie action has been 
brought to recover the^ deed unlawfully withheld and cash balance 
duo. 

The defendant avers that the bond for 25 rupees was executed in 
1252, and not in 1253, as stated by the plaintiffs. He admits the 
purchase of the 2 beegahs of rent-free land, for the sum mentioned, 
but pleads payment of the amount, viz. 7 rupees in person, 9 rupees 
through his agent Amanullah, 13 rupees by a corn advance to 
Turahum Ilosain, one of the plaintiffs, and 2 rupees as the registry 
fee of the deed of sale concerned; which deed, he adds, has 
collusively been made over to the plaintiffs by the said Amanullah 
instead of to himself as its rightful owner. 

The defendant, moreover, pleads the suit barred in consequence of 
its embracing two issues of action, 2 . c., restoration of adocument*^' 
and payment of a cash balance. 

The defendants Amanullah and Azimuddeen confess judgment 

The moonsiff decrees in the plaintiffs’ favor on the following 
grounds and in the following manner. He rules that the admissions 
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of the defendants Amanullah and Azimnddeen, and the testimony 
of the three witnesses subscribing the deed of sale, are conclusive 
as to the terms on which the settlement of accounts was made 
between the litigant parties, wliich are in substance tlie same as 
those set forth in the plaint Tliey also account for the deed of 
sale being deposited with the defendant Azimnddeen, in that lie 
was required to be its custodian, pending the completion of tlie 
negociation in progress, namely, tlie return of the cancelled bond 
and payment of cash balanc|?. The evidence for the defence on the 
other liand, in the opinion of the inoonsiff, is discrepant on very 
material points and altogether unsatisfactory, and cannot, for a 
moment, be received in corroboration of the pleas set up. For instance 
the witnesses affirm that both brothers, Turahum and Tusuduk, 
took the grain advance, whereas the defence names Turahmn only, 
and again, tliat the payment of the 9 rupees above set forth was 
made by tlie defendant in person, whereas the defence declares that 
it was done through the agency of Amanullah. Tliere is also a 
very reinai'kable difference, the inoonsifi* observes, in the signatures 
on the bond alleged to have been executed in 1252, and that on 
the deed of sale for the rent-free land, both purporting to be the 
defendants handwriting, Avhich creates considerable mistrust in 
tlie mind as to the genuineness of the former document, and induces 
a violent presumption that it is a forged instrument and substituted 
for the bond of 1253, sought to be recovered by the jdaintifis. 
Under these circumstances the inoonsiff adjudges that since the 
sought document is not forthcoming and cannot consequently be 
restored, the defendant do execute in favor of the plaintiffs a receipt 
for 13 rupees, deducted on tlie former account, and pay them the 
cash balance due, viz., 4 rupees, on doing which he shall be entitled 
to receive from the records of the case the deed of sale required to 
perfect his purchase and title to the rcnt-frei^land. 

The defendant is dissatisfied witli the decision, and contends 
that the moonsifF has exceeded the limits of Jus enquiry in throw¬ 
ing discredit on, and virtually condemning, the authenticity of Ills 
bond for 1252, which formed no part of the issues of action. 
He also takes exception to the award as decreeing a receii)t 
instead of the return of the deed sought, and declares the moonsitf’s 
proceedings informal in trying two issues in one action. 

I cannot admit the validity of any of the grounds assumed in 
appeal. The moonsift’s enquiry without doubt led him to the 
disposal of an exhibit offered in a defensive jilca, and he was quite 
entitled to regard it in any light the evidence before him warrantt^d. 
In the absence of the deed sought to be recovered, the inoonsilT 
could not have given an award more calculated to make an 
equitable adjustment of the existing differences, as the receipt 
became a voucher of payment of dues in the hands of the 
respondents, and wdth the 4 rupees made u complete settlement 



ZILLAH EAST BURDWAN. 


2J5 


of accounts between the parties. The last plea is both groundless 
and futile. Under these circumstances I affirm the moonsiff’s 
award and dismiss the appeal. 

The 25tii November 1850. 

Case No. Ill of 1850. 

Appeal from the decision of Mouivee AH ffi/der, Moonsiff of Bamunara^ 

dated 23Td February 1850. 

Unoo Beebee and Reza Mulik; (Defendants,) Appellants, 

versus 

Budden Cliunder Shome and Gosaindas Dut, (PlalntifTs,) 

Respondents. 

Refund of amount sale. Action laid at rupees 19-3-4. 

The plaint avers tliat in the village of Falitpore the defendants 
hold 30 beegahs of land on an annual rent of rupees 28-9-17, the 
holding being registered in Unoo Beebee’s name; that the farm was 
sold in execution of decree and purchased by the plaintiff Biid- 
dunchunder Sliome for 9 rupees ; that the purchase w as deemed a 
fraudulent proceeding by the defendants, who, in consequence, sued 
for the cancehnent of tlie sale and gained their suit, being directed 
at the same time to deposit the amount sale in court; that this 
award was upheld in appeal, but that the defendants never deposited 
the amount sale, altliough they obtained possession. Tlie present 
action is to recover the amount sale, principal and interest, accruing 
thereon for a period a few days short of twelve years. 

The defendants state that the plaintiffs held the land prior to the 
decree in their favor, and, on their contemplating the institution of 
legal proceedings against them for the mesne profits that had 
accrued during occuyancy, the matter was referred to arbitration, 
when it was decided that both parties should w ithdraw claim, the 
plaintiffs that of the amount sale, the defendants that of thewasilaut, 
and tlic latter received from the former the costs of the original suit. 
Tliey further aver that these costs have been recovered by them 
by taking out execution, and contend tliat, had the plaintiffs been 
entitled to tlie amount they claim, they would scarcely have waited 
tw'elve years before suing for it 

The plaintiffs’ rejoinder denies the arbitration. 

'rhe moonsiff rules that altliough the defendants prove by the 
evidence of two witnesses that the matter was referred to, and 
adjusted by arbitration, yet the circumstance is nothing worth in 
the absence of the record of the judgment given. He also distrusts 
the testimony of the witnesses, because they declare that Gour Dut, 
the father of the plaintiff Gosaindas Dut, was present at the arbi¬ 
tration, while it is evident, by the sudder ameen’s decision, No. 1086, 
dated 23rd December 1825, that that individual was dead at tlie 
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time. In consideration of these circumstances^ and the defendants' 
inability to produce further evidence, the moonsiff decrees the suit 
in the plaintiffs’ favor. 

TJje defendants appeal against the order, and contend that the 
period of limitation has expired, as the suit out of which the present 
action issues was decided in May 1837. 

I cannot uphold the appeal on the ground assumed by the appel¬ 
lant, as the final orders in the suit, which were issued in appeal, 
bear a date a few days anterior to the expiration of the limitation 
period; but I unhesitatingly do soon the general imperfections 
apparent on the enquiry made by the moonsiffl 

All the issues involved in this suit rest on the arbitration, and it 
was incumbent on the presiding judge to carry out to its utmost 
limit the enquiry on this head. Instead of doing this he has 
satisfied himself by examining two witnesses only, and because their 
testimony is discordant bn a most immaterial point, and a record 
is not produced, of the formation and existence of which there is 
not a tittle of evidence before him, he disregards a mass of 
circumstantial and some direct evidence making in favor of the 
defensive plea, and records judgment for the plaintifls, whose plaint 
is utterly wirJiout support or proof. I therefore reverse his order, 
and direct that tlie case be remanded for re-investigation, the moon¬ 
siff proceeding in person to the scene of action, and ascertaining, by 
every means within his power, whether or not the arbitration took 
place and what award was made under it. 


The 2Gth NovEMnEu 1850. 

Case No. 93 of 1850. 

Appeal from the decision of Peareemohun Banerjea, Moonsiff of Kytee, 

dated \Qth February 

Rajnaraen Rai, (Defendant,) Appellant, 

versus 

Pitumburee Dasee and others, (Plaintiffs,) Respondents. 

Postponement of sale and release of property from attachment. 
Action laid at 86 rupees. 

The substance of the plaint runs thus, Sullcem Cliowdree and 
his wife, Natikunnissa Beebee, borrowed 500 rupees from tlie plain- 
tills’ ancestor Prcmchund Mittre, on a mortgage of 55 beegahs, 14 
cottahs, 4 chittacks of land, situated in the villages of Neeloot, &c., 
the debt to be paid and mortgage redeemed in four years. These 
conditions not being fulfilled by the borrowing party, the plaintiffs 
in regular course filed a suit to make the sale ^solute, and obtained 
a decree from the sudder ameen and possession under its execution. 
They then fanned the land to one Ramkunnai Bhuttacharj. 
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About this time the defendant Rajnaraen Rai took out execution 
against one Meherullali, and attached, as his property, two parcels of 
land belonging to the plaintiffs, namely, 10 cottahs to the west of 
the land, called Berabari, and cottahs of building or dwelling 
ground. Against this proceeding the plaintiffs protested, and were 
ordered to bring their action in the regular form to stay sale and 
release property from attachment, which they do accordingly. 

The defendant pronounces the plaintiffs as the fictitious owners 
of the land, the real proprietor being Sjilleem Chowdree’s son, and 
maintains that the land in dispute-is neither the property of Sul- 
leem’s son, nor included in the mortgage. He declares the build¬ 
ing parcel to belong to Meherullah, and the other as appertaining 
to Berabari, which consists of 6 beogahs, of whicli the said Meher¬ 
ullah holds 1^ beegah. The plaintiffs’ rejoinder goes to show that 
Meherullah did atone time hold 1^ beegah of land in Berabari, 
but that he sold it some time ago to one Gfliulam Nujub, on whose 
protest it was released from attachment made by the defendant as 
of the alleged property of Meherullah. 

The inoonsiff thus records judgment in the case. Tlie two 
points to be decided are, w^hether or not the plaintiffs are men of 
straw, and whether the land in dispute appertains to the parcel 
mortgaged. When it is considered that the ydaintiffs first applidR 
for the foreclosure of the mortgage, then obtained a decree, and 
eventually took possession after taking out execution, it cannot for a 
moment be supposed that they are men of straw or merely fictitious 
proprietors. As regards the other point, although there is some 
slight discrepancy between the boundaries laid down in the jdaint 
for foreclosure and the deed drawn up after final consummation of 
sale, yet it is quite clear from the showing of both parties that 
Berabari consists only of 6 beegahs, 3 of which belong to Sulleem 
Chowdree and to, other persons. Meherullah, it is true, once 
possessed the remaining beegah, hut when the parcel was attached 
by the defendant in this suit as his property, it was released on the 
remonstrance of Ghulam Nujub, who proved his title by purchase; 
from which it is abundantly evident that Meherullah hulas no land 
in Berabari. It is equally clear from the local enquiry conducted 
by the court ameen, that the land in dispute could only have been 
included in the Berabari boundary and in no other, for the mea¬ 
surements prove, with a trifling difference, the exact quantity said 
to have been contained in the latter, and the defendant himself 
indicated the site of the former. Although from the amcen’s 
enquiry generally, it is evident that Meherullah is a 4 annas sharer 
of his family estate, yet since the decree, obtained by the plaintiffs, 
awards them a 13 annas share in tlie dwelling land, it is impossible 
to regard Meherullah’s title therein beyond a 3 annas share. It 
is moreover perfectly evident, both by the local enquiry and that 
made in person, that the land in dispute fli'st appertained to the 
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plaintiffs, and was subsequently let in farm. Although some evi¬ 
dence has been adduced by the defendant to prove Meherullalfs 
possession and with some plausibility, yet the testimony is insuf¬ 
ficient to invalidate the strong proofs brought in support of the 
plaint Under these circumstances it is ordered, tliat the suit be 
decreed in tlie plaintiff’s favor, and that they receive possession of 
the 10 cottahs they claim, and a fourth share of the 3^ cottahs of 
dwelling land, and tliat the sale be stayed and attacliment removed. 

The defendant appeals qgainst the decision, and falls back on 
the record in proof of the ]>lea advanced by him, laying stress 
also on the fact of Meherullah’s title to a 4 annas share being 
established by the nioonsiff’s enquiry. I cannot upliold this appeal. 
Having very carefully weighed and considered all the points and 
issues of the case, I am of o])inion that the inoonsift* has decided 
correctly and on sound principles of justice. Had Mehcrullah 
been deprived of any fiortion of his rights by the operation of the 
decree made in plaintiffs’ favor, he should have appealed against it 
He not only neglects to follow that course, but does not even enter 
appearance in this action. 

The 28th November 1850. 

Case No. 91 of 1850. 

Appeal from the decision of Peareemohun lianerjea, Moousif of 

Kyfee^ dated 6/A February liijO. 

Jadubrara Mittre, (Plaintiff*,) Appellant, 

versus 

Belasmobun Mittre and others, (Defendants,) Respondents. 

Bond debt Action laid at 249 rupees. 

The record of this case shows tliat the defendants borrowed 
150 rupees from the plaintiff, and mortgaged four villages in 
security of the»debt,—tlie parties executing the bond being Belas- 
mohun Mittre, Anund Mye Dasee, Bisember Mittre, and Ilullodhur 
Mittre, the latter through tlie agency of his son, Kunjbehari, who 
signed the deed for his fatlier, or rather signed his father's name. 
Tlie period of the mortgage was seven years, at tlie expiration of 
which the contracting parties were to settle accounts and pay and 
receive all dues. The plaintiff, it appears, remained in possession 
from Kartikh 1250 to the end of the year, when he was ousted by 
the defendants, and now sues for the principal and interest of the 
sum lent 

The defendant, Hullodhur Mittre, repudiates the whole of tlie 
allegations made by the plaintiff', denies the plaintiff’s possession for 
a single day in 1250, and affirms that the alleged mortgagers, as 
above, collected tlie rents for that period, and paid them to the 
sudder putheedar through their agent Bisember Bose. He contends 



ZILLAH BAST BUR1>WAN. 


219 


that had tlie plaintiff discharged them, as he avers, he would have 
been in possession of the quittances, and challenges him to produce 
them. He adds that the plaintiff has been guilty of a misnomer in 
his plaint of action, in calling his son KunjSehari, instead of 
Nekunjbehari; and that the suit nas been brought at the instance of 
his co-defendants, Belasmohmi and Anund Mye, with whom he is 
on bad terms. 

The defendant Nekunjbehari corroborates the above, denies debt, 
mortgage, and every other transaction^mentioned in the plaint, and 
corrects the misnomer, affirming that his name is not Kunjbehari, 

Tlie defendant Gobind Gopal Mittre denies that he is the heir of 
the defendant Bisember Mittre, and repudiates all the affirmations 
made by the plaintiff, ascribing the action to Belasmohun’s feelings of 
animosity. 

The defendant Dhunmuni, widow of the defendant Bisember, 
supports the above in her reply. 

The defendant Belasmohun Mittre confesses judgment, and admits 
claim, and expresses his readiness to pay one half of the debt, 
as that portion is due by him individually under existing arrange¬ 
ments. 

The plaintiff’s rejoinder seeks a local enquiry in proof of his plea 
of possession and a statement from the putneedar. 

The moonsiff discredits the whole transaction as detailed in the 
plaint, and looks upon the suit as a fraudulent and malicious pro¬ 
ceeding on the part of Belasmohun through the instrumentality of 
the plaintiff. Some of his reasons for coming to that conclusion are, 
the misnomer made by the plaintiff in regard to Hullodhur’s son, 
and that person’s irregular and unauthorised (alleged) signature 
of his father’s name on the bond and mortgage, the former 
fact being proved by a power of attorney filed on the part of the 
defence and attested .by the judge of the 24-Pergunnahs, and the 
latter by the absence of the usual antecedent to a proxy signature, 
** bu-kulum” and any formal autliority to sign. The witnesses attest¬ 
ing the bond and mortgage are moreover men of the lowest condi¬ 
tion in life, one only among them being able to read and write and 
he the engrosser of the deed, and those proving the plaintiff’s pos¬ 
session outrageously discordant in their testimony on many material 
points of fact. The gomashta Hulludhur Panja, the plaintiff’s most 
material evidence to his plea of possession, has also been convicted of 
gross falsehood in the course of his deposition, and proved himself little 
entitled to be regarded as a respectable or credible witness to any 
matter of fact, calling himself in this suit the agent of the plaintiff, 
and in another, in the criminal court, the gomashta of the defendant 
Belasmohun. The plaintiff, moreover, deprecates the course he 
sought in his rejoinder, and objects to have a reference made to the 
sudder putneedar to prove his possession. He has altogether failed 
to file any pottah or engagement for the farm. In consideration of 

4 
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all these circumstances, and tlie proofs adduced in support of the 
defensive pleas, which he considers strong and conclusive as regards 
uninterrupted possession, the moonsiff decrees the suit against the 
defendant Belasmohun, on the ground of his admission and confes¬ 
sion of judgment 

The plaintiff is dissatisfied witli tliis award, and contends that the 
other defendants were equally as liable as Belasmohun, and have 
unjustly been removed from the operation of the decree, and 
maintains that the moonsiflf has determined the issue of title to 
landed property instead of confining himself to the enquiry into the 
genuineness and validity of the instrument on which the action has 
been brought, and thereby gone beyond the genuine limits of the 
investigation before him. 

I have carefully reviewed the record and weighed well the 
grounds on which the moonsiff has given judgment, and cannot dis¬ 
cover the slightest reason to disturb his award. I perfectly coincide 
in opinion with him that the action is a fraudulent one, and brought 
at the instance of the defendant cast, and, entertaining those views, 
consider him rightly served in being burdened with the whole 
amount of claim. 

The moonSiff was quite right in releasing the other defendants 
from the operation of the decree, because their liability was not 
made out; and he has, in my opinion, in no degree exceeded the 
limits of his enquiry in disposing, to tlie extent he has done, of the 
question of proprietary right, which formed part and parcel of tho 
deed on which he had to pronounce judgment. I therefore affirm 
his decision, and dismiss the appeal. 


The 28th November 1850. 

Case No. 94 of 1850. * 

Appeal from the decision of Peareemohun Banerjea, Moonsiff of Eytee^ 

dated %th February 1850. 

Belasmohun Mittre, (Defendant,) Appellant, 

versus 

Jadubram Mittre, (Plaintiff,) Respondent. 

Bond debt Action laid at 249 rupees. 

This is part and parcel of the foregoing case, and the appellant 
the defendant cast therein, I have already above recorded mv 
sentiments as to tlie soundness of the moonsiff’s decision in general, 
and its peculiar applicability to the deserts of the appellant in parti¬ 
cular, and have nothing further to add tlian that I dismiss liis 
appeal also. 
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The 29tii November 1850. 

Case No. 95 of 1850. 

Appeal from the decision of Gunga Churn Shomej Moonsiff of 
Sulleemabad^ dated 19M February 1850. 

Nilkumul Burat and Muhesheri Debia, (Defendants,) Appellants, 

versus 

Kislien Chunder Biswas, (Plaintiff,) Respondent 

. Balance of rent Action laid at rupees 14, 3 annas. 

On the 15th of Aughun 1254, the plaintiff purchased the putnec 
talook of lot Ilussulpore, with all its incumbrances, for 500 rupees, 
from Mangobind Biswas and others. In the estate there is a puttee 
or parcel called jote Bhugirut, in which is a holding or farm 
registered in the name of Lukhikaunt Moonshee, at rupees 3-12-4, 
This farm was in part sold for arrears of revenue and purchased in 
parcels respectively by Bimola Dasee, and Satkouri Chukurbutee, the 
ancestor of the defendants,—Ridoi Kumul Burat having bought the 
cocoa-nut plantation or garden to which they have succeeded as his 
heirs. The unsold portions of the holding are in the possession of 
Radhanath Moonshee and others, and the whole in * balance for 
arrears of rent from 1252 to 1254 inclusive, for which the action is 
brought 

The defendant Bimola admits the purchase of one beegah of the 
land in question, without any specification of rent, and affirms that 
she made a tender of payment of revenue notwithstanding, but the 
amount was rejected by the agent (gomashta.) Slie further avers 
that the plaintiff should first have fixed the assessment and then 
collected the rent, and his omission to do so is a bar to his suit. 

The defendant Tinkouri Chukurbutee also admits purchase of a 
share, but declares tliejand lakhiraj. 

The defendants Radhanath Moonshee and others plead payment 
of all dues (detailing the respective shares and how procured,) and 
declare the action barred, because the plaintiff has halved his claim, 
and brought two suits instead of one for the arrears due, and 
neglected to make Nubchitun Rai, purchaser of one of the parcels, 
party to the suit. 

The defendants Nilkumul Burat and Muhesheri Debia admit 
their succession to the original purchaser of the land, but plead 
exemption from the payment of revenue, on the ground that the 
land is rent-free. 

The defendant Naguri Debia pleads payment of all dues anterior 
to 1254, on account of which she admits a balance of 1 rupee, and 
ascribes action to enmity and ill-will. 

The moonsiff decides in substance as follows. Although the 
defensive plea advanced by Tinkouri Chukurbutee, Nilkumul Burat, 
and Muhesheri Debia, is that the land in dispute is rent-free, they 
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have utterly failed to produce any documejitary evidence of tlie 
fact,—the decision No. 3098, filed by them and to wliich they refer 
for proof, not supporting the affirmation. The village accounts, on 
the other hand, filed by the plaintiff, under the attestation of 
his gomashta, prove that the land is mal^ and has paid rent 
for a succession of years. These accounts range over a period 
of three years; and this circumstance is more than sufficient to 
render unnecessary the determination of the issue of mal and 
lakhiraj in this suit, by virtue of the provisions of Constructions 
Nos. 696 and 719,'which former refers the tenant to Section 30, 
Kegulation IL 1819, for the establishment of his right to hold the 
land free of assessment. Under these circumstances the case is 
decreed against all the defendants, and the plaintiff declared entitled 
to the balances for which he sues. 

Two of the cast defendants appeal against the decision, on the 
grounds that their case is made out by decree No. 3098, above 
noticed, and that the plaintiff has adduced no proof that the land in 
dispute is included in, and forms part of, his revenue land. 

I have examined the decree on which the appellants found their 
plea, but beyond its heading (viz. that the action was brought by 
Mangobind Biswas, talookdar of lot Kussulporc, against Becharam 
Mundul, ryot of jote Bhugirut, in which Radhanath Moonshee and 
others were claimants, to fix the assessment) the record is so com¬ 
pletely illegible, being destroyed by worms in the first instance and 
then pasted together piecemeal, without order or regularity, that it 
is utterly impossible to decipher it so as in any way to comprehend 
its meaning or purport But a reference to this record would have 
been quite unnecessary, had the appellants filed their bill of sale for 
the auction purchase of the land, which document would at once 
have indicated the nature of the parcel, whether mal or lakhiraj. The 
non-production of this deed is not satisfactorily accounted for by the 
appellants, and the circumstance tends to create impressions unfavor¬ 
able to the genuineness of their plea, as on it its basis emphatically 
rests. Indeed, under the circumstances, I very much question 
whether it is not a designed withholding of an exhibit which they 
know will tell against them. As regards the other ground of appeal, 
that the land in dispute has not been proved as belonging to the re¬ 
spondent, I cannot adtnit it, for it is abundantly evident that the 
opposite is the case from the village accounts and evidence of the 
agent under whose attestation they have been filed. Under these 
circumstances 1 see no reason whatever to interfere with the judg¬ 
ment of the moonsiffi 
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Thk 29th November 1850. 

Case No. 130 of 1850. 

Appeal from the decision of Gunga Churn Shome^ Moonsiff of Sulleema^ 

bad, dated \9th February 1850. 

Giamuni alias Naguri Debia^ (Defendant,) Appellant, 

versus 

Kishenchunder Biswas, (Plaintitf,) Respondent. 

Balance of rent. Action laid at rifpees 14, annas 3. 

This case is identical with the foregoing, and the appellant is 
another of the cast defendants. Her plea is payment of all dues, 
but she has failed to establish it to the satisfaction of the lower as 
also of the appellate court; the evidence of her witnesses being dis¬ 
cordant and her own declaration running counter to the facts 
elicited with regard to the gomashta attesting her alleged quit¬ 
tances. Under these circumstances, for reasons above detailed, the 
moonsifTs award must be affirmed. 


The 29th November 1850. 

Case No. 131 of 1850. 

Appeal from the decision of Gunga Churn Shome, Moonsiff of Sulleema- 

bad, dated 19^A February 1850. 

Giamuni alias Naguri Debia, (Defendant,) Appellant, 

versus 

Kishenchunder Biswas, (Plaintiff,) Respondent. 

Balance of rent. Action laid at rupees 19, annas 10. 

This is an appeal from the appellant in the foregoing case, to 
reverse the award made in the respondent’s suit against the parties 
named in the two preceding actions, for balance of revenue for the 
years 1248, 1249, and 1251, the proceedings to which the defen¬ 
dants Radhanath Moonshee and others, in case No. 95, refer when 
they speak of the plaintiff (respondent) having halved his claim. 
The grounds of the appeal are identical with those above set forth, 
and the result must be the same, z. e,, its dismissal. * 
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Present: H. C. HAMILTON, Esq., Officiating Judge. 


The 25th November 1850. 

Suit No. 140 of 1850. 

Appeal from the decision of Moulvee Noorul Ilosaein^ Moonsiff of 

Biahenporey dated the Wth June 1850. 

Nundram Paul, (Plaintiff,) Appellant, 

versus 

Musst ReyLuttec, widow of Ram Paul, and Cheedam Paul, lus 

brother, (Defendants,) Respondents. 

Suit to recover the amount due by a “ kbatta buhee,” laid at 
rupees 116-7-5. 

This case is referred to at pages 39,40, and 41 of this zillah Deci¬ 
sions, for the month of February 1850, case No. 133 of 1848, and 
it was remanded for trial de novo for reasons thereat given. 

On return of the case, the moonsiff has turned round and 
dismissed it. He observes that the khatta account has not 
been proved by plaintiff’s witnesses, and the writer has not 
appeared to verify it; and though several of plaintiff’s witnesses 
have established the fact, that Reybuttee’s husband did attest 
the total receipt, still, ^owing to contradictions pointed out, the 
court cannot believe them. Some say the khatta was written 
at twelve o’clock, others at bathing time. None can state who 
else were present when the account was struck and the total 
signed. Witnesses of all descriptions arc procurable for a trifle, 
and though the witnesses assert that they w'ere present at the 
time the khatta was prepared, still they never attested it; 
further, as defendant was in plaintifl^’s debt to the extent of 
rupees 66-7-5, and unable to pay it, it is not likely he would 
advance him a farther sum of rupees 50 in cash ; on the contrary, 
had such been the case, plaintiff would have had a bond executed. 
The moonsiff is aware that both parties live close to each other 
at Bishenpore, and he believes that plaintifl* has got up this case 
to lay hold of a widow’s land; and as the case was one of 1847, 
and plaintiff had not proved it, he dismissed it, with costs. 

Plaintiff appeals, urging that, after payment of the usual fine, 
he has had his khatta account duly stamped, and as defendants 
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were unable to produce Muddoo Dalai in proof of their set-off, his 
case should not have been so summarily dismissed. It has been 
already admitted by MussL Reybuttee, one of the defendants, that 
rupees 66-7-5 were due by her deceased husband to plaintiff, 
but she has been unable to prove by Muddoo Dalai that he, Mud¬ 
doo, gave a “ buraut” for it, in lieu of cloth to plaintiff, and that he 
plaintiff, appellant, received the cash from Goluk Fotdar and Jadoo 
Deb, as asserted by her. On the contrary, Muddoo, by his kyfeut, 
has denied such a transaction. Appellant avers that his witnesses 
have clearly proved the signing and totalling of the khatta account; 
and as regards the precise moment at which this was done, there is 
no such great difference between 12 o’clock and bathing time. His 
(appellant’s) witnesses are respectable people, and the moonsiff should 
not have abused tliem, and it is not usual to have khattas attested 
by witnesses. The w'riter of the khatta is his (plaintiff's) son, and he 
was represented to thebourt as a party interested, and it was stated 
that he had sufficiently proved it by other respectable people, and if 
his son had been produced he would have been objected to. As 
regards the improbability of his (appellant’s) advancing 50 rupees in 
cash to defendants when they were indebted to him, appellant refers 
to the common custom in vogue with all the mahajuns at Bishen- 
pore, and adds that, as Musst Reybuttee’s husband. Ram Paul was 
his customer, there was no necessity for his taking a bond from him. 
The deceased Ram Paul was a tautee, or manufacturer of tauns of 
cloth, &c., and plaintiff advanced him money to keep him afloat and in 
the hope he would repay him by his trade. This is a common custom, 
and there is nothing irregular in it. However, he (appellant) has had 
his khatta account duly stamped, and there is no proof that he 
(appellant) was manoeuvring to oust the widow defendant from her 


property. 

The appeal was admitted on the 6th of September 1850, Defen¬ 
dants were called upon to appear, and a proceeding was held under 
Section 10, Regulation XXVL 1814, owing to plaintiff having been 
directed to produce his original “khatta bailee” for examination. 

I cannot account for the moonsiff having so completely turned 
round upon plaintiff. He appears to be altogether ignorant of maha- 
jun’s accounts and the mode in which their transactions are usually 
conducted. Plaintiff claims on a khatta buhee or open account 
The defendant Musst Reybuttee, widow of Ram Paul, admits the 
existence of the account and the debt of rupees 66-7-5 therein 
exhibited, but fails to prove her set-off of rupees 70-2. The fact of 
Ram Paul having signed the account after it was cast up or closed, 
is clearly established by p1aintiff'’s witnesses, who are respectable ; 
and it is not usual for khattas to be attested by witnesses, so that 
the moonsifTs arguments on this score are futile; and a main difiScuI- 
ty (as it was considered generally up to February 1850, when the 
case was remanded) lias been got over by plaintiff having had the 
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khatta account duly stanijjerl after payinoiit of the usual fine. I 
have examined the kliatta buhee from which the sheet connected 
with tin's case has been cut out, and I find it to be in every respect 
a bona fide account corresponding with numerous others of a 
similar description, while there is no reason whatever adduced to 
h;ad mo to supiwsc that tlie case has been got up fraudulently or 
with any bad motive by plaintiff; on the contrary, he appears to 
have been straiglitforward and to have proved his case. But unfor¬ 
tunately since 1 admitted this appeal wi^li the intention of reversing 
the decision of the lower court, the decisions of the Sudder Dewaniiy 

AdaAvlut noted on the margin liave 
come to hand; and as it has been rtow 
ruled, in opposition to Circular Order, 
No. 179, dated 7th January 1842, 
that a deed unstamped when a suit 
is brought, cannot be admitted as the foundtftion of that suit at any 
si age, aiul that a suit resting on such a document must necessarily 
be dismissed as being declared incapable of reception, I have there¬ 
fore no alternative but to uphold the decree of the lower court, 
though on very different groniids. Ordered, therefore, tliat the ap]»eal 
bo dismissed, and the decree of the lower court bo confirmed. Tlio 
costs of this court to be borne by the pai’tics respectively. 


ftfeer KhoorsJu'ul Ally, Appellant, 
!2rith Auj>;ust 1850. 
Unjindro (aiaMorjra, ilatod 17tli 
fcseptember 1850. 


The 26ti! Nov ember 1850. 

Appeal No. 149 of 1850. 

Appeal from the decision of Mouloee Noorid UosHein^ Moonsifi of 

Bishenpoor^ dated the 27th Jane 

Kishenpershaiid Udliikaree, heir of Bulrain Udhikaree, 

(Plaintiff,) Appellant, 

• versvs 

Bulram Nundec and others, (Defendants,) Resjiondents. 

Suit for possession of certain land, &c., laid at rupees 147-14-5. 

Bulram Udhikaree originally brought this action, and, on his 
demise, the present jiarty, his brotlier and heir, cai'ried it on. It 
appears that Bulram Nundee, one of the defendants, on the 7th of 
Bysakh 1244 B. S., gave a kutkiibalali in favor of Bulram Udhikaroo 
deceased, of his beegahs 25-16 jummaeo land in mouza Chabrah 
and 1 beegah 1 cottah of lakhiriij, having received rupees 99 in 
cash, aiul pledging to repay it iurhalgoon 1252 B. S., or, in default, 
the land was to become Bulram Udlilkaree’s in lieu of the cash. 
Tlic bond was 5\rittei), but the land remained in the possession 
of ihilraia Nundee. On the 19th of Srawun 1253 B. S., the 
Udhikaroo applied to the courts for foreclosure of the mortgage, 
agreeably to llegulation XV^IL of 1806, as no portion of the sum 
advanced by liim had been repaid by Bulram Nundee. The usual 
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notices "were issued, the Nundee moved not in the matter, and 
plaintiff, owing to his being sick, did not bring any action against 
him. During this period Soorjeeiiarain Ghose took out execution 
of a decree No. 218 against Bulrain Nundee, and attached the land 
included in tlio kutkubalah or mortgage deed, upon which Bulram 
Udhikaree preferred a claim in the civil court and obtained a sum¬ 
mary order on tlie 7th of January 1848, for the sale of the land, 
reserving the rights and interests of Bulram Nundee as regarded 
the deed of mortgage he h£\cl given to the Udhikaree. In due course 
the sale ameen disposed of various property for rupees 144-10-5, 
and the decreedar became the purchaser benamee oi 11 lots, and 
fictitiously also of other lots in tlie names of strangers, but the 
latter sales were not completed. In tliis way the decreedar obtain¬ 
ed the amount in full as due to liiin by his decree, but, being in 
possession of the land mortgaged to plaintift', now brings this action 
ibr possession thereof, ^ith wasilaut, &c. 

Soorjeenarain defendant replies that the plaintiff has not applied 
for the reversal of the sales, and the two alleged fictitious pur¬ 
chasers liave not been made defendants, hence plaintiff’s case cannot 
j)roceed, besides which the suit has not been properly valued. lie 
urges various other matters which are of importance, among them 
impugning the validity of the deed of mortgage, &c- 

Bulram Nundee defendant acknowledges to having given the 
property in mortgage, urges that ho paid rupees 45 in Assar 1244 
B. S. to Bulram Udhikaree deceased, but be received no receipt 
for the money, and he lias been endeavouring to settle the matter 
with the heir, but to no avail. 

No rejoinder was filed by plaintiff. 

After various forms wore attended to, an isliteliar was issued 
under Section 12, Regulation XXVI. 1814, on the 6th June 
1850; but the points at issue have never bpen set forth or drawn 
agreeably to Section 10 of llie same enactment, although Act 
XV. 1850 tlien current. 

By reference to the record, it ajipoars that plaintiff* was originally 
nonsuited on the 11th of December 1849, and, for reasons set forth 
in the officiating judge’s order of tlic 13tli of April 1850, the 
inoonsiff’s order was reversed, and he was directed to decide the 
case on its merits as he liad gone into tliem in the first instance. 

The moonsiff has now dismissed plaintiff’s case, declaring it to 
have been fraudulently got up; and allowing that many of his 
arguments are good, still several of them arc purely conjectural, 
and proofs in remtation of any points ho doubted should haA''e been 
demanded previous to issuing liis decree. Tlie plaintiff, in appeal, 
lias taken objection to these omissions, and I find it impossible 
to come to a satisfactory dcjcision until the issues between the 
parties have been correctly di'awn, W'ith reference to Section 10, 
Regulation XXVI. 1814, so that it is needless going further into 



/JLLAH WEST Bt/KUWAN. 


389 


the case, particularly as the decree, if upheld, might at once be 
objected to as illegal and incomplete. This is an intricate case, 
and a clear definition of the points at issue after an opinion duly 
recorded that the suit could proceed was of all things requisite, 
but no such proceeding is forthcoming. I consequently decree the 
ajqwal, and remand the case for trial de novoy in order that the 
defect indicated may be remedied, and a fresh decision on its 
merits be passed Defendant, respondent, having appeared without 
summons, must pay his own costs in appeal. Value of stampt paper 
to bo refunded. 


The 27Tfi November 1850. 

Appeal No. 151 of 1850. 

Appeal from the decision of Baboo Mohun Lai Panday^ Moonaiff of 

Burjorah^ dated the 27th July 1850. 

Khotab Mundle, Plaintiff, 
versus 

Musst. Sadoo Bewail and others. Defendants. 

Suit to reverse a sale held in execution of a decree, laid at 
ruj)ees 64. 

Plaintitf states that he sued Dhurrumdoss and three others by 
suit No. 55, for balance of a debt, rupees 63-1, and obtained a decree 
on tlie 25th June 1849, execution was taken out. No. 87, and he 
attached the land which was mortcrafred in his bond as also other 

O « 

property of the defendants, after which the widow defendants 
obtained a decree against two of the present defendants, viz. 
Gliohim Sow and Kumul Sow, and attached and caused to be sold 
some of the land which was mortgaged to him in suit No. 55. They 
became jmrehasers oP a portion and Jetoo Mundle bought some, 
and preferred claims in his execution decree suit. No. 87, on wliich 
the land (beegahs 10-6) was released from attachment. Plaintiff now 
sues for the reversal of the summary order, upholding the claims 
and the sales which were held on defendants’ account consequent 
thereupon. 

Musst, Sadoo with two other widows, and Jetoo Mundle, defen¬ 
dants, reply jointly to the effect that their ancestor obtained a 
decree No. 19, against Kummul and Gliolam, and taking out 
execution No, 14, they attached and caused to be sold their juminaee 
rights in certain lands, &c., becoming purchasers among themselves, 
and having been put in possession they have paid their rent 
(receiving dakhilas) to the talookdar, or Gunganarain Roy, the 
nominal defendant They urge that if Dhurrum or Bhurrut Sow had 
possessed any interest in ttieir attached land, they surely would 
have preferred claims to it Plaiiitifli’ has not obtained a decree upon 
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any property mortgaged to him, and lie cannot lay claim to the 
land under such a plea. Again, lie lias advanced tliat four jiarlies 
pledged the land to him, and only now sues regarding the sales of 
the rights of two individuals, saying that the other had not any. 
This is clearly a fraudulent proceeding. And he has detailed tlie 
land diflercntly at the foot of his plaint from that specified in the 
body of it. 

Gunganarain talookdar and Bliurrut Sow and Dhnrriundoss 
Sow, defendants, reply in support of plaintiff; and plaiiitift files a 
rejoinder in due course, buf witli no new niattcr. 

In his proceeding under Section 10, Regulation XXVL 1814, 
tlie moonsifi* observes that this suit is opposed to Section Ifi, 
Regulation III. 1793, and cannot again bo entertained, the sales 
as set forth barring tlic institution of any further action regarding 
the land sold ; sec^ondly, the decree obtained by plaintiff. No. 53, 
is final, and althouglr mention of the land being mortgaged to 
plaintiff may be made in that decree, it is not so given in the 
decretal order as against tlie land, and the suit is opposed to the 
summary decision of the Sudder Dewanny Adawlut, dated 2Gth 
July 1847. Various other reasons arc given ; and without calling for 
proofs or going into the merits of the case, the moonsiff at 
once dismissed the case, with costs. 

Plaintiff appeals, and very properly so, for the decree of the 
lo^Yer court is altogether irregular and cannot stand. 

Judgment. 


Plaintiff is quite at liberty to institute this action, and it does 
not appear that this cause has been ever previously lieard or 
determined by any court so as to bring it under Section Ifi, 
Regulation III. 1793. lie obtained a decree against some of the 
defendants; and though the land in dispute may have been pledged 
to liim as set forth by him, it was not entcreef in the decretal ortler. 
No. 55, which was passed simply against the defendants personallt/. 
Again, a summary order upholding or rejecting any claim in ;ni 
execution decree case is always open to reversal by a civil action ; 
and whether or not plaintiffTaid claim to tlie land in dispute in 
defendants’execution decree case No. 4, it is no bar to the institution 


of this suit to set aside such a summary order rejecting his 

claim. Further, the case cited and, as per 
Ilamid Russool, petitioner, margin, is not applicable, and if any 

Naafisupports plaintiff, as it is parti- 

cularly stated therein that the decree 
itself should alone be looked at” The above observations have. 


however, reference simply to points of law to be disposed of after 
the proceedings have been held under Section 10, Regulation XXVL 
1814, and parties may have appeared with their proofs, &c,, and 
have been heard. They are not sufficient to dismiss a case in the 
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manner set forth hy the lower court. I consequently, considering 
the case to he informal and incomplete, decree tlie appeal, anti 
remand it for trial ile. novo on its merits, after proceedings as 
directed in the Circular Order of the 8th May 1850, No. 5, have 
hecii formally licld. Value of stampt paper to be refunded. 


The 27tu November 1850. 

Appeal No. 204 of^l850. 

Appeal from the derision of Moulvee Noorul ITossein^ Moonsi^ of 
JUshenporet dated the 23rd Septemher 1850. 

Golukchund Ranna, Plaintiff, 
versus 

Gungaj)crsliaud and Ramnarain Mookprjca, Defendants. 

Suit to recover a debt of rupees 50, principal, with rupees .3, 
interest; total, rupees 53 due on a bond, dated the 12th Poos J256 
15. S. 

As it has been necessary to go through the papers of this case 
to ascertain whether the appeal, which was preferred hy defendants 
on the 1st October last against the above decision, was or was not 
admissible, owing to the names of the parties having been errone- 
ousl}’- written, 1 have at once taken it up and record my opinion 
thereupon, taking tlie case out of its turn to save me the trouble of 
going through the papers twice. 

Plaintiff states that Jugmohnn Mookerjoc deceased was his debtor, 
and left unadjusted at his deatli an item of rupees 21, which was 
advanced to liiin in Ilhadoon 1254, The two sons, defendants, 
received cloth, &c., valued at rupees 29, and gave him (plaintiff) a 
bond for both sums on^the date specified, promising to repay him in 
IVlaugli following. Fourteen beegahs of burinuttur land were pledged 
to ])laiiitiff; but not a fraction having been paid, plaintiff brings tiiis 
action. 

Gunganarain defendant replies that his brotlier, the other defen¬ 
dant Ramnarain is a minor, that his own name is Gunganarain 
and not Gungapershaud, and that they never gave plaintiff a bond. 

Tlie plaintiff produced a bond in the name of Gungapershaud, 
and proved it with several witnesses, after which the alleged minor 
defendant appeared, and tlie moonsiff considered he had not attained 
Ills majority Eventually decree was passed in plaintiffs favor 
against Gunganarain only, excluding the minor defendant 

An appeal is now preferred against this decision by Gunganarain 
defendant, urging that the bond is a forgery; and, if tlie other 
defendant is a minor, the bond on which plaintiff sues is invalid ; 
further, his name is not Gungapershaud but Gunganarain, and he is 
not responsible for the amount sued. 
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Judgment. 

PlaintifF having sued defendant as Gungapersliand in a bond 
bearing that name, the louver court should, in tlio first instancy have 
cleared up the point whetlier his name was Gunganarain or Grunga- 
pershaud, and having had the name corrected, provided a correction 
was admissible, it should have then gone into the merits of the 
case. As the decree stands, it is given against a man who is not 
sued as a defendant, and whose name does not appear on the bond 
produced by plaintiff, and iW cannot stand in consequence. I decree 
the appeal and remand the case for trial de novo. Value of stainpt 
paper to be refunded in the usual way. 


The 27th November 1850, 

Spit No. 150 of 1850. 

Appeal from the decision of MonJvee Moazzvm ITosseiny Moonsiff of 

Madhiihyunye, dated the ^rd July ISjO. 

Mahabharut Naik, Plaintiff, 
versus 

Dhunve Sirdar and others, Defendants. 

Suit to obtain possession of a tank, with value of fish, &c., laid 
at rupees 62. 

Plaintiff states, w’ithin the boundaries of the khalsa inehal Buliar- 
pore, there is a tank called Patur Ahir, which has from time imme¬ 
morial been in his and his ancestor’s possession, with a jumma of 
ten annas Sicca payable to the talookdar annually, they enjoying 
the produce, &c. In the month of Bysakh 1248 B. S., Dlmnye 
Sirdar and others, in collusion with Gudadhur Chowdree, dispos¬ 
sessed him, upon which he brought an action No. 237, against them, 
laying his claim at rupees 12-12-15; but dh the 9th June 1842, 
the case w^as struck off in default; since then defendants have 
retained possession of tlie lank and fish, and plaintiff brings this 
action for re-possession of the tank on the former terms, laying it 
at rupees 14, and for wasilaut of fish at rupees 48, altogether 
rupees 62. 

Dhunye Sirdar and three others, defendants, reply jointly, denying 
having dispossessed plaintiff, and urging that plaintiff’s statement is 
coiTect, but that Kaloo Bhyun was the party who ousted him, and 
though tliey (defendants) accompanied him, the action lies against 
Kaloo and not them. 

No other of the defendants appeared, and the case as against them 
proceeded exparte; but on the 25th July 1849,Kaloo Bhyun appeared, 
iirgln" that the value of the tank as set forth in the plaint has been 
underlaid, and instead of 14 rupees, the plaintiff’s jummaee riglit, 
if at all, is worth rupees 50. The fact is, a very large tank has 
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gradually filled up, and it is still mal khamar. As the land has formed, 
the khalsa mehal zemindar has assessed it. The tank has never 
been supplied with fish, and there is no embankment to preserve 
them. During the rains the land is all inundated, and any fish 
which may be collected during that period are taken away, as the 
water dries off, by the ryuts of the adjoining lands. The malik of 
the land only receives the rent, but never asks any thing for the 
fish, Tlie produce runs usually from one to one and a half maunds, 
and defendant, in common with others^ has had his share. The 
plaintiff has no concern “with the fish, and the defendant holds some 
land on the north end of the tank. 

Kartikh Chund Roy, defendant, also appeared on the 25th July 
1849. He is the talookdar of the khalsa mehal, and urges that the 
tank is his khas khamar, and there is no mention of there being 
any julkur or meenkur in the kanoongoes’ or other records which 
were filed by the plaintiff’s uncle; the ryilts of the villages have 
always used the water, and when the w'ater dried up, they received 
the fish, giving him (defendant) some salaamee ; or when any land 
was fit for cultivation, they received a pottah and ])aid rent upon 
it. This has been the custom since 1248 B. S., when he became 
talookdar; and the boundaries given by the plaintiff arfi wrong. 

The above two defendants’ replies were admitted, and, in due 
course, plaintiff filed his rejoinder to the effect that the tank has 
been properly valued. He alludes to a dispute -which occurred 
between him and the talookdar, referred to in appeal fysulla No. 
1072, in proof of his holding the jummaeo right in this tank, also to 
liis having regularly received dakhilas for his 10 annas rent from 
tlie past and j)rGseiit talookdars. The kanoongoes’ papers cannot 
affect him; and defendants have not stated how much land has been 
brought into cultivation or with whom it has been settled. Defend¬ 
ants’ ]>leas are false, &g. 

Plaintiff applied to the moonsiff, requesting him to proceed in 
person to the spot, but he was unable to do so and deputed the 
peshkar of liis court, who held enquiries into the j>lea of defendants 
as regards the under-valuation by plaintiff’ of his action. 

On the 6th September, Kartikh Chunder defendant replied to 
the rejoinder, saying he could not reply until plaintiff’ had filed the 
fysulla No. 1072, referred to by him, &c. 

The moonsiff* overruled defendants’ plea of undcr-valuo on 7th 
September 1849, and proceeded to decide the case in the usual way 
after having deputed an ameen to institute locql enquiries; but no 
proceeding has been held under Section 10, Regulation XXVL of 
1814. The moonsiff states that the point at issue is whether the 
tank in dispute does belong to plaintiff on his annual rent of jumma, 
or whether it is the klias khamar and in the possession of Kartikh 
Chunder and other defendants. Ho observes that, although there 
is no mention in the lowazima and kanoongoc papers of plaintiff’s 



394 


Z1LL'(VH Vj^ST BUllWWAlS^t 


father Furiklieet holding thift julkur with a specific jumma^ but by 
reference to fysulla No. 1072, it is clear that plaintiff’s father did 
liold a julkur jumma in mouza Buliai^re in 1234 and in 1235 
B. S.; and as the father was the talookda^^ it is probable he held 
khas possession of the tank and by some means retaining posses¬ 
sion by a nominal jumma died. At .all events he was in occupancy 
up to 1247 B. S.; and though no julkur appears in his name m the 
kanoongoe papers, it is very likely there was none at that time or 
it w^oula surely have bcei\ entered in them. The court relies on 
the fysulla No. 1072, and tlunks plaintifi'’s possession proved up 
to 1247 B. S., but Avliethcr with or without payment of any 
jumma he does not consider to be of consequence, and defendants, 
it is proved, have dispossessed him. With respect to the fish, 
plaintiff has established the quantity per annum at two inaunds 
and its value at 3 picc per seer. The court places no reliance on 
defendants’ statements and one contradicts the other as pointed out; 
they further ha\’e not produced their goinashta or proved their 
lowazima papers. Defendants have combined preventing plaintiff* 
proving his ten dakhilas; and as plaintiff has established bis pos¬ 
session, he is entitled to a decree though he may not have produced 
his pottah. The court therefore decreed the case in his favor, grant¬ 
ing possession and wasilaut, &c. 

Keenoo Bhyun defendant appeals, urging that though there may 
be allusion to julkur in fysulla No. 1072, still there is no speci¬ 
fication of the said julkur. PlaintifTs father agreed there to a 
jumma of rupees 77-6-13^ and in the dakhilas uie plaintiff* has 
filed the jumma is given at rupees 13-5, including punchowky and 
julkur, hence this fysulla cannot support his case. Secondly, tlie 
proceedings are incomplete, as no proceeding lias been held under 
Act XV. 1850, or Section 10, Regulation XXVI. of 1814, &c. 

Judgment. « 

Plaintiff wishes to recover possession of the julkur of a tank, 
eight years after he was dispossessed. lie urges that he and his 
ahecstors held it at a jumma of 10 annas, but lie has not produced 
any pottah in support of it. Plaintiff* has filed a copy of fysulla 
Nq. 1072, but there is nothing in it to sliow that tliis tank was, at 
the period referred to, included in plaintiff ’s jiottah, or hold in his 
possession at the jumma now set forth, of 10 annas. Plaintiff has 
produced ten dakliilas in proof of his possession on the terms 
specified, but these have not been certified as valid receipts, nor has 
plaintiff proceeded according to law to cause the attendance of any 
witnesses he miglit require to prove tlioin. The remark made by 
the court, that w licther the plaintiff' held under a jummaee pottah 
or “ghusubbun” was, of no moment, was unnecessary, and is 
opposed to what plaintiff is endeavouring to establish. Had it b<‘en 
the latter, then what becomes of the 10 amias juuiiua, on M'hich 
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tills claim rests ? The plea of under-valaaticn was decided finally 
hy the zillah court, on a summary appeal on the 9th of February 
1850. But these proceedings are incomplete, as the issues have 
not been drawn under Section 10, Regulation XXVI. 1814, nor 
has any entpiiry been niade establishing the fact of the julkur at 
issue being included in fysulla No. 1072. I therefore decree the 
ai)peal, and remand the case for trial with reference to the foregoing 
observations. Value of stampt paper to be refunded in the usual way, 

■ • 

The 28th November 1850. 

Suit No. 152 of 1850. 

Appeal from the decision of Mouhee Asudollah, Moonsiff of 
Uadhanuggur^ dated the 30M July 1850. 

Gungapurshaud Mookerjea, Plaintiff, 

versus 

Becsoo Manik, son of Bhurrut Manik, deceased, and Gliolam 

Mundle, Defendants. 

Bceroo Mundle, and four others. Claimants. 

• 

Suit to fix the rent payable on beegahs 118 lakhiraj, at rupees 
149-13 per annum, from i255 B. S. 

Plaintiff states that he purchased the lakhiraj mouza Radha- 
kishenpore, with a rukbah of beegahs 115, and 3 beegahs in 
mouza (xungaramporc, from Rada Munnee Debia, widow of 
Pindukee Misser, on the 3rd of Phalgoon 1253 B. S., for rupees 
300, and obtained possession. He summoned the ryuts on the 
2nd Bysakh 1255 B. S., to come to terms and tender kiibooleuts 
for their lands, under Sections 9 and 10, Regulation V. 1812, 
but none of them api)eared. Plaintiff consequently brings tliis action 
for assessment on the above terms. 

Gholam Mundle defendant replies by denying the purcliase 
by plaintiff as set forth and the service of notice for the rent He 
urges that he was the mofcururee pottadar of Pindukee Misser, 
in 1234, at a jumma of rupees 19 per annum, and ho retained 
possession accordingly up to 1235 B. S., bringing the waste lands 
into cultivation. On the 7tli of Assin 1236 B. S., the above 
Misser sold the land in dispute to his (defendant’s) elder brother 
Gunnesh Mundle, deceased, by a kubalali for rupees 199, and 
the brothers are now in occupancy. Gunnesh died in 1245 B. S., 
and Beeroo Mundle (claimant, appeal No. 153) is his heir, and 
with Damoo, liis younger minor brother, is in possession, and 
the widow of the deceased Misser had no business to sell tiie 
property asset forth. Again, plaintiff says he purchased in 1253 
B. S., and sues for 1255 B.S., leaving 1254 out of the question 
—tliis shows Ins fraud, and he has made Beesoo Manik a defendant, 

6 
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to brine him under his influence, and give in a kuhool jowaub, 
the said ryut Beesoo being bis (defendant’s) under-tenant. 

Beesoo Maniko defendant replies in support of defendant Gholam 
Mundle. 

Plaintiff, in his rejoinder, repeats what lie has stated in his 
plaint, adding that lie holds the kubooleut of sundry ryuts, given 
by them to the lakhii*ajdar’s former maliks during several years, 
also the ton years’ kubooleut of Gholam Mundle and Bhurut 
Manik, defendants, which was given to Pindukee Misser, at a 
jurama of rupees 19, and an ikraniamah, dated the 24th Chyte 
1242 B, S., agreeing to come to terms from 1253 B. S. lie 
repudiates the inokururce pottah and khureedah kubalah, and can 
produce documents to disprove them. 

The defendants liave paid their rent in 1254 B. S.; and if they 
were hona fide purchasers, how conies it that he (and not they) 
holds the lakhiraj title?? ? 

Gholam Mundle defendant replies that plaintiff, in his rejoinder, 
has referred to various documents which he never alluded to in 
his plaint, and they arc false, and avers that plaintiff was never in 
possession. 

Rada Munnee Debia claimant a<‘knowledges the sale in favor 
of plaintiff, and supports him. 

Bceroo Mundle, another claimant, son of Gunnesh Mundle, 
supports Gholam Mundle defendant 

The Maharajah of Burdwan lays claim to the land in dispute 
as a portion of his jungle mchals. 

Khettoo Mohuu Sirniah and another lay claim to some of the 
disputed land as theirs. 

Madub Lai Mookerjea files a similar petition to tlie preceding. 

The several parties concerned liaving filed their respective proofs 
with lists of witnesses, an ameen was deputed to institute eiuiiiirics, 
and in due course he filed his papers. 

In his proceeding, dated 17th July 1850, the moonsiff merely 
calls upon plaintiff for liis proofs of service of notice, and says he 
has to enquire who is in possession of the land, whether Gholam 
Mundle defendant alone, or jointly with Beesoo Manik, wliat 
would be a fair assessment. He relies for the rest on his previous 
•roobakaree, held on the 23rd of July 1849, remarking that it was 
upheld; but this is a mistake, as the order on summary appeal of 
this court, dated the 29th of January 1850, does not interfere 
with it one Avay or the other. 

Eventually the lower court, without at all going info the real 
merits of the case and finding that Gholam Mundle defendant 
is the party in possession, solely deems him liable to the payment 
of the rent at a rate fixed by it of rupees 111-4-12 per annum. 

Gholam Mundle defendant appeals, objecting to the proceeding 
of the lower court, held under Section 10, Regulation XXVI. 
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1814, as inconi])lete and irregular. He denies possession,of plain- 
tiH’at all in virtue of his alleged kubalah, urging that the right 
of the widow to sell as alleged should have been gone into, and 
that a matter of right cannot be disposed of by a suit for enhance¬ 
ment of rent, &c. 

Judgment. 

The lower court has altogether mistaken tlie intention of Section 
10, Regulation XXVI. 1814, and its proceeding under that enact¬ 
ment is erroneous and incomplete. Piaintiff sues to enhance the 
rent of certain lands from 1255 B. S., urging that defendants 
after being served with notices under Regulation V. 1812, did not 
appear or come to terms. Had plaintiff been a talookdar or other 
recorded landed proprietor, the case would have been different; but 
he is not so, and he claims as purchaser from Musst. Rada Munnec 
Debia, widow of Pindukee Misser, of the land in dispute by a 
kubalah, dated the 3rd of Phalgoon 1253 B. S., calling the defend¬ 
ants his ryuts- The pleas set forth by defendants are that they are 
in possession true enougli, hut in virtue of their own purchase in 
1236 B. S. from Pindukee Misser; their possession therefore is not 
disputed, and plaintiff’ has not given any proofs of having received 
any rent from defendants since his purchase, or in 1253 and in 
1254 B. S.; hence the proprietary right in the land in dispute 
was clearly at issue, and this Avas beyond the competency of the 
lower court The present suit is evidently brought to obtain pos¬ 
session under cover of a suit for enhancement and the lower court 
should not liavc omitted to notice it, but should have nonsuited 
tlie case. Besides, tlicre are several claimants to the lauds and their 
claims have not been sufficiently gone into, nor has the rate taken 
by the lower court been adjusted, with refei'ence to the pcrgunnali 
rates of the disti’ict, agreeably to which only could any assessment 
be fixed. These are all errors of omission and commission requir¬ 
ing to be rectified. I therefore decree the appeal, and remand the 
case for trial de novo. The moonsiff must be more cautious in 
future in recording that his judgment has been actually confirmed, 
when he has the proceeding of the court before him in which no 
su<‘h dtrfinitc order is recorded. 

Value of stampt paper to be refunded in the usual way. 


The 28tii November 1850. 

Appeal No. 153 of 1850. 

llecroo Mundle claimant in the preceding case, appeal No. 152 
of 1850, is the appellant separately in tins case; and as it Ims been 
remanded for re-trial, no farther orders are requisite. The appeal 
is decreed, and tlie case remanded for reasons given in the previous 
appeal. Value of stampt paper to be refunded in the usual way. 
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The 28th November 1850. 

Appeal No. 30 of 1849. 

Appeal from the decision of Kazee Hamid Ally^ Moonsiff of Soonamoo^ 

khy^ dated the 2%th December 1848. 

Govind Chunder Gliur, Plaintiff, 

versus 

Lokenath Hajra, Khettronath Mookerjoa, and Peer Mahomed 

and others. Defendants. 

Sreenatli Dutt, Putnee Talookdar, Nominal Defendant. 

Suit to obtain the reversal of a decree, passed by the uncovenant¬ 
ed deputy collector of Bancoorah, under Regulation VII. 1799, 
laid at rupees 121-14-10. 

This appeal was struck off the file on the 6th June 1850, owing 
to its not having been instituted within the thirty days allowed 
by Circular dated 11th June 1845. On summary appeal tlie Sudder 
Court, under date the 26th of September 1850, directed it to be 
restored to the file, with reference to Section 46, Clause 1, Regu¬ 
lation XXIIL 1814; and as it is the oldest case, it has been taken 
up at once. , 

Plaintiff* states that he took out execution of decrees he had 
obtained against Manikram Paul in the civil court, Nos. 245, 267, 
and 120, and after attaching his property it was sold,—plaintiff* 
becoming purchaser to the extent of land bearing a juinma of 
rupees 33, in part of rupees 64-11-1-3. In his byenainah the land 
is detailed in six parcels, equal to beegahs 46-17, but in reality it is 
not more than 25^ or 26 beegahs. The defendants, Lokenath and 
Khettronath, styling themselves durputneedars of lot Bhatparah, 
brought an action against him (jdaintitt) for the rent of certain lands 
which belong to him individually, urging that tliey belonged to 
their talook and were assessed at rupees 125-5-2-3, agreeably to 
his alleged kubooleut dated 7th Jyte 1251 B, S- The suit was 
brought. No. 425, under Regulation VII. 1799, for rupees 97-2, 
the alleged balance after collections; and Peer Mahomed defendant 
and others were made defendants with him on the ])lca of their 
being jotedars. Plalntitf states, lie denied the ikraniainah, but defen¬ 
dants proved it by false witnesses; and the uncov<»nanted deputy 
collector decreed in defendant’s favor against him (plaintiff) on the 
20th August 1846. Execution was taken out, and plaintiff deposited 
the amount decreed against him. He then brought an action. No. 
107, in the rnoonsiff’s court, for the reversal of the summary decree, 
but it was struck off on default on the 24th November 1847, and 
this action was instituted on the 9tli of December following, the 
object being to liave tlie ikrarnamali declared to bo void, the sum¬ 
mary suit decree reversed, and the amount deposited in the deputy 
collector’s treasury refunded to plaintiff*. 
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Lokenath Hajra and Khettronath Mookerjea, defendants^ reply 
that plaintiff' is beyond time and his suit cannot stand. Every 
enquiry has been made into the ikrarnamah ; it has been establish¬ 
ed to be genuine; and a fresh action has been brought by them for 
the rent of 1253 B. S., a decree being passed in their favor, and 
plaintifTs property being attached in execution. 

No other of the defendants replied. 

The lower court observes that plaintiAT’s case is good, and he has 
proved by witnesses that he was at mouza Simlah when, it is 
alleged, tlie ikrarnamah was executed by him. Again, by the docu¬ 
ments filed by plaintiff' on account of the years 1228 and 1229 B. S., 
it appears that the total jumma of Manikram Paul’s jote was 
rupees 60-9-8, and plaintiff with others became the purchasers 
thcr^f; so that it is not likely he would give an ikrarnamah for 
rupees 125-5-2-3 to defendants. Further, the said ikrar was fre¬ 
quently called for by the court, but defend£nits have never filed it, 
which makes it look suspicious. The moonsiff therefore decreed the 
case in plaintiff’s favor, reversing the summary suit order of the 
20th August 1846, with costs, &c. 

Lokenath Hajra and Khettronath Mookerjea, defendants, appeal, 
urging, first, that a suit to reverse a summary award must be 
broii^it within tlie year, agreeably to Section 6, Regulation VIII- 
1831. The summar}^ decree was issued on the 20th August 1846, 
and this action instituted on the 9th of December 1847, hence this 
plea as advanced by him, in his reply, should have been disposed 
of, &c. 

Judgment. 

On examining the record, I find the above plea lias not been gone 
into, and as it is all-important, I have no alternative but to 
remand the case ; and in doing so, I will observe that the moonsiff 
must, in the first instjyice, record his opinion whether the case is 
admissible or not, under Section 10, Regulation XXVL 1814; 
and if he admits it by allowing the period lost to plaintiff' while his 
first action was pending, tliough it was subsequently struck off in 
default, he must be cai*eful to attend to the instructions laid down 
by the Presidency Court of Sudder Dewanny Adawlut in their 
recent decision, dated the 26th August 1850, in the case of Ram- 
narain Singh, appellant, and only enter into such points as were, or 
might have been, summarily enquired into, by tlie revenue authori¬ 
ties and such as might prove the existence or non-existence of the 
balance claimed. The appeal is decreed, and the case remanded. 
Value of stanipt paper to be refunded in the usual way. 
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The 29th November 1850. 

Suit No. 155 of 1850. 

Appeal from the decision of Moulvee Noorul Ilossein^ Moonsiff of 

Bishenpore^ dated the 30th July 1850. 

Muggunchund Ilajra^ Plaintiflf^ 

versus 

Narain Singh and Govind Singh Baboos^ and others. Defendants. 

Suit for balance of renf due for the years 1247 to 1255 B. S., 
inclusive, laid at rupees 47-9-12^, and taidad rupees 15. Total, 
rupees 62-9-12-2. 

Plaintiff states that Rajah Jcy Singh took the lease for 20 years 
from 1247 B. S., of the resumed lot Khord Majdelia, incMding 
some lands of Kamnuggur, and lie is the dur-ijaradar of the 
Ramnuggur lands as wdl as of Kherbaree in part of the rajah’s 
lease. Plaintiff was in possession, and the defendant baboos held 
beegahs 5-13-5 of land, out of his Ramnuggur portion in the namo 
of their servant Khetoo Seet at a jumma of rupees 6-4-12-2 per 
annum, and from 1247 B. S. having only paid 9 rupees, an action 
was brought-against Nai’ain Singh and Klictoo Seet, but by mistake 
tlic area was not properly described; and owing to other parties not 
having been made defendants, and for other reasons, the case was 
struck off the moonsiff‘’s file on tlie 3rd January 1848. Plaintiff now 
amends his plaint and brings this suit for 9 years’ rent less 9 rupees, 
and giving up interest. He also includes the jummaec huk at 15 
rupees in his suit, as the measurement papers are recorded in the 
name of Khetoo Sect while the baboos are in actual possession. 

Narain Singh and Govind Singh Baboos replied, on the 5tli March 
1850, to the effect that the suit could not proceed on two grounds : 
first, because the original party admitted to settlement has not been 
included in it, and secondly, because the 15 rdpecs’ valuation on the 
beegal)s 5-13-5 of land, with a jumma of ruijces 6-4-12^, is much 
under the proper mark, and tlie suit should have been laid on an 
8 instead of 4 rupees’ stamp. They object to the chitta filed by 
plaintiff^ because it is not countersigned by any officer, and urge 
that the entire jumma by the collectory assessment was only 
35 rupees, and as lie has realised more than 40 rupees annually, lie 
cannot have a balance outstanding, and a reference to the original 
juinuiabundee will prove this. 

No rejoinder was tiled by plaintiff. 

Tlic raoonsiff, after having drawn the issues by his proceeding of 
the I3th July 1850, proceeds to record judgment, observing that 
in the resumption chittas, Khetoo Sect’s name is entered as the 
mourootsee ryut, with the jumma stated by plaintiff, and he lias 
proved the existence of the balance by witnesses, and although 
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plaintiflPbas established that the defendant baboos are in possession 
of tlie land, still Khetoo Seet is the recorded as well as the inouroosee 
ryut by the cliittas, and nobody but the said ryut or his heirs can 
be called the owners of the land: were it otherwise, a fictitious case 
would be made out and the Seet become dispossessed. In the 
opinion therefore of the court, the baboo defendants are not in 
possession, and if they are in occupancy, it is with the concurrence 
of Khetoo Seet, the plaintiff’s ryut, whose koolfadars or under-tenants 
they must be, and plaintiff cannot look to them for the rent. A 
decree was consequently given againSt the property of Khetoo 
Seet, deceased, with interest, and the other defendants were released 
from the payment of any portion of the demand. 

In the appeal by plaintiff, he urges that he has established by 
witr^cs that the baboo defendants arc in ]>ossession of the land in 
issue, which they do not deny; and the heirs of Khetoo Seet not 
having opposed it, they must be held responsible for the balance, 
particularly as the payment of 9 rupees was made by them. 

Judgment. 

By referring to the nutliee, the proceedings of the lower court I 
find to be irregular. The defendants never appeai'ed until the suit 
had proceeded exparte by a proceeding held on the 6th ol* November 
1849; and as the two baboos filed a vakalutiiaraah on the 8th follow¬ 
ing, and no reasons were assigned to the court for their being sub¬ 
sequently admitted, agreeably to Constnictioii No. 375, dated the 4th 
of Kebruary 1825, the court should in the first instance have called 
for evidence in support of it. Again, although intermediately culled 
upon on various dates for their reply, the baboos never filed it until 
the 5th of March 1850, so that the first indulgence, had it been 
legally granted, became legally forfeited by tlicir subsequent default. 
The above compels me to remand the case, so tliat 1 need not enter 
into the argument of the lower court, whether Baboos Narain Singh 
and Govind Singh are or are not legally responsible for the aiTcar, 
as the parties in possession of the land from which the said arrear 
is claimed. I decree the appeal, and remand the case to be legally 
dealt with, with reference to the foregoing observations. Value of 
stainpt paper to be refunded in tlie usual way. 

The 29th November 1850. 

Appeal No. 156 of 1850. 

Appeal from the devision of Moulvee Moazzum Hosaeinj Moonsiff of 
Madkubgunget dated ike July 1850. 

The Maliarajah of Burdwan, Plaintiff, 

versus 

Raindhun Bhuttacharj, former talookdar of lot Otturbar, 

Defendant 

Suit for balance of rent, principal rupees 33-10 8, interest 
rupees 33-10-8; total rupees 67-5-4, on account of 1243 B. S. 
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Plaintiff is the zemindar of the lot in question, and defendant 
became his putneedar on the 28th of Bhadoon 1239 B. S., by a 
regular kubooleut at a jumma of rupees 2051, backed by security- 
In 1243 B. S. the mehal fell in balance to the extent of rupees 
1458-12-3. It was sold in the following year for rupees 1440, and, 
after deducting the usual fee, a balance was found to be due of 
rupees 33-10-8, for which tins action with interest has been brought, 
as defendant has declined and failed to pay it. 

On the 18th August 1849, defendant replied that the lot stood 
in his name, but Gooroo Doss Bannerjea was the real talookdar and 
in possession, and ho can prove he was no party in the lot. 

In his rejoinder, the Maharajah states that the lot stands recorded 
in defendant’s name, that no hetitious purchase or lease has been 
entered in his office, and the sale under Ue^nilation YIir|^819 
was held in the name of defendant, &c. 

No reply to the above was filed. 

The court, considering that plaintiff has proved his case satisfac¬ 
torily by the tender of defendant’s kubooleut and his ‘‘ bund-sale,” 
as also by witnesses, decreed it in his favor, with costs, ruling that 
the fysullas brought forwai’d by defendant. Nos. 22 and 67, were 
not applicable. 

In appeal by defendant, it is urged, first, that Gooroo Doss Ban¬ 
nerjea purchased the two lots, Gopeenathpore and Otturbar, the 
subject of this suit, in his (appellant’s) name, Gooroo Doss retaining 
possession, as is clear from fysulla (summary) No. 22, which said 
fysulla plaintiff produced as a document in a suit he instituted. 
No. 13, in the principal sudder ameen’s court of West Bui’dwan,— 
again, when plaintiff brought a similar action against Iiini, appel¬ 
lant, for the balance of rent due from Gopeenathpore, and the nioon- 
siff dismissed i/, No. 67, after the same proofs and documents 
been filed therein as in this suit Secondly, with respect to the beipB 
mco plea, whether he (appellant) mentioned il; or not in his claim 
petition connected with cause No. 22, it cannot avail against him, 
because the possession of Gooroo Doss was proved, and the claim 
was set aside. He argues tliat these two dcxdsious are sufficient 
for his case. 

Judgment. 

This appeal rests on the applicability or otherwise of tlie decisions 
named and filed in this suit to tlie point at issue. By referring to 
the summary decision of the additional judge of Burdwan, No. 22, 
dated the 14th March 1837, in an execution decree case which was 
taken out by Musst Kessoorce against Gooroo Doss Bannerjea and 
others, I find that the defendant in this suit laid claim to this talook, 
which had been attached as the property of Gooroo Doss, as his 
own putnee lot The said claim was in the first instance upheld, 
but eventually set aside as Gooroo Doss’s possession was established. 
Here then there evidently was collusion between the defendant in 
this case and the party, Gooroo Doss, whom he now wishes to saddle 
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with it The order was liowever only a summary one, and could only 
affect the rights and interests sold. In my opinion it is not sufficient 
to remove the responsibility attaching to Ramdhun defendant in 
this suit, for the payment of the arrear claimed from him by plaintiff. 
Defendant’s name was recorded as the putnecdar; as such the 
putnee sale was held; and from the accounts prepared for that sale, 
this balance has been extracted, and is unquestionably due by 
defendant by his own kubooleut. 

The fysulla. No. 67 referred to, endccUin a nonsuit, and there is 
nothing on record to show what became of it subsequently. Gi'ant- 
ing even that it was dismissed, it is, I find, pending in appeal before 
the principal sudder ameen of the district. For the above reasons 
I seejjo sufficient grounds fur interfering with the decision of the 
lowc*court. I therefore uphold it, and dismiss the appeal, w'ith 
costs. 


The 29th November 1850. 

Appeal No. 117 of 1850. 

Jpptalfrom ihe decision of Moulvee Moazzum Ilosseint Moonsiff of 
Madhubgu7ige, dated the 13/A April 1850. 

The Rajah of Burdwan, Plaintiff, 

versus 

Ramdhun Bhuttacharj, former talookdar of lot Goopeenathpoor, 

Defendant. 

Suit for balance of rent of 1242 15. S., principal rupees 80-5-10, 
interest rupees 80-5-10, total rupees 160-11-0, or Company’s rupees 
171-6-6. 

This case was originally nonsuited on the 27th of January 1849, 
by the inoonsiff, and on summary appeal it was returned to be tried 
on its merits on the 2Sl:h of January 1850. 

It appears that this lot was purchased by defendant at the Iialf- 
yearly sale on the 20th Aughun 1241 B. S., at a jumma of Sicca 
rupees 1100 ; defendant received the usual certificate, but he did 
not tender any kubooleut to the zemindar, plaintiff, though he 
retained possession. During the year 1242 B. S., the estate fell in 
arrear, and, after deducting the amount deposited by defendant, it 
was sold on account of arrears aggregating rupees 644-8, for rupees 
665-0. This sale was forfeited, and at the second sale the lot fetcJied 
rupees 680, and, after deducting fees, &c., a net balance, plus 
interest, was found to be due by defendant, and for it this action has 
been brought. 

Defendant replied on the 28th August 1848, after an exparte 
proceeding had been held on the 24th previous, setting forth his 
grounds for delay which were admitted. His reply is to the same 
purport as in appeal No. 156 of 1850, the suit No. 67 therein 
referred to being this one. 


7 
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The rejoinder by plaintiff is to the same effect, and a reply by 
defendant to it was med. 

In this decree, which was passed some months previously to that 
connected with appeal No. 156, the lower court rules that by the 
principal suddcr ameen’s fysulla, dated the 6tli March 1848, No. 
13, and the summary appeal order No. 22, dated the 14th March 
1837, this case cannot stand, as the possession of Gooroo Doss has 
been proved and his rights were sold, while the plaintiff filed a 
copy of the latter fysulla in support of the furzce plea advanced 
in the former suit. Hence, as defendant’s possession is not proved, 
the moonsiff, with reference to his nonsuit fysulla No. 67, dismissed 
plaintiff’s case, with costs. 

The Maharajah plaintiff appeals, and as it was represented^ this 
court that this suit and No. 156 were in every way similar, this 
appeal was sent for from the principal sudder ameen’s court, before 
which it was j)ending, and re-brought on this file. 

In appeal, it is urged that defendant acknowledges in case No. 22, 
that he was the purchaser and in possession of the talook at issue, 
besides which he (plaintiff) has proved both these points by witnesses 
and documents: hence, as he was the purchaser in possession, was 
recorded as such in the zemindar’s serishta, and his rights were 
sold under Regulation VIII. 1819, for recovery of the balances 
due from him, he must be considered responsible for the present 

unliquidated arrear; while the fysulla of 

Virfc decision dated 19 th the Presidency Court of Suddcr Dewanny 

mohnn Ghose and others, Adawlut as per margin, is a precedent in 
appellants. his favor, and Clause 8, Section 15, Regu¬ 

lation VII. 1799, is applicable. Further, 
appellant adds that he forwarded a petition to the court by his 
mooktear to be filed by his vakeel, in which particulars were given 
of this suit but it was not accepted. , 

The apjxjal liaving now been admitted, I proceed to pass judg¬ 
ment thereupon as both parties are present by vakeel. 

Judgment. 

case and No. 156, just now decided, being in every way 
similar, the arguments I liave advanced in that appeal must regulate 
me in this. I consider defendant is legally responsible for the payment 
of this balance, and if he allowed himself to become a party to a 
fictitious sale he must stand to the consequences, and he should, if 
he wished to be free from responsibility, have caused his name to 
be struck off from the zemindar’s register. Being of opinion then 
that plaintifi* has in every way proved his case, for reasons given 
in appeal No. 156, I decree it in plaintiff’s favor, reversing the 
order of the lower court, with costs. 


ZILLAH CHITTAGONG. 


Present: A. SCONCE^ Esq., Officiating Judge* 


The 23rd November 1850. 

No. 218 of 1850. 

Appeal from the decree of Moulvee Mootee-ooi'^Ruhman^ Moonsiff of 

Ilutteah, 

Mahomed Sumee, (Defendant,) ^Appellant, 

veraus 

Naeemooddeen and others, (Plaintiffs,) Respondents. 

This case was disposed of in the lower court on the grounds 
submitted by two arbitrators; but it appears to me that*I must hold 
tliat tlie principal condition of the arbitration bond has not been ful¬ 
filled, and that the decree is illegal. Four arbitrators were appointed 
with the consent of the parties, namely, Bliugwan Chunder Bosoo, 
Oodubchundcr Gomashta, Kasheenafli Bosoo, and Kaleepershad 
Raee. The first of these, a police darogali, was not permitted to act; 
the second was in jail; and by the two last persons only has the 
award been drawn up. I cannot therefore consider this award 
to be within the obligation incurred by the appellant, and I must 
remand the suit to the lower court- The value of the stamp of the 
petition of appeal will be refunded. 

The 23rd November 1850. 

No. 219 of 1850. 

Appeal from the decree of Mouleee Mootee-oor-Ruhman^ Moonaiff of 

Hutteah, 

Mahomed Sumee, (Plaintiff,) Appellant, 

versua 

Naeemooddeen and others, (Defendants,) Respondents. 

This suit must be remanded for the reasons assigned under 
appeal 218, this day disposed of. The moonsiff's decree being based 
upon an award submitted by two arbitrators, while the appellant 
had signified his assent to arbitration on the condition that four 
persons should act, must bo held to be illegal. The value of the 
appeal stamp will be refunded. 
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The 26th November 1850. 

No. 313 of 1850. 

Appeal from the decree of Baboo Poornochunderj Moomijf of Howlah, 

dated \ 2th June 1850. 

Kiimur Alee, (PlaintifT,) Appellant, 

versus 

Ramkinknr Dass and others, (Defendants,) Respondents. 

The plaintiff,appellant iivtliis case,founding his claim on an alleged 
deed of sale, dated 5th Bysakh 1208, sued to acquire the settlement 
of k. 2-0-2 of noabad land, for which engagements had been taken 
by one Ramkinkur Dass. He professed to have bought the land 
from Baker Alee; and he stated that k. 1-14-1 belonged (in part) 
to the dagh 5274; g. 2-2 was represented by the dagh 5318; 
and g. 3-3 by the dagh 5319. The inoonsiff disposed of the claim 
in connection with a smt instituted by Shamut Alee, for a different 
portion of the dagh 5274, just mentioned; and having allowed this 
appellant, Kumur Alec, only g. 8-3-2 of the claim made by him, 
against that order this appeal is preferred. 

From the tenor of the moonsiff’s decree, I can conceive that the 
respondent Ramkinkur might have grounds for dissatisfaction ; but 
as regards this appellant, the inoonsiff lias justly remarked tliat lie 
has given no specific or adequate evidence to justify the claim 
preferred by him. Appellant avers that the disputed land was 
held by Baker Alec alone, and that lie bouglit the land from him : 
but he personally has adduced no witnesses at all nor given any 
other evidence to support his plaint: nor does the evidence of the 
four witnesses adduced in Shamut Alec’s separate case bear out his 
averments. Only one of these four witnesses, Mirtunjye, names 
this appellant, and even the remark which he makes is indefinite 
and inexact. He, being examined in July 1849, that is, 1211 M. S., 
said that Shamut Alee and Kumur Alee had held about 3 k. 12 g. 
of land for five or six years; wliereas Kumur Alee, in his plaint, 
did not profess to have bonglit the land till 1208. 

Under these circumstances tlie appellant, it is obvioiis, has there 
no cause for instituting the appeal, and it is accordingly rejected. 

The 28th November 1850. 

No. 314 of 1850, 

Appeal from the decree of Baboo Poornochunder^ Moonsiff of Ilowlah^ 

dated \2th June 1850. 

Abdool Alee, (Plaintiff,) Appellant, 

versus 

Ramkinkur and others, (Defendants,) Respondents. 

As this case comes before me in appeal, the point for consider¬ 
ation is whether, with respect to a small resumed raehal, amounting 
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to k. 1-7-2, which was settled by the revenue authorities on the 14th 
May 1847, in the name of Ramkinkur and Baker Alee, the proprie¬ 
tary right of the whole land does belong to tliis appellant or only 
half as allowed by the moonsiff. Ramkinkur professed to have 
bought half in the year 1199, from Ramzan Alee; and he declares 
that the remaining half was then held by his brother Baker Alee. 
And on the other hand plaintiff, appellant, declares that the whole of 
this particular land belonged to Baker Alee, from whom by sale it 
came to himself in the year 1200, • 

Now in disposing of this appeal, less in consideration of the very 
limited evidence adduced by the parties, than upon tlie necessity of 
following the dictates of public policy, and maintaining good faith in 
the common transactions of life, I am desirous that this special 
tenor of my judgment should be understood. Appellant, as I liave 
said, confines his claim to the right of Baker Alee, but his written 
title is a deed of sale written in the names* of, and on the part of, 
Baker Alec and Munsoor Alee, son of Ramzan Alee. According to 
the terms of the deed, the land belonged to both sellers, and both 
enjoyed the purchase money. Now, however, it is averred that the 
introduction of Munsoor Alee was merely nominal, and to adapt 
the sale to tlie returns of the revenue measurement,’ whereby the 
land was shown to belong both to Baker Alee and Ramzan Alee. 
But what gives the transaction a worse character than even false 
personation would have attached to it, is the circumstance that at 
the time the kubalah was written, Munsoor Alee, one of tlie sellers, 
was an infant: and as a fraud upon his rights, the plaintiff*, appellant, 
accepted this deed. In his appeal, Abdool Alee states that Baker 
Alee and Ramzan Alee acquired equal portions of land from their 
father; that they held their shares independent one of tlie other; 
that Munsoor Alee is now about nine years old, and that he makes 
no objection to the claim now set up. None the less was his act 
fraudulent, in seeking to strengthen his own title by tlie acceptance 
of a transfer on the part of one whom he knew to be incompetent to 
protect his own interests. Baker Alee, in the deed, does not appear 
as tlic friend or tlie guardian of JNIunsoor Alee: indeed it is said 
that Munsoor Alee had no interests to be guarded; yet to the trans¬ 
fer falsely made in his name, appellant asks me to give effect 
Appellant from the moonsiff has received Baker Alee’s half of the 
disputed land: to tliis order by the other party no objection is 
preferred. And as regards the remaining land, for the reason now 
assigned 1 think it incumbent on me not to give effect to a false 
deed, or to recognise the propriety of Abdool Alee seeking to fortify 
his own title by the assumption that the non-existence of an infant’s 
rights justified the appropriation of his name. 
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The 30th November 1850. 

No. 448 of 1850. 

Appeal frota the decree of Mr, Finney, Sudder Moonsiff, dated 2\8t 

January 1850. 

Renooka, (Defendant^) Appellant^ 

eereus 

Parunec Churn Biswas, (Plaintiff,) Respondent 

This appeal was admitted by me after the lapse of several 
months from the date of the decree, on tlie ground that there is 
strong ground to suspect that the plaintiff preferred a false claim, 
and that he carried his suit fraudulently through the lower court 
He professed to have lent rupees 50 in Poos 1208 to Sree Ram, 
Data Ram, and Madhubanund; and the two first being dead, he 
sued the mother of the former and the brother of the latter, jointly 
with Madhubanund. An answer was filed on the part of the three 
defendants agreeing to the claim; and on that ground, without tlic 
production of any evidence whatever on the part of the plaintiff, 
the suit was decreed. 

It appears now that Sree Ram, one of the alleged original debtors, 
died a few months after the date of the alleged debt, and at the 
period of his death his age did not exceed fourteen years. The 
survivor Madhub is not at this time above twelve years of age, 
and at the time of the alleged transaction he must have been about 
eight; while Jooromonee, brother of the other deceased debtor, is 
not now above 14 or 15, The extreme youth of one debtor and 
the minority of another throw the utmost suspicion upon the merits 
of the claim; but besides from the evidence adduced, though I am 
unable to lay the charge of forgery against any of the parties 
concerned, it appears highly probable that the power granted to 
the defendant’s pleader w^as forged, and that tlfe answer was filed at 
all events without the knowledge and consent of this ap])ellant 
Renooka. As if to remove the trial of the suit to a distance, it 
w'as not instituted within tlie jurisdiction of the moonsiff of Putteah 
where the parties reside, but in the court of one of the sudder moon- 
siffs, on the plea that wdthiii this town the transaction occurred. 
Again, it would appear from the evidence that not till the notice 
was served by the court peon did the defendant take any steps in 
the case; but from the papers it is obvious that, though the notice 
did not receive the signature of the moonsifi* of Putteah for execu¬ 
tion within his jurisdiction till the 28 th December, the power of 
attorney was written on the 27th. 

Upon the whole, not being satisfied that justice has been done, 

I quash the decree of the moonsiff and remand tho suit for farther 
investigation. 
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Present : S. BOWRING, Esq., Officiating Additional 

Judge. 

The 23bd November 1850. 

No. 27 of 1850. 

Regular Appeal from the decision of Moulvee Ashrvff Ali Khan, Prin¬ 
cipal Sadder Ameen, dated 30M April 1850. 

Radhccka Dass Mohunt, (Plaintiff,) Appellant, 

versus 

Abdoollah, Wulloollah, Musst. Rakeena, and others, (Defendants,) 

Respondents. 

Suit instituted on the 25th November 1848, for possession of 
k. 12-7-1 oflakhiraj land, with mesne profits, rupees 379-4-3. 

The plaintiff’ stated that he was proprietor of lakhiraj land, 
resumed by the collector, but confirmed by the special commissioner 
as rent-free; that defendants cultivated k. 12-7, by present survey 
in tlie tenure, for which land they formerly paid 12-8 to the mohunt, 
but now refuse to do so. The original defendants are dead. 
Plaintiff sues their heirs. 

The defendants replied that their father and uncle purchased 
the land of the former mohunt, that they have had possession 
twelve years, and paid rent to Government when the land was 
khas. 

The plaintiff rejoined that the land was dewuttur, and could not 
be legally sold, nor did defendant or their ancestors ever buy it. 

The principal sudder ameen observed that defendant had no 
proof of purcliase, and it only remained to determine the rent: he 
decreed at the rate of 8 annas per kance. 

The plaintiff appeaJied, stating that defendant had paid 12-8 to 
the collector. 

Judgment. 

A case similar to this was decided by me on the 29th August 
last, (Mofussil Decisions, page 147, No. 110 of 1850.) 

The sale of the land in this case is not proved, and, if proved, 
could not be maintained; the touzee filed in the above case shows 
this land to bo worth the sum claimed; and I therefore decree the 
case to the appellant, with wasilaut at 12-8 per annum from 1250, 
the last date of payment 
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The 23rd November 1850, 

No. 267 of 1850. 

Regular Appeal from the decision of Mouhee Syud Ahmed, Acting 
Moonsif of Satkaneah, dated Ath April 1850. 

Collector of Chittagong, (Defendant,) Appellant, 

versus 

Moulvce Mushruff Ali, (Plaintiff,) Respondent 

Suit instituted on the 2btli May 1848, to cancel the settlement 
of 1 d. 6 g. 2 c. of resumed land, made with Dewan Ali by the 
collector, and settle the same with the plaintiff^ for possession of the 
land, and mesne profits, rupees 251-12-1. 

The plaintiff stated that the lakhiraj land described in the plaint, 
his property, was resumed by Government and a settlement made 
for it by the collector rwitli Dewan Ali, a ryut on the estate, on 
the 28th May 1836. The settlement was made at an excessive 
rate. Plaintiff claims it at 6 rupees per droon. 

The collector admitted that the land had been surveyed as the 
property of plaintiff, and etmam of Dewan Ali, and stated that there 
was no objection to settle with plaintiff*, but that by not appearing 
at the time he bad himself rendered it impossible to do so. 

Kasim Ali defendant said he had bought the tenure of Dewan 
Ali; plaintiff had never applied for the settlement. 

The moonsiff observed that the plaintiff, not having applied for 
the settlement, was not entitled to costs; but that the collector 
should have kept the mesne profits in deposit, at disposal of plain¬ 
tiff. He decreed the case, and directed a settlement to be made ut 
rupees 6 per droon, and wasilaut to be paid by the collector. 

The collector appealed, denying that the moonsiff* had the power 
to decree wasilaut, and stating that tlic resumed tenure had been 
assessed at 8 rupees per droon, under Clause 2, Section 8, Regulation 
XIX. 1793; that the pergunnah rates were 16 rupees per droon, 
and that 6 rupees had been levied on some tenures, according to 
Government Orders, dated 9th October 1843, as a favor, but that 
all tenures previously resumed had been assessed at half pergunnah 
rates. 

Judgment. 

Two points only have to be considered in appeal, the wasilaut and 
the rate of assessment. The owner did not prefer his claim to 
the settlement before the collector, and according to the precedent 
of 15th August 1850, case No. 324 of 1849, (Sudder Dewanny 
Adawlut Reports, August 1850, pages 407-8,) plaintiff'has no claim 
to wasilaut. 

As regards the rate of settlement, plaintiff has shown no right 
to any fixed jumma, nor that the pergunnah rate is not that stated 
by the collector, who will therefore settle with plaintiff* at the rate 
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sanctioned by the superior revenue authorities. So long as the 
jumina docs not exceed one half of tlie pergunnah rate, the court 
does not possess authority to interfere. I decree the case to the 
appellant, but, as the appeal is rendered necessary through error of 
the lower court, without costs. 


Tub 25th November 1850. 

No. 248 of I860. 

Regular Appeal from the decision of Mr. L. W, Hutchinson^ Moonsiff 

of Putteea^ dated 27th November 1848. 

Suddaram, (Plaintiff,) Appellant, 

versus 

Sonuram and others, (Defendants,) Respondents. 

Suit instituted 27th November 1848, for possession of 1 kanec 
talooka land, reversal of the summary order of the deputy collector, 
wasilaut, and interest, 93 rupees. 

The plaintiff stated that he had purchased a talook consisting of 
0 kanees of land, of Pelaram, under talook Sapooram, turuf 
Noorclmmna, zemindaree of Fuzl Ali, for 25 rupees, on the 5th 
Kartikh 1208; that 1 kanee of the above beetur land was held 
by tlie defendant, who gave a kubooleut, and paid rent 4 rupees in 
1208, but refused further payment; plaintiff then distrained, but 
the property was released by the deputy collector. 

Sonaram IMundul defendant denied he had given a kubooleut 
or paid rent to plaintiff, lie held 14 gundahs under Muhoshree, to 
wdiom he j^aid rent, and when she had sold the property to tlaffer 
Ali, in 1209, paid to him 3 rupees annually. The kubooleut is a 
forgery. • 

Fuzl Ali zemindar stated that Muheshree, widow of Pelaram, 
had sold the land to Jaffer Ali, in 1209. 

Jaffer Ali defendant denied that Pelaram had sold the land to 
plaintifh Pelaram went on a j>ilgritnage, previous to whicli he sold 
the land to liis wife Muheshree, on 15th Assin 1207. Pelaram died 
in 1209, when the widow, to pay his debts, sold the land to him 
(defendant.) Plaintiff^s relations washed to purchase: hence this suit 

Muheshree corroborated the statement of Jaffer Ali. 

Ram Kishub and Ramjyc also replied to the same purport. 

The moonsiff dismissed the suit, observing that both parties had 
kubalas, but that the defendant Jaffer Ali w^as admitted as pur- 
cliaser by the seller, by the zemindar, and by the ryuts; that he 
also paid the rent to the zemindar; that the kubooleut is wrong, 
the land being described as in turuf Seeah Ali, while it is in 
Noorchumna; and that plaintiff has not proved possession of the 
other 5 kanees. 


8 
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The plaintiff appealed, stating that Pelaram was not in the village 
on tJie 15th Assin 1207; on that day lie was at Puddooa, where 
he signed a tumusookh; that defendants’ kubalah is signed by 
witnesses living at a distance, and connected with them; that the 
sale of the land by a widow was illegal by the shasters; and that 
plaintiff has possession of the whole talook excepting this 1 kanec. 

Judgment. 

Both parties have given evidence to the kubalah held by them 
being genuine, and the question is the credibility of the evidence. 
The moonsifFs order does not seem to need amendment on this 
point. The plaintiff certainly never obtained possession under his 
deed of sale, as appears further from a suit under Act IV. 1840, 
instituted before the magistrate. It is distinctly stated in the 
defence that the land was sold to discharge the debt of the husban<l, 
consequently it was legal, even if not previously given to the wife- 
No proof has been oflered of Pelaram having been at Puddooa on 
the day the hibbanamah was signed, and if there were, it would 
still be doubtful whether the tumusookh or the hibbanamah were 
forged; neither has plaintiff accounted for the manner on which tliis 
tumusookh tame to his knowledge, nor does it appear that both 
documents might not have been signed on the same day. The 
witnesses to the deed do not live at such a distance as to allow 
of their evidence being questioned on this ground alone, they 
reside near the widow Muheshree, and are persons such as 
would be probably called on to subscribe such documents as a deed 
of sale. 

No sufficient grounds for questioning the moonsiff’s decision 
having been adduced, I dismiss the appeal. Plaintiff to i)ay all 
costs. 


The 2Cth November 1850. 

No. 275 of 1850. 

Regular Appeal from the decision of Moulvee Hadee Ali^ Moonsiff of 

Runguneah^ dated 2^rd April 1850. 

Sonaram and Raiukisto, (Defendants,) Appellants, 

versus 

Ramdass Saha, (Plaintiff), Respondent. 

Suit instituted 30th August 1849, for recovery of 64 rupees, 
value of 100 arees of mustard seed, according to agreement, dated 
4th Aughun 1207. 

• The nlaintiff stated that the above two defendants and Bindahun 
engaged to deliver the above mustard seed, for which lie advanced 
25 rupees. They failed to fulfil their engagement Bindahun 
died leaving heirs, Munglee and Chundeecliuni. 
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Sonararn and Kistoram defendants replied that Munglee was 
related to plaintiff, and would probably admit the demand, but that 
it was not a just one. The defendants had borrowed, in Aughun 
1207, 25 rupees of plaintiff, and, to conceal the fact that more than 
one per cent interest per mensem was to be paid, had engaged to 
deliver mustard seed. The 25 rupees with interest was repaid 
before witnesses to plaintiff, who stated that he had not bathed, 
and could not open his chest to return the bond, and when 
reminded said he had destroyed it Plaintiff had moreover admit- 
ted before witnesses that the defendants’ debt to him had been 
discharged. This suit is brought in consequence of a quarrel 
between Sonararn and plaintiflF. 

Munglee denied all knowledge of the bond, or that she had 
inherited property of Bindabun. 

The moonsiff decreed for the plaintiff, on the ground that the 
defendants’ witnesses were not worthy of creSit. That the possession 
of the bond by plaintiff was not sufficiently accounted for, and tliat 
more proof was requisite on behalf of defendants, before tlie bond 
could be disallowed. That plaintiff and defendants, living in the 
same " boctur,” might have easily agreed about giving up the bond. 
I’liat Munglee had not been shown to have inherited property of 
Bindabun. The moonsiff considered the value of the mustard seed 
to be rupees 44-14, and decreed that sum or the goods. 

The defendants appealed, repeating their defence and complaining 
that the moonsiff took the deposition of plaintiff. 

Judgment. 

The plaintiff has proved the bond and debt for 25 rupees, and 
the defendants the repayment of the money. The only question is 
wliose witnesses are to be believed. The names of three witnesses 
are on the tumusookh: of these two state that plaintiff admit¬ 
ted before them that tlie money had been repaid. The evidence of 
those persons is open to suspicion; one Roopram at first stated he 
had no connection witli plaintiff, but on being summoned a second 
time, admitted a bond to be his, and asserted that he had sent 
money to repay it The other, Ramshurn, had been a partner of 
plaintiff^ but had quarreled with him. There are witnesses to 
repayment of money by defendants, but the possession of the bond 
by plaintiff is by no means satisfactorily accounted for, even if he 
made the excuse of not having bathed, it could have availed liim 
but for a very short time, and it is higlily improbable that defen¬ 
dants would not have required a written receipt if the bond were 
not surrendered. It is possible that the bond was for money lent 
on interest, and the delivery of sursoon stipulated for, to conceal 
the fact that usurious interest had been paid. The practice is usual 
in the district, but there is no proof that such was the case- 

The moonsiff does not seem to have decided tlie case on the 
deposition of the plaintiff, but merely taken his evidence as corro- 
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boratlve, winch he was entitled to do. The question must he decided 
by probabilities; and these being in favor of the plaintiff, I dismiss 
the appeal. 


The 27th November 1850. 

No. 276 of 1850. 

Regular Appeal from the decision of Moulvee Syud Ahmed, Acting 
Moonsiff of SatJeaneah, dated 8/A April 1850. 

Rainjeebun Dass, (Appellant,) Defendant, 

versus 

Rammonee Podar, (Plaintiff^) 
and Shcainclmru iind others, (Defendants,) Respondents. 

Suit instituted 26th December 1848, to cancel a kuboolout 
illegally taken 4 annas, and for recovery of 1 rupee collected of 
plaintift^ rupee 1-4, 

The plaintiff stated that he held 10 gundahs of land bcetur 
boodbash, in' mouza Kunclmndra, under Sheamchurn and other 
defendants, for which he paid 1 rupee per annum to them, but 
that he held no land whatever under Rainjeebun, the purchaser 
of talook Kuddumbn, in turuf Kistokishorc Kanoongo ; that in 
Chyte 1206, Hanijeehun by force compelled plaintiff to sign a 
kubooleut for the beetur land, and in 1210 forced him to pay one 
rupee, being rent for four years at 4 annas per annum. 

Rainjeebun defendant replied that the kubooleut was voluntarily 
given. The land is part of a talook purchased by him in Kartikh 
1205. It consisted of 10 kanecs altogether. 

Sheamchurn, Musst. Kuddumbn, and other defendants, said 
that the land in dispute is not part of tlie talook, but is dagh 
No. 5782, lakhiraj, burmoottur bchalcc. 

The moonsiff considered that the plaintiff had made out his case, 
while defendant had offered no proof whatever, and decreed 
accordingly. 

The defendant Ramjeebun appealed, stating the case had been 
proved by a fysulla, and the survey chitta. 

Judgment. 

The plaintiff has proved that the kubooleut was not wdllingly 
given, and the defendant (appellant) claims tlie land as his pur¬ 
chased talook. The chitta of the survey shows that it is not so, 
but a separate tenure. The fysulla alluded to in the appeal has 
not been filed. If the land forms part of his purchase, why has 
not the appellant exhibited the deed of sale, either in this or the 
moonsitt’s court? The appeal is dismissed. 
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The 27th November 1860. 

No. 277 of 1850. 

Regular appeal from the decision of Moulvee Sgud Jhmedy Acting 
Moonsiff of Satkaneah^ dated ^th April 1850. 

Musst. Dalla Beebee, (Plaintiff,) Appellant, 

versus 

Moteeoollah, (Defendant,) Respondent. 

Suit instituted 30th December 1848,*to separate k. 3 g. 9 c. 3, 
from the jummabundee of the defendant, and settle the same 
witli plaintiffs at 12 rupees per droon, and register plaintiffs’ names 
as proprietors, 14-1-6. 

The plaintiffs stated that they inherited through Wazooddeen 
the above land, being dags 7518, 1331, 1332, and 1140, in mouza 
Zuldee, whicli had been settled as noabad, tvith tlie defendant, on 
the 25th May 1847; that the land formed part of that which 
had formerly been decreed to them, plaintiffs, by the principal 
sudder ameen. 

The defendant replied that the land was formerly in possession 
of Sliooa Bccbec, but measured to him, defendant. That Shooa 
Beebee objected, but tlic land was given him by the deputy collec¬ 
tor, and settled as noabad. That the land forms no part of that 
decreed to plaintiff’s, which land was held by Munno, a ryut. 

The moonsiff’ observed that the suit had been pending upwards 
of a year, and plaintiff s had not filed the decree of the principal 
sudder amcen on which they rest their case. He considered that 
the (jovernment survey should not be set aside on the mere verbal 
evidence of two witnesses. Tlie deputy collector having been of 
opinion that tlio defendant had a right to the settlement, the land 
being the property of Government, he dismissed the suit. 

One plaintiff’ appealed, repeating lier assertions, and stating that 
the decree of the princij)al sudder amecn had been filed in another 
suit; moreover, the vakeel had not filed some kubooleuts sent to 
him. 

Judgment. 

The chitta is dated 26th January 1837, when the land was 
surveyed as noabad, held by Moteeoollah. The plaintiffs applied to 
the deputy collector, who, on the 30th April 1839, disallowed their 
claim, as the decree of court referred to by them applied to talook 
Sadey Manoollah, of which they had already possession. After the 
lapse of nearly ten years this suit is brouglit The plaintiff’s were 
called on for their proofs on 14th May and 31st July 1849, and 
neglected to exhibit any documents, when tlie moonsiff^ considering 
the proof insufficient, dismissed the case. In appeal, the plaintiff 
states that this decree was filed in another case. This may be, but 
why >va3 it not stated before, or why was not the date of the decree 
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given ? It is on this decree which plaintiffs are so unwilling to 
exhibit, that their case rests. I consider the evidence quite 
insufficient to authorise interference with the survey, after the 
lapse of so many years, and therefore confirm the moonsiff’s order, 
and dismiss the appeal. 

The 28th November 1850. 

No. 278 of 1850. 

Regular Appeal from the decision of Mouhee Hadee Alliy Moonsiff 

of Runguneahi dated 26/A April 1850. 

Kaleecliurn Dewan, (Defendant,) Appellant, 

versus 

Debec Churn Mahajun, (Plaintiff,) Respondent. 

Suit instituted IGtlrNovember 1849, for recovery of rupees 139, 
annas 2, value of 42 logs of toon timber. 

The plaintiff stated that, on the 5th Maugh 1207, he agreed with 
the defendant to take 87 logs of toon wood, each 5 haths long and 
4 broad, for which he advanced 174 rupees; that 26 logs of larger 
dimensions were delivered, and it was agreed that these should 
be taken as 45, but that the remaining 42 had been withheld. 

The defendant replied that he had delivered the whole 87 logs, 
but tliat under frivolous pretences the plaintiff withheld the written 
agreement which should have been given up. 

The moonsiff observed that the agreement had been proved, and 
though defendant liad given eight witnesses to the delivery of the 
timber, one of these was a discharged servant of the plaintiff, and 
four did not speak to the fact, and that there was great difference in 
their statements. He decreed the case for rupees 137, annas 8. 

The defendant appealed, asserting that he had fulfilled his 
contract, that plaintiff had falsely sworn to a separate account 
being kept, and that the moonsiff had given full costs though he 
had decreed a part of the amount only. 

Judgment. 

The agreement has been fully proved, and, if fulfilled, the 
tumusookh should have been delivered up. It is not credible that, 
in this district, where cases arc brought forward by all classes, 
with or without foundation, the defendant would have allowed 
plaintiff' to retain the written agreement, without a receipt in full; 
and the witnesses for the defence differ to such a degree in their 
statements, that they can in no way be relied on. The moonsiff' 
took the plaintiff’s evidence: he sj>oke to a separate account 
between him and the defendant. Of this I do not see how 
defendant can reasonably complain. The appeal must be dismiss¬ 
ed, but the costs will be reduced in proportion to the amount 
awarded. 
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The 28th November 1850. 

No. 279 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Futtah, M.oonsiff 

of Deeang^ dated \Gth April 1850. 

Monoo Gomashta, (Defendant,) Appellant, 

versus 

Mahomed Monoo and Akbur, (Plaintiffs,) Respondents. 

Suit instituted 7th April 1849, for possession of 10 ks. 5 gs, 
of land, with goonjaesh, and annulment of settlement fraudulently 
made by defendant, 146-5. 

The plaintiffs stated that they inherited the above land of their 
father, Mudhoo, who had purchased it of Mahomed Barish. It was 
then lakhiraj, but was resumed by Government after survey, when 
they (plaintiffs) were recorded as proprietors. Being however absent 
on a journey, at the time of the settlement, they were fraudulently 
personated by Monoo, son ofPetan, the defendant, who thus obtain¬ 
ed possession and has collected the rents since 1203. The survey 
shows the land to be dagh No. 77, k. 9-6-3. 

The defendant replied that the land was his hereditary property; 
that he has been, with his nephew Akbur, more than twelve years 
in possession; and that the land is not w orth 2 but only 1 rupee 
or 1-2 per kanee. 

The moonsiff observed that plaintiffs had exhibited a decree of 
court, which proved their right, and defendant had not shown that 
he had possession previous to the survey; that the suit was for 
the settlement, not for alteration of the chitta, and that tw'elve years 
had not elapsed since that date. The moonsiff considered tliat 
defendant had personated the proprietor, and had associated with 
himself Akbur, of whom there is no trace whatever, to make the 
names agree, and decreed for plaintiff accordingly. 

The defendant appealed, asserting that the decree filed by 
plaintiffs referred to other land; that they should have sued for 
correction of the chittas; and that the moonsiff had only allowed 
28 rupees, paid to tlie collector for revenue by defendant, instead 
of 49-15-2. 

Judgment. 

The plaintiffs liad exliiblted a decree of court, dated 26th July 
1809, and have identified the land as that of their father, Mudhoo, 
held under that decree. The defendant can only meet this by 
proving the settlement and present possession. The land was mea¬ 
sured as the property of Monoo and Akbur, without specifying 
the name of the father. There seems no necessity to sue for the 
correction of the chitta; and of Akbur, the alleged nephew of the 
defendant, there is no trace w^hatever. He neither appeared at the 
settlement nor since. Previous to 1203 the land lay waste. If 
any one had possession, it was the registered proprietor, shown to 
be the plaintiffs. The decree of the moonsiff* must be confirmed, 
and appeal dismissed, excepting so far as relates to payments made 
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on account of revenue to tho collector, for which defendant will 
receive credit, in the execution of tlie decree, to the amount he may 
prove he has actually paid. 

The 29th November 1850. 

No. 282 of 1850. 

Regular Appeal from the decision of Mouhee S^ed Ahmed, Acting 
Moonsiff of Satkaneah, dated 20M April 1850. 

Uossein AHi, (Plaintift^) Appellant, 

versus 

Maliomed Alii, Abdool Russuk, and others, (Defendants,) 

Respondents. 

Suit instituted 24tli March 1849, for recovery of 15 rupees, 
value of two oxen distrained, and cancellation of the sale, 13-11; 
total 28-11. 

The plaintiff stated vliat ho had purchased the above oxen of 
Tota Manjec, and had let them on hire in 1210 to Mahomed Alii, on 
condition that they should be returned in Bhadoon of that year, and 
the balance of hire, rupees 2-8, paid; that Abdool Russuk distrain¬ 
ed the cattle wdiilc in Mahomed Allies possession, and caused them 
to be sold for rupees 13-11. 

Tota Manjee defendant corroborated plaintiffs statement. 

Mahomed Alii denied that the oxen were ])laintiff’s property. 
They had been placed under his charge by Tota Manjee, and 
distrained by Abdool Russuk for a debt due by the owner. 

Abdool Russuk defendant said he has caused the property to be 
attached as that of Tota Manjec. 

The moonsiff observed that plaintiff had not proved possession of 
the cattle nor of having let them on hire to Mahomed Alii, who denies 
he took tliem of plaintiftl Plaintiff* did not object to tlie sale of the 
oxen at the execution of the decree held by Abdool Russuk. lie 
dismissed the suit. 

The plaintiff' appealed, repeating his assertions and stating that 
he did not know of the cattle having been attaclied, 

JCTDGMENT. 

I concur with the moonsiff* that plaintiff has not given sufficient 
proof of possession of the cattle. Ills witnesses state that he 
purchased them of Tota Manjee, but did not take delivery, and 
afterwards let them on hire to Mahomed Alii. It is not credible 
that plaintiff was not aware of the attachment of the oxen. Accord¬ 
ing to his own statement, they should have been returned to him 
wltli the balance of hire duo, in Bhadoon 1210. They were attach¬ 
ed in Sawun and sold in Phalgoon 1210: consequently plaintiff suffer¬ 
ed six months to elapse, without making enquiry after his cattle 
or the hire due for them. This is tho less probable as plaintiff* and 
Mahomed Alii live at a distance of three or four miles only one 
from the other. 

The appeal must be dismissed. 



ZILLAII DINAGEPORE. 


Present: J. GRANT, Esq., Judge. 


The 28th November 1850. 

No. 187 of 1849. 

Appeal from the decision of Manikchnnder Shome, Additional Moonsiff 
of Hajarampore^ ^c., dated 30^A December 1848. 

Boodmun, (Defendant,) Appellant, 

versus 

Rahimbuksli Sirdar, (Plaintiff,) Respondent 

Cr.AiM rupees 16, rent due from 1246 to 1252. The case was 
decreed The plaintiff makes the jumma Sicca rupees 5J, 

and the payments Company’s rupees 32-2. The defendant asserts 
that Ills payments amounted to Company’s rupees 35, for which he 
lias receipts, and 2 rupees besides; that he acknowledged the notice 
served on him, and Avas prevented by sickness from attending before 
the case Avas decided. The case Avas instituted immediately before 
the Dusserah, the notice served betAveen it and the Mohurrum, and 
the case decided very shortly after the courts opened. Under the 
circumstances I think the defendant ought to have an opportunity 
of i>roving his asserted payments, and therefore remand the case 
for revision. 


The 29tii November 1850. 

No. 117 of 1849. 

Appeal from the decision of Basserooddeen Mahomed^ Moonsiff of 

Fuieeram, dated \4ih March 1849. 

Pran Nath Somodar, (Plaintiff;,) Appellant, 

versus 

Chytun Ilarec, (Defendant,) Respondent. 

Claim impees 19-0-10, due on an instalment bond for rupees 
22, dated the 4th Sawun 1250. Another defendant, Juggissnr, 
idcadcd payment of rupees 10, in excess of what the plaintiff 
acknowledged, but ileclincd to produce witnesses, being willing to 
abide by the plaintiff’s Avord. Chytun denied the authenticity of 

9 
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the document; declared that he never had money dealings witli 
the plaintiff; that his banker was Diilloo, wlio detained him for 
three days to square accounts, and ultimately made him give an 
ikrar for rupees 13, the balance, on the said 4tli of Sawun, at liis 
house some twenty-five miles distant from the plaintiirs, Tiie 
plaintiff urged tliat Cliytun was in Dulloo’s service and in league 
with him to defraud. 

The moonsitt* decreed the case against Juggissur alone. The 
evidence to the purchase pf the stamp and the giving an ikrar to 
Dulloo on the 4tli Sawun, is clear and satisfactory, while the 
evidence of the plaintiffs Avitnesses is contradictory. 

I see no reason for interfering with the nioonslff’s decision, and 
thcrefoi’e dismiss the appeal, with costs. 


Th^ 29th NovKMnER 1850. 

No. 6 of 1849. 

jippeal from the decision of Hamnarain Hal^ Moonsiff of Piitceram, 

dated 23rd December J848. 

• jMooktakessy, (Defendant,) Appellant, 

versus 

Kabil Mundul, (Plaintiff,) Respondent. 

Claim rupees 57-7, rent due from 1250 to 1253, for 17 beegalis, 
at a juimna of rupees 13-12. The defendant states tliat the land 
turned out to be only 14 beegabs; that the plaintiff agreed to make 
up the difference or decrease the i*ent; that she paid the full rent 
for 1249, (allowed by the plaintiff,) and also for the following years, 
as per receipt in full, also for the next year 1253, but without a 
receipt, as plaintiff said the quantity of land must first be settled ; 
that she holds a decree against the plaintiff, wliich she was about 
executing when be instituted this suit; that plaiiitiif and his son- 
in-law again borrowed 10 rupees of her in 1254, and tliat lie is 
poor and not likely to have allowed rent to remain unjiaid for so 
many years. The plaintiff allows that he borrowed rujices 44 from 
the defendant in 1249, for which she got an exparte decree; that 
he gave her a receipt in full for the rent of 1249, in lieu of interest, 
and that he was surety for the 10 rupees borrowed by liis son-in- 
law in 1254. The moonsiff decreed the case, on the grounds that 
the asserted writer of the acquittance for three years’ rent denied it, 
and that the acquittance was written in 1250, for the i‘ent 
of that year and the two following, while the defendant’s wit¬ 
nesses said it was given in 1252, as stated in the answer. 
The acquittance is for the rent of 1250, 1251, and 1252, and 
given in the month of Assar, but the year is not mentioned. 
Jt corresponds in style and handwriting with the one for 1249, 
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■which the plaintiff allows to he correct, and I see no reason to look 
upon it aS a forgery. On the other hand, I tliink it liighly inipro- 
hahle tliat the plaintiff should Jiave allowed four years’ rent to stand 
over, and the defendant to obtain an exparte decree against him for 
something about tlie sanio amount, and again with liis son-in-law 
borrow money of the defendant. It is clear that though the defen¬ 
dant lield tile jdaintifi’s bond for rupees 44, she paid him his rent 
for 1249, and 1 see no reason for supposing that she did not pay for 
tlic subseqnent years. On the above grounds I reverse the moon- 
sifi's decision, and decree tlie appeal, with costs. 
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Present: W. LUKE, Esq., Judge. 


The 25Tn November 1850. 

No. 200. 

ylppeal ft’om a decisio 7 i of the Moonaiff of Midnapo7*e^ Ta^'itJcchunder 

Ghose, dated ‘llth Jime 1850. 

Suroop Moliun Gliosc, (PlaintlfF,^ Appellant, 

versus 

Govindram Cehra, (Defendant,) Respondent 

This is an action for the recovery of a bond debt, laid at Com¬ 
pany’s rii])e(*s 293-8-5, bearing date the 15th Jyte 1249, to be 
redeemed in Assar 1250 Uinlee. 

Defendant denies in toto^ and pleads that he is at issue witli 
the plaintiff regarding the settlement of some money transactions 
that occurred between them; the plaintiff having given his 
advice and pecuniary aid in carrying on a suit in which defendant 
was engaged witli a neighbouring talookdar. 

The inoonsift’ discredits the bond, lie observes that the ink 
with which it is engrossed is evidently quite fresli, tlioiigh the 
stampt paper is of eight or nine years’ standing; that the attesting 
witnesses do not reside in the same village with eitlicr tlie 
jdaintift' or the defendant, and de])ose to minute circumstances 
that occurred upwards of eight ^ears ago in reference to the 
bond in dispute, when, at the sa*iio time, they cannot speak with 
any certainty as to the date of the most recent occurrence in 
which they themselves were personally concenu'd, and that conse¬ 
quently their word cannot be received with any degree of credi¬ 
bility, and dismisses the claim accordingly. 

In appeal, tlie plaintiff takes exception to the reasoning of the 
lower court as inconclusive and unsupported by the facts elicited 
in the case- The deed from its appearance has undoubtedly been 
recently engrossed, the ink is fresh, and the writing is so arranged 
as to carefully avoid the creases of the paper, which from time 
have become so deeply impressed and worn as to render it impossible 
to Avrite over them without the ink soaking through. The evidence 
of the Avitnesses is beyond probability, and consequently not to bo 
believed. I therefore see no grounds for interfering with the 
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decision of the lower court, wliicli is liercby affirmed without 
serving a notice on the respondent. 


Tue 26th November 1850. 

No. 86. 

Appeal from a decision of the Moonsif of Pertalpore^ Golam Sobhany 

dated \dth February 1850. 

Musst. Alladce Dey and SiKJemiittee Dey, (Defendants,) Appellants, 

versus 

Kis'llcn Persliad Goocliat, (Plaintiff,) Respondent 

This is an action for a bond debt,bond bearing date the 1st Chyte 
1253 Umleo. 

The defendants deny the claim in and plead that tlic husband 
of Alladee lent the plaintilF money in 1251 Umlee, for which tlie 
latter gave a promissory note, whicli has not been redeemed to the 
present time; tliat the plaintiff has taken the present course to pre- 
A^ent IVIiulhoosoodun’s widow (Alladee) adopting measures to recover. 

The defendants further plead that they arc landholders with a 
command of money, and it is consequently improbable they or the 
deceased (Mudhoosoodiin) would Inave borrowed money of tlie plain¬ 
tiff, who is a mere cultivator andVAtiV tenant. 

The moonsiff decrees for plaintiff. Tliat officer pronounces tlic 
defendants’ promissory note, filed in support of their plea, fictitious, 
but without any enquiry whatever, thus recording a judgment, un¬ 
supported by evidence, calculated to prejudice tlie rights of defen¬ 
dants should tliey think proper to sue on the said promissory note. 
He further j)ronounccs the plaintitt’s bond valid, on tlie testimony of 
tlu’ce Avitnesses, Avliom he considers trustworthy. The defendants 
proA^ed to the lower court that tlie witness, I\rudlioo, was in the habit 
of appearing as a AAutness in the courts, by filing co])ies of the pro¬ 
ceedings, in which, in four distinct instances, he hud given evidence : 
notwitlistanding, the moonsiff records in his decree, tliat Mudhoo’s 
statement on oath, that lie had only been cited as a witness on two 
previous occasions, must he received as frustwortli}^, and liis Avord in 
reference to the bond in dispute entitled to credit. Again, the witness 
Bechoo Dutt denies that he has any knowledge of tlic Oorya language, 
and declares that he put his signature to the bond in Bengalee. 
The engrosser of the bond, PdudJioo, aforesaid, swears thatBeclioo 
knows Oorya and affixed his signature to the bond in tliat language. 
Between such conflicting statements, which of the two witnesses is to 
be deemed trustworthy ? Upon such evidence, however, tlie moonsiff 
considers the claim clearly proved, and rejects as unwortliy of 
notice all the circumstances brought before him in the course of 
investigation by tiie defendants, which could not fail to excite in 
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any but a prejudiced mind the strongest doubt of the truth of plain¬ 
tiff’s fhiiin. Tlie appeal is decreed, with all costs, and the decision 
of the lower court reversed. The numerous allegations preferred 
in ai)peal against the uioonsiff, will form the subject of a separate 
inquiry. 


The 26tii November 1850. 

No. 192. 

Appeal from a decision of the Moonsiff of Midnapore^ Taruk Chunder 

GhosCy dated \lth June^ 1850. 

Bikram Jana and Goluk Jana, (Defendants,) Appellants, 

versus 

Bindabun Chand and others, (Plaintiffs,) Respondents. 

Tins is an action for value of a tree cut>down and carried away 
by the defendants, laid at Company’s rupees 11. 

The plaintiffs are durputnee lease-holders of inouza Juggurnath- 
porc, and the defendants are their tenants. Ontlie 27th Aughun 
1257 Uinlee, tlie latter destroyed a tree which was not within their 
joto, and appro]matcd it to tlicir own use. The defendants plead 
justification, inasmuch as the tree in dispute is within their jote, and 
that the right over all that lies within that jote is vested in them 
by the terms of their lease. 

Tlie moonsiff observes that the defendants admit havinnr cut 
down and appropriated the tree, but give no evidence in support of 
tlieir plea of justification, and accordingly gives a verdict for 
plaintifl’s. 

In appeal, notliing is urged to lead this court to interfere with the 
decision of the inoousift', which is hereby affirmed, without serving a 
notice on the respondents. 

Tub 28th November 1850. 

No. 88. 

Appeal from a decision of the Principal Sudder Ameem, A, Davidson^ 

Esq.y dated \hth February 1850. 

Joynarain Bhooj^a, (Plaintiff,) Appellant, 

versus 

Soondernarain Bhooya and others, (Defendants,) Respondents. 

Tins is an action for possession of bs. 231, c. 2, c. 15, of 
land, with mesne profits, laid at Company’s rupees 979-2. 

Tlic plaint sets forth that tlie land aforesaid is part and parcel 
of mouza Ilooldeh; that by the proceedings of a measuring ameen 
and surveying officer carried on in furtherance of a decision, passed 
by the deputy collector on the 26th February 1842, the said lands 
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were measured as forming part of tlie contiguous mouza Satrapore, 
and plaintiff was thereby dispossessed. 

The defendant Soonderiiarain avers that the lands in dispute arc 
part of Satraporc, andliave always been in liis possession. 

The principal sudder ameen is of opinion that the plaintiff fails to 
prove by the evidence he adduces, documentary and oral, that the 
disputed lands belonged to mouza Hooldoh, and that he had exclu¬ 
sive possession of them as proprietor of that mouza, and dismisses 
the claim accordingly. 

The iiujuiry in this case’appears defective. The plaint alleges 
that dispossession was consequent on the proceedings of a 
measuring and surveying ameen, deputed by the deputy collec¬ 
tor in conformity with a decision passed by tliat officer on the 
26tli February 1842. The measurement papers and other documents 
showing the result of the ameen’s proceedings, by which plaintiff 
asserts he was ousted, have never been called for by the lower court. 
Tlie px’oof of dispossession rests almost exclusively on these docu¬ 
ments, and they are consequently most important to test the value 
of plaintitt”s allegation and consequently to the issue of the case. 
The appeal is therefore admitted, and the suit remanded to the 
sudder ameen, Avithin whose jurisdiction it lies, AA'ith a view to lus 
calling on tlie plaintiff’ to supjily tlie omission above noted and 
then to dispose of the case on its merits. The institution fee to be 
refunded. 



ZILLAU MYMENSING. 

PuESENT : U. E. CUNLIFFE, Esci.^ Judge. 


The 28tii Novemher 1860. 

No. 8 of 1850. 

Apiieal from ike (le.chton of J, IVestoHy Additional Principal Sudder 
Ameen of Zillah Mymenshiffj dated the 2"lnd January 18j0. 

Sheik Taz Malioinod, Sheik Fcyzollali, Slicik Wuzecr Mahomed, 
luul Sheik Azuiutoollah, (Plaiiititis») Appellants, 

verme 


Kalcekishwur 


Acharj and Esankishwui' Acdiarj, (Defendants,) 
llespondents. 


Appf.i.uaxts state, they obtained a mceras pottali gf 40 pooras 
at a ninkururcc jnnima of 50 rupees from the respondent’s father, 
and having paid 25 rupees rent on the 15th Plialgooii 1247, and 
o50 rupees on the 10th Assiii 1255, and not been furnished with 
dakhlllas, tlic}' sue for damages under Section 63, Regulation VIII. 
1793, alleging that res])ondents sent for one of tliem, Feyzolhih, 
and ilenianded the rent due, which he agreed to pay upon their 
granting a dakhilla for the 25 rupees paid in 1247, and remitting 
the interest due on the balance, this being agreed to, ho paid 350 
riij>(*es, but on frivolous grounds tliey withheld tlie dakliillas. 

Respondeuts rei)lied that the a])pellants, having agreed to pay 
1000 rupees for a eliuek of 40 jjooras, got a niokururee pottah 
from tlieir lather, and that they agreed to add tlieir concurrence on 
the ]>ayiiient of tlio remaining 600 rupees, whicli being unable to 
do, tliey g:n'e a dusthurdaree of tlic pottali, on tlie 12t]i Sawun 1245, 
and took hack their 400 rupees, and took a farm of the village 
at 100 rupees, exclusive of the chuck at rupees 175, 9 annas, 
2 guiulahs, at the village rates, and not having paid, and being 
about to he sued, they have brought this suit in anticipation; that 
a complaint was made against them in the foujdarec; that tlie kuhoo- 
leiit had been taken by force, and by order of the sessions judge 
tliev wore referred to a civil suit. 


Appellants denied liaving agr(*ed to pay 1000 rupees, and pointed 
out tliat possession would not have been given if the whole sum 
agreed ujion had not been jiaid. 

The additional pi'incipal sudder ameen dismissed the claim on 
throe grounds—First, that the period allowed for suing for damages 
was restricted by Section 7, Regulation 11. 1805, to one year. 
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and tliereforc the claim for damnges for the rent paid in 1247 is 
barred. Secondly, that the appellants^ five witnesses, residents of 
five different villages, three of them chance ones, are not worthy of 
credit. They contradict the plaint which states that tlu^ arrange¬ 
ment to pay 350 rupees, &c., took ])lace in Bhadoon, while they say 
it took place in Assin, when the money was paid. Thirdly, that, 
as the amount of their jumma Avas disputed, and a complaint liad 
been made in the foujdarcc of forcibly taking a kuboolout, it is 
incredible that tlio appellant would liave paid several years’ rent 
Avithout receipt of dakliillas. 

In appeal, it was urged that the dust-burdarcc, or ikrar, Avas a 
forgery, anfl respondents’ witnesses unworthy of credit, as proved by 
decrees filed, and that they hold dakliillas of 1245 and 1246 ; that 
the Begulation (piuted is iiTelevant, as they sue under another 
ilegulation. 

TJie points for decision are: Were the sums alleged paid, and if 
so, is any part of the claim barred by lapse of time? I full}^ concur 
ill the decision of the additional principal sudder aincen, inconsider- 
ing the appellants’Avitnesses uiiAA’orthy of credit, for, iiiuler tlic cir¬ 
cumstances of the case, it is incredible tliat the ajipellants should 
have paid the 350 rnpccs, without instant receipt of the dakliillas. 
'rile appeal is dismissed, Avith costs. 

The 30tii November 1850. 

No. 6 of 1849. 

Appeal from the deciftion of Pundit Xurhurree Sei^omnnee, Prinripal 

tiudder Ameen of Zillah Mymensing^ dated the 1a/ I'ehniartj IS-i!). 

Sreekauut Sein Chowdliry, (Plaintilf,) Appellant, 

verms 

Kishemnohun Neogee, (Defendant Avitli otliovs.) Rcsjiondent. 

Appellant sued to resume an iiiA'alid lakliiraj tenure, Iield by 
respondent inparah Koinarjanee, kisinut Fazil hatce, consisting of 1 
khada, 3 pakees, 1 g., 3 c. busut baree, and 1 khada, 8 p,, 6 g. zerat, 
in appellant’s zemindarec. llcspondeiit replied that his grandfather, 
Baneisser Neogee, had obtained 2 grants for the land from tlie fornior 
proprietor, Shanewaz Khan, viz., one sunnud of the 1st Jvte 11G9, 
ibr 2 pakecs, 15 gs., and one of the lOth Assar 1171, betee 
1 p,, 10 g. and zerat 2 kliadas, making a total of 2 k., 4 p., 5 g. 
measured by ShahncAvaz’s nul of 16 hats and 16 fingers, and that 
tlie taidad and copies of the sunnud had been filed in the cullectorate. 
Appellant rej)lied that the suimuds and taidad do not agree. In 
the 1st sunnud, the amount of land is not stated, and tliis inouzu 
not mentioned in the sunnud of tlie 19th Assar 1171, and in neither 
of them is the Avord lakliiraj used ; that the sunnuds nor the date 
of filing them is signed by any autliority, nor is it recorded on this 
nuksha as upon others found in 1222 Avhen it Avas found; that the 
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nul is, and always lias been, 14 hats, 14 fingers. Reference having 
been made to the collector under Regulation II. 1819, he reported 
that lukliiraj, as statetl by respondent, was registered by a taidad of 
1202 and copies of 2 sunnuds. 

TJie principal sadder amecn dismissed the claim, as the land is 
proved by the collector’s report to be lakhiraj before the Dewanny, 
and appellant does not deny respondent’s previous possession, and 
the copies of the 2 sunnuds cannot avail him, for one of them, that 
of tlie 1st Jyte 1169, is for other lapd in that ruouza, viz,, in 
Rainchnnder’s ijara, and the sunnud of the 19th Assar corroborates 
the resiiondent’s claim, for after kt Fa. a portion of it has been 
torn, and the word will have been Fazil hattec, and tlic^appellaiits 
witnesses are not worthy of credit from the manner in which they 
have given evidence and from being his dependents. 

In a])j)eal, it w as urged that respondent liad filed no proofs before 
tlic collector; and tliat in the sunnud of the 19lh Assar tlie name of the 
village below kismuts Bendorea andPatorca is not legible; that in those 
2 kismuts arc detailed 4khadas and 4 barcos, then after the illegible 
name “Rain Kela babut and Rani and Kehi babut baree, these 
2 l)arces and 2klui(las in kismut Pancokhail, 2 barces and 2 khaclas, 
4 barces, 4 khadas,” whereas the correct addition is* 8 barees, 8 
kliadas; and in the luiksha kismut Bendorea and kismut Patorea 


are not entered, tlierefore the nukslia and sunnud do not agree; 
that the sunnud of the 1st Jyte 1169, does not mention the amount 
of land, but merely a kliamar, house, and liallooa, and in both 
sunnuds tlie word enam and not lakhiraj is entered. 

The ])oint for consideration is, is tlie land in question held under a 
valid lakhiraj tenure or is it liable to resumption? Tlie principal suddor 
amecn lias u])held the lakhiraj, on tlio grounds of the copies of the 2 
sunnuds and miksha tiled by the appellant, notwitlistanding there is no 
iiienlion of tlie (juantity of land in the sunnud of the 1st Jyte 1169, 
and he lias himself recorded his opinion that it appertains to otlier 
land not included in the suit. This sunnud I reject as indefinite 
and invalid, tlic quantity of land not being stated. The 2nd sunnud 
of the 19tli Assar 1171, I consider valid, under the provisions of 
Clause 1, Section 2, Regulation XTX. 1793, and the land measured 
by the amecn deputed by tlic principal sudder aincen does not 
exceed tlie quantity granted tliercby. Tlic objections urged against 
this sunnud are: First, tliat the name of the village is not legible. 
From lapse of time parts of the document are wanting, but the letters 
kt. Fa. arc clearly legible; and as in the nuksha the village is 
stated to be Fazil liatee, there can be no reasonable doubt but that 
that was tlie w^ord in the sunnud, wdiich is corroborated by 
respondent's admitted undisputed long possession of alleged lakhiraj 
in that village. Tlie second objection is, that in tlie sunnud there are 
detail(»d—in kismuts Bendorea and Patorea, 4 khadas and 4 barees, 
in a village, name illegible, 2 khadas and 2 barces, and in kismut 
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Present: J. C, BROWN, Esq., Judge. 


The 2Gtu Novemw^r 1850. 

Case No. 72 of 1850. 

Jicyular Appeal from a decision passed hy Jlaboo Gunpa Chm^n Sircar^ 
Moonsiff of llanskhalleCy on the 2\st of March 1850, 

Sonatun Kooroo, (Defondantj) Appellant, 

versus • 

Grccsli Chundiir Biswas, (Plaintiff,) Respondent. 

It appears from the pleadings tliat the parties are botli shop- 
kco])ers at Kishcngunge in this district, and were in tlie liabit of 
liaving transactions, each keeping tlieir own accounts, but liaving 
in some way fallen out, tliey brouglit their claims sc^'iaratoly into 
court, and the moonsilf, after due investigation, decreed this case 
in favor of the complainant. 

The defendant objects to the plaintiff’s claim, and urges that tho 
jilaintiff has brought a false claim with the view” of injuring and 
defeating one that he has against him. He also objects to the 
])lainti(l''s account books as having been irregularly kept and quite 
unworthy of oreilit. To do aw^ay with tho second objection, the 
inoonsill* deputed an aincon to proceed to Kishengunge and to exa¬ 
mine the books of the diflerent traders there, and make enquiries 
of the merchants rcMrdinfr their books, in order to ascertain if tJio 
name of Ivalleejmrshun Biswas was written in their books or if 
oidy the name of his fathei', the plaintiff 

'I’he aineen did not 1>ring hack a satisfactory reply, as lie W”as 
unable to obtain a siglit of all their books. The moonsiff then 
dc‘puted his scrishtadar to make the same investigation dc 7iovo, 
IIii got a sight of almost all the muliajnns’ books, and made enqui¬ 
ries of many persons, at Kishengunge, but without oath, as to 
■whctlicr the plaintiff’s business was carried on in the plaintiff’s 
own name or that of his minor son Kallocpiirshun Bisw'as, 

'J'his second investigation w'as fuller than that made by the ameen, 
and tliemoonsiff bcingsatisfled with his report, decreed the plaintiff’s 
claim, rupees 215, guiidahs 12, cowu-ces 2, in his favor, together 
with interest and costs, 

Tho defendant has appealed in the same grounds that he objected 
to tlio claim in the moonsiff’s court, but I consider them frivolous, 
and not w'orthy of being attended to, as I look on them merely as 
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a subterfuge to avoid paying wlmt he owes according to the 
account books. 

Under these circumstances, T see no reason to interfere with the 
decision passed by tlic moonsiff, so tlievc is no occasion under the 
provisions of Clause 3, Section 16, Regulation V. of 1831, to sum¬ 
mon the respondent. 

Ordered, that tlie appeal be dismissed, and the moonsiff’s decree 
confirmed, and notice is to bo given to the moonsiff of Ilauskhallce 
accordingl3\ • 

The respondent, liaving appeared by vakeel without being sum¬ 
moned, is to pay any expense ho may have incurred in so doing 
liiinself. • 


The 2GTn NovEMUEn 1850. 

Vase No. 73 of 1850. 

Regular Appeal from a decision 2 >ossed hy llahoo Cttnyaclmrn Sircar, 

Moonsiff of Ilauskhallee, on the 2lst of March 1850. 

Sonatun Koorce, and others, (Defendants,) Appellants, 

• versus 

Groesh Chunder Biswas, (Plaintiff’,) Respondent. 

The facts and circumstances and grounds for tlie claim as well 
as those for the defence and ai)]>eal are preciselj^ the same as 
detailed in case No, 72, decided this day, with the exce[)tion of tlic 
amount decreed. The same order is therefore applicable. 

The 27th Novemder 1850. 

Case No. 100 of 1850. 

Ileyular Appeal from a decision passed by Jlahoo Lvkkeenarain Miller, 
Moonsiff stationed at Kaguspookhuria, on the 22nd of June 1850. 

Oomacliurn Mookerjea, (Defendant,) Appellant, 

versus 

Ilurrishchunder Bhuttucharj, (Plaintiff,) Respondent, 

This suit was brought by the plaintiff to recover from tlie 
defendant (appellant) and others the sum of 30 rupees, on account 
of the produce of 15 inangoe trees, valued by liim at 15 rupees and 
of 10 jack fruit trees, valued at 15 rupees more, wliicli he stales in 
his plaint that tlie defendants had forcibly" carried away. 

* The moonsiff’admits that the plaintiff* has not proved his suit, 
but Deepchand (one ot the defendants) having stated in his reply 
that the value of the fruit of tlie whole of the trees was not more 
than 10 rupees, and Faqueer Mahommud, one of the defendant’s 
witnesses, having stated that there were about 100 trees, of which 



ZILLAH NUDDEA. 


101 


the product might be worth 10 rupees, the moonsifF has awarded 2 
rupees 8 annas as the value of the 25 trees for which the plaintiff* 
laid his suit 

lie has not enquired into the plalntiff^s right to the trees, which 
is not admitted by the defendant (appellant,) who states the plaintiff* 
has only 9-16ths in the property of which he claims the wholc- 
Ife has not decided upon any proof given in by the plaintiflF, but 
has disposed of the case as if he had ocen nominated an umpire or 
assessor between them. The invcstigatfcn he lias made and his 
decision arc both very unsatisfactory; and it is tlierefore necessary, 
under tlie provisions of Section 2, Regulation IX. 1831, to 
remand tlie case to his file for further investigation. • 

It is tlierefore ordered, that this suit be remanded to its former 
place on tlie moonsift’s file, and that, with reference to the above 
remarks, he do re-in vestigatc it, and dispose.of it according to law. 

'J'he amount of staiupt paper for tlie appeal is to be refunded to 
the appellant; and any other costs, he may have been subjected to 
in preferring this appeal, are to be awarded as may appear just 
when the suit is finally disposed of. 

The 28th November 1850. 

Case No. 112 of 1850. 

Regular Appeal from a decision passed hg Bahoo Ramcomul Rai Chow- 
dhreCf Moonsiff stationed at Meherporey on the 27th July 1850. 

Rughoonath Singh Rai, (Plaintiff,) Appellant, 

versus 

Jadoo Malloc, (Defendant,) Respondent. 

Tins suit was instituted to recover 25 rupees on a bond, and 
5 rupees 11 annas, interest. 

The moonsiff has dismissed the suit, on the grounds that he 
considered it very irregular to have engrossed the bond on a 
stampt paper, which had been purchased several months previously, 
and also because he deemed tlie evidence of the witnesses, owing 
to certain discrepancies noticed by him, unsatisfactory and open 
to suspicion. In preferring the appeal, the appellant has objected 
to the grounds given by the moonsiff for dismissing his claim; but 
he has not stated any thing which weakens the decision in any 
w^ay. I concur with the moonsiff in tlie view he has taken of the 
bond and the evidence of the subscribing witnesses, and see no 
good or sufficient reason for altering the decree in any way. 
Moreover, I observe that the defendant and all the subscribing 
witnesses are illiterate people, and the bond has not been identified 
and sworn to by any one but Kalleechurn Sircar, who is stated 
to be the writer of it I do not consider his unsupported evidence 

11 
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to be wortliy of cmlit, and it is tlie only deposition of any value 
in the case. Under these circumstances tliere is no occasion under 
the provisions of Clause 3, Section 21, Regulation V. 1831, 
to summon the respondent. 

Ordered, that the appeal is dismissed, with costs, the moonsiffs 
decree is confirmed, and notice of this is to he sent to the 
inoonsiff as provided for by the law above refei'red to. 


The 30tii November 1850. 

Case No. 56 of 1849. 

Ref;ufar appeal from a decision passed hy Bahoo Ramlocliun Ghose 
Rai Ihihadoor^ Vrincipal Sudder Ameen of Ziilah Nuddea^ on the 
2Mh of May 1819. 

Miiddun Mohun Glios^, after the decease of lus father Ramchaiid 

Gliose, (Defendant,) Appellant, 

versus 

Gourmohun Ghose, (Plaintiff,) Respondent. 

This suit was brought by the plaintiff against the present 
appellant’s fathei', Rainchand Ghose, for the realization of 787 
rupees, including principal and interest. 

The defendant denied the claim, and before the proofs on the 
plaintiff’s part were called for he died, and the present appellant 
proved tliat he was the lieir and next of kin, and the case M as 
accordingly decided, after his name was substituted for tliat of 
his father. He had an opportunity of cross-questioning the 
witnesses, and eliciting from them if their evidence was not to be 
depended upon, but he contented himself with asking a few questions, 
the iuis\vei*s to which did not in any vriij invalidate their evidence, 
nor throw any suspicion on the plaintiff’s claim. 

In the grounds for preferring the ajjpcal, he has, in the same 
manner, omitted to bring forward any thing which w'ould leatl 
to a reversal of the principal sudder anmen’s decree, which is 
founded on the unimpeached evidence of credible witnesses. 

1 cannot, on the face of the proceedings, see any thing which can 
tend in any way to alter the decision, nor has any thing been 
advanced by the appellant to cause me to doubt the justice of the 
award, which is against the estate of Kamchunder Ghose deceased. 
There is no occasion therefore, under the provisions of clause 3, 
Section 16, Regulation V. 1831, to summon the respondent. 

Ordered, that the appeal is dismissed, with costs, and the princij)al 
sudder ameen’s decision is confirmed, intimation of which is to be 
given him as provided for in the enactment above referred to. 
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Present: G. C. CHEAP^ Esq., Judge. 


The 29th NovEMBEfR 1850. 

No. 26 of 1849. 

Ajypcal from the decision of Moulvee Ahdool TJllee, Principal Sudder 

Ameen^ dated the I6th of Jtdij 1849. 

Eainkishen Bagchce, (Defendant,) Appellant, 

versus , 

Bhyrulmatli Chowdlirce, (Plaintiff,) Respondent. 

Claim to recover 589 rupees, 8 annas, pies, on account of 
surplus proceeds of a sale on account of a decree in the hands of the 
deputy collector of Puhna, and hy him paid over to Ranikishen 
Ilagchec, the appellant in this case and formerly a defendant. 

The case was instituted Lefore the sudder ameen of Bogra, 
on the 3lstof March 1818, corresponding with the 19th Chyte 
1254 B. S., Avhen tlic appellant admitted the receipt of the money, 
Imt pleaded payment to the mother of the respondent on the 13th 
Bhadur 1252, who gave him a receipt After this the case was 
transferred to the principal sudder ameen, who, as defendant failed 
to prove his plea, gave the plaintiff a decree. 

The appeal rests on the same plea of payment, as shown 
by the receipt, which he (appellant) filed in the principal sudder 
ameen’s court when aj)plying for a review of judgment, but 
which was rejected. It is also pleaded that appellant never 
knew of the case being transferred to the principal sudder 
ameen till it was decided against him expartCy and he declared 
liable. On the 13tli July last, after examining the return to 
the notice issued by the principal sudder ameen, in which the 
peadah made a return tliat the defendant (present appellant) 
was non inventus; and as flic peadah had not been examined to the 
due service of the notice, the appeal appeared admissible: but first 
the nuthee for the review was called for to examine if there was any 
receipt, and, as stated, I find one alleged to have been given by 
the respondent’s mother, acknowledging having I'eceived in full 
her share of the surplus proceeds of the sale. 

Tlie first plea that must be disposed of is to the claim being 
barred under the law of limitation. Respondent, when the 
payment was made by the collector, on the 16th Sawun 1242 B. S., 
was a minor: so under the decision of the Sudder in the case of the 
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collector of Rungpore v€?\<i7is Gudacllnir Chowdhree and others, 
(volume VIL, Sudder Dewanny Adawlut Reports, page 44t3) the 
period of minority being deducted, the suit was within time, 
and must be investigated; and it is remanded to the principal 
sudder amecn to take proof of the payment made to the respondent’s 
mother, and the receipt alleged to luive been given by lier, as 
pleaded in the appellant’s answer and woofoohat, or grounds of appeal 
—which receipt has already been filed. The value of the stamp on 
which the petition of appeal Avas written, to be returned to the 
appellant, and the usual order as regards costs. 


ZILLAH RUNGPORE. 


Present ; T. WYATT, Esq., Judge. 


The 1st OcxoBEq 1850. 

No. 3 of 1846. 

Appeal from the decision of the Principal Sudder Ameen, of the 

2bih April 1846. * 

Eanchun Bliaruthec Sunnyassy and Sumbhoo Bbarutliee 
Sunnyassy, (Defendants,) Appellants, 

versus * 

Ramanund Surma, (Plaintiff,) Respondent. 

This suit was remanded for trial by the Sudder Dewanny 
Adawlut, under date the 13th June 1848, with the following observa¬ 
tions :—" The prayer of the plaint is, that the sale being reversed, 
the plaintiff might recover his share with mesne profits. Now, it 
was not necessary to dismiss the plaint on the ground given by the 
judge. The plaintiff* sued for possession of his share as well as for 
reversal of the sale; and if the judge did not consider the sale liable 
to reversal, still there was no obstacle, under the common practice 
of awarding a portion of the claim, to his giving to the plaintiff a 
decree for his share, on proof of the same. I accordingly admit the 
appeal, and remand the case for trial on its merits.” 

The former grounds of appeal against the decision of the principal 
sudder ameen were these, that the plaintiff had not before been 
recognisable as a joint sharer, as frequent summary decrees had 
been awarded without his having been included in those decrees, 
or in the present decree, and because his name had not been regis¬ 
tered in the zemindarec serishta, and, as to the illegality of the sale, 
the principal sudder ameen had omitted to call for proof as to the 
alleged non-insertion of the postponed sale in the original advertise¬ 
ment. 

The points to bo determined are, whether the collector’s sale of 
the 21st March 1838, of the jote in question, had been an illegal 
one or not, and whether the plaintiff, as having been a joint sharer 
of onc-third portion of the jote, anterior to the sale, is entitled to be 
restored to possession. 

The plaintiff having obtained a decree from the sudder ameen 
under date the 24th February 1835, for one-third portion of the jote, 
viz. 5 a. 6 g. 2 c. 2 k., and having obtained possession on the 2nd 
Sawun 1243, was doubtless a joint proprietor of it at the time of 
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sale. And in respect to the sale itself, the following illegalities 
would appear to have attended it. 

1st The sale advertisement was dated the 19th February 1838, 
and the sale published to take place on the 20th March 1838, 
whence only thirty (30) days had been allowed instead of thirty-two 
(32,) viz. one for the issue of the advertisement and the other for 
tile day on which the sale was to take place. 

2ndly. The collector, by his roobukaree of the 20th March 1838, 
having postponed the sale of this jote from the 20th to 21st March 
1838, ought to have directed the postponement to be noted in the 
original advertisement, suspended in the collectorate, opposite to the 
jote; but this order was not given, and whether the notification had 
been inserted or not by the omlali, there is no ascertaining, for tlie 
collector has reported, under date the 20th September 1850, that 
the original advertisement of sale is not to be found, nor was a copy 
of it made in the roz-namoha of the office. The presumption is, it 
was not done, as by a decree of the Sudder Dewanny Adawlut of 
the 5th September 1842, on the regular appeal of Bhowanee Pershad 
Koy, appellant, versus Moossummat Chumpessureo Dossea and 
Gobind Prcea Dossea, respondents, that court upheld the decision of 
the principal'sudder ameen, setting aside the collector’s sale of the 
21st March 1838, (the same now under discussion,) in respect to 
the respondent’s jotes of Gorai and others, (the sale of which 
had been postponed equally with tlio jote of the plaintiff in this 
case,) owing to the collector having omitted to notify in the 
original advertisement of sale the postponement of the sale of the 
jotes from the 20th to the 21st March 1838. 

I consequently dismiss the appeal, with costs, and affirm the 
decision of the lower court, cancelling, as illegal, the collector’s 
sale of the 21st March 1838, and directing possession being restored 
to the plaintiff to the extent of 5 a. 6 g. 2 c. 2 k. in this jote, 
with mesne profits for the period of dispossession, and interest 
thereon, agreeably to custom. 



ZILLAH SYLIIET. 

Present: II. STAINFOIITH, Esq.^ Judge. 


The 29th November 1850. 

No. 158 of 1850. 

Appeal from the decision of Toofyl Ahmud, Acting Moonsiff of Latoo, 

dated \ ^th August 18.50. 

Sheikh Jadhoo and Mahomed Hasliim, Ajipellants, 

versus 

Mahomed Warls, Respondent. 

Respondent sued for 9 rupees, the value of a crop of paddy, 
cut and carried off on the 21st of Aui'lum 1250, from 3 hears 6 jet 
of land, in respondent’s tenancy, and situated in talooka No. 283, 
belonging to Mahomed Sufdur, and talooka No. 309, Jjelonginfr to 
Rajeeblochun Surma, and ho added that, on enquiry into*the 
matter. Sheikh Jadhoo had admitted that the men of Mahomed 
Sabir, Mahomed Ilashim, and others had cut the crop and stored 
it in his house. 

Sheikh Jadhoo and Julal pleaded, in answer, that the land in the 
boundaries declared by respondent was part of talooka. No. 274, 
sold by Mahomed Nazim and Mahomed Uuzee, on the 2nd Bysakh 
1256, to Mahomed Sabir and Mahomed Hashim; that Sheikh Jadhoo, 
who liad previously occupied the land, coqtinued in tenancy of it, 
and raised a crop after a second sowing on 28th Aughun 1256, part 
of which survived the inundation and was cut by Jadhoo, Julal 
having no concern in it; and that this suit was preferred at the 
instigation of Rajeeblochun and Mahomed Sufdur, in order to 
effect appropriation of the land. 

Mahomed Hashim also filed an answer, supporting that of Jadhoo 
and Julal, but denying the correctness of the boundaries asserted 
by respondent and giving others. 

The moonsiff (Moulvee Toofyl Ahmud) held it proved by the 
evidence of four out of the seven witnesses adduced by resjwndent, 
by that of six neighbours examined by the moonsiff on the spot| 
and by the testimony of Durpnarain Surma, named as a witness 
by both sides; that the land of the crop is situated in talookas Nos. 
283 and 309; that the evidence of the said witnesses, and that of Sheikh 
Dome and Sheikh Robaye, showed that the crop w'as raised on 
land in tenancy of respondent to the extent and value declared by 
him ; that Jadhoo was proved to have admitted that the crop had 
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been cut by the people of Mahomed Sabir, Maliomed Ilaslnm, and 
others, and stored in Ids house; that while Jadlioo had stated 
that the land had been previously in his occupancy, Mahomed 
llyder and Gholam Reza, their witnesses, liad merely stated 
that tliey were in possession from tlie time of the purchase 
by Mahomed Ilashim, and noticing that appellants’ witness, Gho¬ 
lam Reza, had admitted that he had appeared in court as 
a witness in several cases under the various names of Gliolani 
Itcza, Gooloo Meean, and Gholam Mahomed, and that Gholam 
Zukec, another of appellants’ witnesses, had at first denied and 
afterwards admitted that he had the name of Gholam Zukeo as 
well as Mahomed Zukee, lie distrusted the evidence of appellants’ 
witnesses and preferred tliat of the witnesses who had supported 
tlic respondent; he decreed tlic claim against Sheikh Jadhoo, 
saddling Mahomed Hasliim with his own costs. 

Appellant now urges that the moonsiff’s decree has been drawn 
up irregularly ; that the evidence of Hurreenath, named as a wit¬ 
ness by tlic parties,has not been taken ; that proof was not required 
from Mahomed Ilashim, w'ho has been impropei'ly saddled with liis 
own costs ; that the suit was decided when a suit under Act IV. 
1840, was pending for possession of the land of the crop in suit; 
that the extent of the crop and its market value not been ascertain¬ 
ed ; lliat respondent’s witnesses ai’e connected with him, and that the 
defence is established. 

Judgment. 

Infonnality in the drawing up of the moonsiff'’s decree is not 
ground for its reversal. Hurreenath could not be found. Proof 
was required from Mahomed Ilashim on the 18th of May last. 
The suit under Act IV. 1840, was instituted by Mahomed Hasliim 
subsequently to the present suit, and did not render simultaneous 
decisions of two or posterior decision of this suit necessary. The 
extent of the crop and its market value are, in my opinion, proved 
also it is, that the land was in respondent’s cultivation, and 
Jadhoo, who took part in depriving respondent of his crop, seems 
to me justly liable to make its value, and Mahomed Ilashim, 
who has opposed respondent’s just claim, seems properly saddled 
with his own costs. Under these circumstances. 

It is Ordered, 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
w ith costs. 



ZILLAH TIRllOOT. 


PiiESEN r: 


VV. St. QUINTIN, Esq., Additioxal Judge. 


The IsT OcTOBEii 1850. 

No. .321 of 1846. 

Regular Suit. 

Mecr Mendee Ilossein, Wusee-ul-riiiq, Saduq Ilosscin, and Moulah 

Buksh, Plaintiffs, * 


versus 


Slieikh Ilossein Buksli, Sheikh Yar Ullee, Sheikh Baker Ullce, 
and Musstn. Kliabeerun and Shageerun, Defendants, 

This suit was instituted on the 29th July 1846, for the cancel- 
mciit of a lease in ]>erpetuity of 15 bcegahs of land, situated in the 


particul: 

Decisions of April 1849, pages 110 to 112, also in the Sudder 
Dcwanny Adawlut Decisions of December 1849, pages 460 and 
461. 

The point now to be decided is, whether the plaintiifs should 
have sued on the value of the property, or, as they liave done, on 
one year’s rent only. 

Judgment. 


With reference to Clause 4 of note to Article 8, Schedule B., 
Regulation X. 1829, and to Constructions 702 and 1046, and 
])aragraph 3 of Circular Order, No. 161, of 20th August 1841, the 
defendant is clearly entitled to a nonsuit in this case, since the laws 
above quoted require that this suit should be valued at the estimated 
price of the holding, and not at its annual income. An order of 
nonsuit is accordingly passed, with expenses on the plaintiff! 
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PitBSBNT; W. St. dUINTIN, Esq., Additionai. Judgk. 

t 


Tiuc 23aD November 1850. 

No. 1 of 1849. 

Appeal ayaitist a derree passed by Kasee Mahomed Allum, Moonst^ 

of Koelee^ on the \Ath December 1848, 

Kuharce Kawut^ (Defendant,)*Appellant, 

versus 

Rosliuu Rawut, (Plaintiff,) Respondent. 

This suit was instituted on the 27th March 1848, to recover the 
sum of 14 rujxies, 13 annas, 6 pie, being the amount principal, 
interest, and batta of arrears of rent on 3 bcegahs 4 biswas of land 
in the village of Nowada, for 1253 and 1254 F. S- 

The plaint declares that the plaintiff' took a farm of a third, share 
in this village, from Baboo Ramnarain Singh, from 1253 up to 
1257 Fuslee, and that the defendant cultivated in the farm to the 
extent above stated, and has only paid part of his rent. 

The defendant, in reply, admits cultivation, and pleads that it 
was not to the extent stated by the plaintiff^ and further that he 
has paid three annas in excess of tlie rent actually due from him. 

The inoonsiff* considers that the accounts of the putwarcc and 
evidence of the witnesses of the prosecutor prove the claim of the 
plaintiff, and that the defendant has failed in proving his allegations, 
and also that the defendant ought to have supplied the fees for the 
appointment of an aincen applied for by him, daring the time the 
case was under investigation, to make a local enquiry: the claim is 
therefore decreed to the plaintilf. 

In appeal, the defiMidant urges his former pleas, and pleads his 
inability to do so as his excuse for not having supplied the fees of an 
ameen. 

The point to be decided in appeal is simply whether the plaintilf 
or the defendant makes out his case on tlie evidence produced by 
tliem respectively. 

Judgment. 

The appellant has no proof of any kind to show that he cultivated 
to the extent alleged by him, nor lias he any receipt to prove pay¬ 
ment of rent, whereas the village accounts and the evidence of the 
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putwarec and tlie other witnesses of the respondent prove the 
claim of the respondent to be correct, I therefore iipliold this decree, 
and dismiss the appeal, without issuing notice on the respondent 


The 23rd November 1850. 

No. 2 of 1849. 

Appeal against a decree passed by Pundit Data Ram^ Moonsiff of 

Teighra, oii^the \Gtk December 1848. 

Siimboo Dutt Rai and nine others, (Defendants,) Appellants, 

in tlie suitof Musst Becbec Nueemoonissa, Musst Becbee Beekah, 

Sheikh Asmutoollah, and Musst Meetha, (PlaintiHs,) Respondents, 

versus 

The Appellants and five others. Defendants. 

This suit was instituted on the 7th August 1848, to confirm posses¬ 
sion of 11 beegahs, 12 biswas, 2^ dhoors of land, appertaining to the 
village of Mooheeooddcenpore, and to set aside a proceeding in the 
survey department, dated 8th July 1848. Suit laul at 116 rupees, 
2 annas, 6 pie, value of the land in dispute. 

Tlie plaint is, tiiat the village of Mooheeooddecn])orc, to which 
this land appertains, is the property of the plaintiffs; that the 
measuring ameen appointed by the revenue surveyor included the 
land in the village of Sydporc, the property of the defendants; that 
subsequently the revenue authorities referred the plaintiffs to the 
civil court, on their objecting to the land in (question being included 
in the area of Sydpore. 

The defendants, prt)prietors of twelve annas in the village of 
Sydporc, reply that the land in question is part and parcel of 
Sydpore, and as such was included in the revenue survey; that the 
plaintiffs urged no objcc^tion at the time of measurement and did 
not claim the land for upwards of a year after the survey, and 
their claim was rejected by the revenue authorities; that the land 
now claimed is separated by the lands of two other villages from 
the village of the plaintiffs. 

. The other defendants, the proprietors of four annas in Sydpore, 
do not defend the case. 

The plaintiff's, i!i their rejoinder, admit that this land does 
not join on to tlieir village but is a detached portion of it, and 
was resumed under Regulation 11. 1819, under a statement of the 
kanoongo, and subsequently released. 

Five parties put in se])arate petitions to prove that the land 
belongs to the plaintiff's. 

The moonsiff records six reasons for passing a decree in favor of 
the plaintiff's. First, the oral evidence produced by the plaintiff's prov¬ 
ing tlieir claim, and the discrepancy between the kubooleut and 
statement of Beeclmll Rai, put in by the defendants to prove that 
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Beeclmll Rai cultivated tins land for them for nine years. Second¬ 
ly, the proceedings of the survey department, showing that the 
plaintiffs did urge objections to this land being included in Syd- 
pore. Thirdly, because the plaint put in by the defendants does 
not define correctly the situation of the land in dispute. Fourthly, 
the silence of the defendants owning the other 4 annas of Sydpore, and 
the representations of the five parties who have petitioned in favor 
of the plaintiffs. Fifthly, the proceeding of the officer in charge 
of resumed estates, showing that this* land was released to the 
plaintiff's. And lastly, the copy of the measurement made by the 
kunoongo, identifying this land as the land then resumed. 

In a[)peal, the defendants urge that the statement of tfie kanoon- 
go has no reference to the land now in dispute, and that, as the 
plaintiffs laid no claim to the land at the time the survey of 
Sydpore took place, they have no power to claim it now. 

The points to be decided in appeal arc, whether the land now 
in litigation is the land formerly resumed and released to the 
plaintiff's, and whether, if the plaintiff's did neglect to claim the land 
at the time of survey, their rights are thereby forfeited. 

Judgment. 

The definition of the boundary and position of this land gathered 
from tlic appellants’ own representations agrees with the definition 
of the land resumed and afterwards released to the ])laintifl3 
under the resumption laws; it is therefore clear that this land 
does not belong to Sydpore: and as this action arose from the 
fact of the revenue autlioi’ities connected witli tlie survey having 
received and rejected the claims urged to the land by the resj)on- 
dents, no default on the part of the respondents has taken place. 
I therefore confirm this decree, and dismiss the appeal, without 
issuing notice on the respondents. 

The 2iiTH November 1850. 

No. 4 of 1849. 

Appeal against a decree passed by Pimdit Data Ram^ Moonsiff of 

Teighra, on the 2^th December 1848. 

Ramdyul Rai, (Defendant,) Appellant, 

versus 

Nurrind Singh and seven others, (Plaintiffs,) Respondents. 

This suit was instituted on the 13th September 1848, to recover 
tlie sum of 83 rupees, being the amount, principal and interest, of 
ai-rears of rent for 21 bcegahs 11 biswas of land in the village 
of Selenpore for 1254 and 1255 Fuslee. 

The plaint is, that the defendant cultivated to the extent stated 
above, and arrears of rent are due to the above amount. 

The defendant, in reply, declares that he has cultivated for years 
19 beegalis, 19 biswas, 2 dhoors, at a fixed annual jumma of 



256 


ZlLhAH TIRHOOT. 


32 rupees, 11 annas, 9 i)ie, .and bolds receipts for all payments 
up to 1254Fuslee, up to which date a balance of 3 rupees, 3 annas, 

6 pic was due to him on account; that in 1255 Fuslee, he paid in 
the presence of respectable witnesses 25 rupees in Chyte, and 

7 rupees, 11 annas, 9 pic in Assar; that the plaintiffs wdsh to make 
out that he cultivates more than is really the case, and to enhance 
the rents upon him. 

The moonsift' considers that the defendant fails to prove his objec¬ 
tions to the extent of his„ cultivation, and the rates at which he 
declares to cultivate; that the local investigation made by an aineen 
confirms the statement in this respect made by the plaintiffs; that 
a balance •of 54 rupees 6 annas is proved against the defendant: 
a decree is accordingly passed in favor of the plaintiffs, with expenses 
in proportion to the amount decreed. 

In a 2 )pcal, tlie defendant pleads that the amcen did not make any 
enquiry from uninterested parties, and that liis witnesses prove the 
allegations urged by liim in his defence. 

The points to be decided, in appeal, arc, whether the balance 
claimed is proved or not, and whether this is an attempt on the part 
of the plaintiffs to enhance the rent on a cultivation entitled by long 
usage to hold at a fixed rent. 

Judgment. 

The appellant, who shows no receipts for the rents of former years, 
has filed a juimna-wasil-bakee account for 1251 Fuslee, which shows 
that ill that year he cultivated several lots of land bliowlee. It 
is clear, tliercfore, that he does not cultivate at a fixed rental; and as 
1 see no reason to question the accounts and evidence on which tliis 
decree has been jjussed, I confirm the decree, and dismiss the appeal, 
without issuing notice on the respondent 


The 25th November 1850. 

No. 22 of 1849. 

Tins is an appeal on the part of the plaintiffs, respondents in the 
previous ease. In appeal, they urge that tlie moonsiff has struck off’ 
18 rupees 1 anna of their claim on the evidence of the witnesses, 
and without the defendant having been able to produce any receipt 
for the same. 

The point therefore to bo decided in this instance is, whether the 
evidence of the witnesses is sufficient to prove the payment of this 
sum. 

Judgment. 

As the evidence of the witnesses lias been declared proof in tlie 
two previous cases, it cannot be called in question on the point at 
issue in tliis case. 

I therefore dismiss this appeal. 
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The 25th November 1850. 

No. 5 of 1849. 

Appeal against a decree passed by Pundit Data Ram, Moonsiff' of 

Teighra, on the 26th December 1848, 

Beechook Rai, (Defendant,) Appellant, 

versus 

Nurrind Singh, (Plaintiff,) Respondent. 

This suit was instituted on the 11th September 1848, to recover 
the sum of 64 rupees, being the amount, principal and interest, of 
arrears of rent for 17 beegahs, 9 bisAvas, 18 dhoors of cultivation in 
the village of Selenpore. ' 

The plaint, the defence, the reasons on which the decree is 
passed, the cause of appeal, and the points to be decided in an appeal 
in this case arc exactly similar to the preceding case. 

Judgment. 

For the reasons given in the preceding case, this decree is nplield, 
and the appeal dismissed, witliout issuing notice on the respon¬ 
dent. 


The 2Gth November 1850. 

No. 6 of 1849. 

Appeal against a decree passed by Kazee Mahomed Allum, Moonsif of 

Koelee, on the 15M December 1848. 

Ilccrali Singh and Jewahir Singh, (Plaintiffs,) Appellants, 

versus 

Jotee Singh, Ilunoman Singh, and Ojudiah Singh, (Defendants,) 

Respondents. 

This suit was instituted on the 21st May 1848, to recover the 
sum of 14 rupees, 2 annas, 1 pie, being tlie amount, principal and 
intci’est, of arrears of rent on 21 beegahs 2 biswas of cultivation, in 
tlie village of Dugrawali, accruing in 1253 and 1254 Fuslce. 

The plaint sets forth that the defendants cultivated as above under 
the plaintiffs, and have fallen into arrears of rents as now claimed. 

The defendants, in reply, plead that the plaintiffs have no pro¬ 
prietary rights in this village, that they have jiaid their rents to tho 
proprietors, and that this suit is an attempt to establish a title on 
a claim for rents. 

Three parties put in separate petitions in support of the allega¬ 
tions of the defendants. 

Tlie moonsiff considers that the plaintiffs are not able to prove 
possession, that they have neglected to supply amcen’s fees, and 
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that a proprietary right cannot be establislicd on a suit for rents: 
the claim is therefore dismissed. 

In appeal, the plaintiffs urge that a decree, obtained hy them in 
the principal sudder amcen’s court, dated 20th January 1847, 
establishes their possession, and that they arc consequently entitled 
to a decree. 

The point to be decided is, whether the appellants prove their 
possession. 

Judgment. 

There is nothing in the record of this case to prove possession. 
The decrcji produced by the appellants is no proof of possession. It 
reverses a decree given by the moonsiff* in a suit instituted by the 
appellants against a cultivator, who admitted their claim- Moreover, 
in that case the principal sudder ameen recorded that proprietary 
rights were not in issue.' In this instance they are clearly so, and the 
point cannot be determined in a claim for rents. 1 therefore uphold 
tJiis decree, and dismiss the appeal, without issuing notice on the 
respondents. 


The 26th November 1850- 
No. 8 of 1849. 

Appeal against a decree passed by Pundit Data B.am^ Moonsiff of 

Teighra^ on ike 16^A December 1848. 

Rampersliad Chowdrec and three others, (Defendants,) Appellants, 
in the suit of Musst. XJmeeroonissa, mother and guardian of 
Sheikh Oolfut Ilossein, her son, a minor, (Plaintiff,) Respondent, 

versus 

The Appellants and twelve others. Defendants. 

This suit was instituted on the 16th May 1848, to establish a 
right, and confirm possession, in 9 biswas of land and certain 
clumps of bamboos, in the village of Soobnathpore, and to recover 
the value of bamboos cut and carried away, and the expenses of 
a nonsuited case. Suit valued at 89 rupees, 4 annas, 9 pio- 

Tbe plaint is, that this land, planted with four clumps of bamboos, 
appertains to Soobnathpore, the estate of the plaintiff; that the 
defendants Oogree Mathoo, Takoor Mathoo, and Leelah Mathoo, 
who planted tlie bamboos, cut and carried away 600 of them ; that 
the plaintiff sued for proprietary dues on the bamboos, and the suit 
was defended on the plea that the land on which the bamboos ^rew 
appertained to the village of liosenpore, the purchased estate of the 
defendant,Ranipershad Chowdrec, and tlirce others; that the moon- 
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siff nonsuited the case, because the boundaries of the disputed land 
were not defined. 

The defendants, in reply, plead that this land appertains to the 
village of Hosenpore, that the village of the plaintiff was settled 
in 1250, and this laud was not included in the settlement of Soob- 
nathpore. 

The moonsiff considers that the evidence of the witnesses of the 
plaintiff, and the local investigation conducted by an ameen, prove 
that this land appertains to Soobnathpore* and a decree for posses¬ 
sion is therefore passed against the planters of the bamboos and the 
purchasers of the village of Hosenpore. ^ 

The appellants urge that the land belongs to them, and rest their 
claim to it especially on the fact that it was not included in the 
settlement of the respondent’s village. 

The point at issue is, does the land in question belong to the 
SoobnathiX)re or Hosenpore. 

JUDGMENT- 

The moonsiff takes no notice wliatever of the most important 
objection urged by the appellants, viz. that the land and clumps of 
bamboos were not included in the settlement recently made of 
Soobnathporc. In a copy of the kesra, or classification of the lands, 
drawn up for the settlement of Soobnathporc, I can find no mention 
of the land, or of the clumps of bamboos, or of the assamees, Oogree 
Mathoo, Takoor Mathoo, and Leelah Mathoo, who are declared by 
the respondent to be the cultivators of the bamboos. 

The moonsiflTs investigation is incomplete without a judgment 
on this objection; and a personal inspection of the land in dispute 
will enable the moonsiff to come to a more perfect decision. I there¬ 
fore reverse this decree, and direct a re-investigation, and a refund 
of stamp value to appellants. 


The 27th November 1850. 

No. 12 of 1849. 

Appeal against a decree passed by Baboo Bishen Lai, Moonsiff of 
Duhing Surai, on the 20th December 1848. 

Musst. Beebee Boodhun, (Defendant,) Appellant, in the suit of 

Dilloo Koer, (Plaintiff*,) Respondent, 

versus 

Musst. Selibhun, the wife, and after her Musst. Beebee Boodhun and 
Musst Beebee Beekhun, the daughters of Sheikh Iinamooddeen, 
deceased. Defendants. 

This suit was instituted on the 19th June 1847, to recover the 
sum of 299 rupees, 8 annas, being the amount, principal and interest, 
due on a bond, dated 22nd Bhadoon 1242 Fuslee. 

13 
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The plaint is, that 300 rupees was borrowed, and this bond 
entered into by Sheikh Imamooddeen, who died, leaving his wife a 
two annas share, and his daughters, the two surviving defendants, 
each seven annas in his estiite; that Beebeo Beekhun paid her 
seven annas share of the debt, prior to her inotlicr’s death, which is 
credited on the back of the bond; that this claim is for a nine annas 
share of the debt still due. 

The defendants Musstn. Sehbhun and Boodhun, in reply, deny 
the validity of the bond, 'and plead that a lapse of neai'ly twelve 
years between the date of the deed and the institution of this suit, 
and a clajin they have against the plaintiff for rents of a farm, 
throw susx)icion on the claim, and prove the existence of enmity 
between the parties; also, that the allegation, tliat Musst. Beekhun 
has paid her seven annas share of the debt, is collusive and untrue. 
Musst. Boodhun also, declares that she did not succeed to any 
property at the death of her mother Musst, Sehbhun. 

TJie moonsiff considers that tho evidence proves the validity of 
the bond, and the fact of Musst. Boodhun having succeeded, jointly 
with her sister Musst. Beekhun, to the estate of their mother 
Musst. Sebbhun: a decree is therefore passed against Musst. 
Boodhun for a seven annas share of the debt plus one anna, inherit¬ 
ed from her mother,—Musst. Beekhun being held responsible for 
one anna, her liability as her mother’s successor. 

In appeal, Musst. Boodhun urges the invalidity of the bond, the 
collusion of her sister Musst Beekhun with the plaintiflF, and her 
not being in any way responsible for her mother’s share in this debt, 
as she left no effects. 

The points to be decided in appeal arc the validity of the bond 
and for what portion of the debt the appellant is liable. 

Judgment. 

The evidence of two subscribing witnesses to the bond, the bond 
being free from irregularity, and the payment of Musst. Beekhun 
of her share in the tlcbt, establishes, in my opinion, the authenticity 
of the document; and the simple denial of the appellant is not 
sufficient to prove that she has not succeeded to a share in her 
mother’s effects. I therefore upliold this decree, witliout issuing 
notice on the respondent, and dismiss the appeal. 
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The 27th November 1850, 

No. 13 of 1849, 

Appeal against a decree passed by Baboo Bisheji Lal^ Moonsiff of 
Duhing Serais on the 19/A December 1848. 

Sheikh Karamiit Alii and four others, a third party. Appellant, 

in the suit of Ubbas Alii, Plaintiff, 

versus 

Sheikh Ameenoodeen, Gholam Yahse<5n, Musst. Geendah, and 

Roshun, Defendants. 

This suit was instituted on the 6th September 1847, recover 
the sum of 5 rupees, 14 annas, 9 pie, being the amount, principal 
and interest, of arrears of rent on 7 beegahs 13 biswas, out of 13 
boegahs 5 biswas of land, in the village of Moheesh Puttee, accru¬ 
ing between 1248 and 1254 Fuslee. • 

The plaint is, that the plaintiff and one Umjud Alii hold a joint 
fcirm of a 7 annas share in this village from Musst Bcebec Jeetun, 
and that the defendants cultivated 13 beegalis 5 biswas of land 
in the farm; that 5 beegahs 12 biswas was ruled to the defendants 
under a decree of court, dated 22nd July 1819; and tlmt this claim 
is for balances of rent on the remaining 7 beegahs 13 biswas. 

The defendants, in reply, deny the claim, and plead that the only 
land they hold in cultivation is theirs, under a mallkana title; that 
they have never paid rents; that former ticcadars have failed in 
obliging the law to tax them with rent. 

The tliird party. Sheikh Karamut and others, state that this 
land for which rent is claimed is not malikana, that it appertains 
to their share in the estate, and that rents are due to them fr<jrii 
the defendants, who cultivate the land for them. 

The moonsiff decides that the evidence of the witnesses for the 
defence, as well as the local investigation made by the ariicen, 
proves that this land is a malikana holding of the defendants in 
this farm, and they have never paid rents; that, if the defendants 
held more land than they are entitled to, an action for possession is 
required; that a decree of the sudder amoen’s court, dated 19th 
February 1825, shows this 5 beegahs 12 biswas to be a malikana 
holding in a 7 annas share of the estate. The claim is therefore 
dismissed. 

The third party, who have been admitted to appeal against this 
decree, urge that the land in question is cultivated from them, 
and that the moonsiff has entirely overlooked their objections. 

The point to be decided is, how far the appellants are injured by 
the proceedings of the lower court 

Judgment. 

The moonsiff offers no remark on the objections urged by the 
appellants. I am therefore compelled to return the case, that the 
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inoonsifF may amend his decree on this pointy the decision being 
incomplete without it 

The decree is therefore reversed, and returned accordingly, and 
an order passed for a refund to the appellants of the stamp value. 


Thg 28th November 1850. 

No. 14 of 1849. 

Appeal against a decree passed by Pundit Data Ram, Moonsiff of 

Teighra, on the 2\st December 1848. 

Panchoo Mathoo, (Defendant,) Appellant, in the suit of Mongee Lall, 

(FlaintifP,) Respondent, 

versus 

The Appellant and Chumon Sahoo, Defendants. 

This suit was instituted on the 29th July 1848, to recover the 
sum of 31 rupees, 9 annas, 6 pie, being the amount, principal, 
interest, and batta, of value of the produce of 2 bcegahs 8 biswas of 
land, in the village of Serajabad in 1254 Fuslee. 

The plaint is, that 6 annas of this village is the property of 
plaintiff, and 10 annas belongs to another party. The 6 annas 
was leased to the defendant Panchoo, and the 10 annas to the defen¬ 
dant Chumon Sahoo; that these fanners jointly gave 3 beegahs 11 
biswas of land in cultivation to Bulwunt; that Bulwunt gave a sub- 
cultivation of 2 beegahs 8 biswas to the plaintiff for 1254 Fuslee; 
that the defendants forcibly cut and carried away the produce of 
this land for that year: hence the present action. 

The defendant Panchoo, in reply, pleads that Bulwunt held 3 
beegahs 11 biswas in cultivation from 1251 Fuslee; that he flitted 
in 1252, and his cultivation was then made over to Beechook and 
Junglee, who cultivated up to 1254, when Junglee ran away, and 
the plaintiff forcibly took into his cultivation 2 beegahs 11 biswas 
of this land, and forestalled, by the present suit, an action the 
defendant was about to bring against the plaintiff for rents for 
1255 Fuslee. 

The defendant Chumon Sahoo admits 4he justice of the plaintiff’s 
claim, and declares that Panchoo carried off the crops. 

Beechook, as a third party, confirms the allegations of Panchoo. 

The moonsLff decides that the reply of Chumon, the local inves¬ 
tigation of an ameen, the evidence of the plaintiff’s witnesses, and the 
fact of Panchoo not having appeared before the ameen appointed 
to conduct a local enquiry, prove the claim of the plaintiff; and a 
decree is therefore passed against Panchoo, exempting Chumon from 
liability. 

In appeal, Panchoo urges that his allegations are clearly esta¬ 
blished on evidence, that Chumon and the ameen are both in 
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collusion with tlie plamtifF, and the evidence of the plaintiff’s witnesses 
is discrepant 

The point to be decided in appeal is simply whether the produce 
of these lands was carried off during the cultivation of the plaintiff. 

Judgment. 

I can find no material discrepan^ in the evidence of the 
respondent’s witnesses; the reasoning of the moonsiff is fully borne 
out by the record of the case; and as the appellant admits that the 
respondent held this land in cultivatioh in 1255^ it is more than 
probable that he cultivated the same during the previous year. 
1 therefore uphold this decree^ and dismiss the appeal, without 
causing the attendance of the respondent 
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Present: H, T, RAIKIJS, Esq., Judge. 


The 25th November 1850. 

Case No. 45 of 1850. 

Appeal from a decision of Roy Iluru Chunder Gkose Bahaaoor^ t'rtncipai 
Suddev Ameen, passed on the \Mh of July 1850. 

Mark Lackersteen, (PlaintilF,) Appellant, 

vej'sus 

Kallee Churn Chatterjee, heir and representative of Madhub 
Chunder Cliatterjec, (Defendant,) Respondent. 

The plaintiff purchased the rights and interests of* Kasseenauth 
Ghose and others, in 200 beegahs of embanked julkur land, in the 
Dhnpamanpore zemindaree, at a sheriff’s sale, and got possession 
under a writ from the sheriff’s office, but was subsequently dispos¬ 
sessed by the old proprietors in collusion with the defendant in a 
case under Act IV. 1840, and instituted this suit to recover 
possession. Before the case was decided he filed a ruffananiah 
with the old proprietors, withdrawing his claim against them and 
limiting tlio disputed property to some 3 or 400 beegahs within 
defined boundaries, possession of which, he alleged, was still 
retained by tlie defendant Madhub Chunder’s heirs. 

Madhub Chunder filed a reply, denying the dispossession, and 
alleging that the land claimed was his own property. 

TJic principal sudder ameen observes, in his decision, that the 
plaintiff claims land as lying on the north of Boro khal and the 
holding of Mohun Jullea, and defendant asserts that this land lies 
on the south of the Bydnath khal, which is the boundary of the 
land purchased by plaintiff, and that there is no such khal as the 
Boro khal. The principal sudder ameen declares that the real 
question at issue is, whether the khal in question is the Bydnath 
khal or the Boro khal, and whether the land in dispute lies to the 
north or south of it Evidence on this point was taken on the spot 
by an ameen deputed to malce a local enquiry, and he reported that 
a certain khal was pointed out as the khal named by the contending 
parties as the Bydnath and Boro khal, and that the land in dispute 
was situated on the south of this khal and all the other land 
purchased by plaintiff in the north. This fact was also deposed to 
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bj ibe witnessies examined by the princip^ stidder am^n^ who 
come to the conclusion that the khal called l^dnath khal was in 
reality the khal referred to by both parties, and formed the- sputhera 
boundary of the lands purchased by plaintiff. As tl^ land clalined 
was on tne'^uth side of the khal, the principal sudder amepn dis¬ 
missed the^claim. 


Against this decision the plaintiff has appealed, reiteradng his 
as^tion that the land is not on the south of the khal named by 
himi asserting that the witnesses who deposed against.him had been 
taught by the defendant, and that the tuneen deputed to make the 
locm enquiry was corrupt and had not made an honest report. 

The jueaS in the appeal are so yague that they do not meet the 
reasons of the lower court given in its decision, and the appellant 
attempts to shift his ground by stating that the khal named him 
is one on the map to the south of the Bydnath khal ; hut that 
khal is represented on the two maps filed in the suit as an 
artificial khal made for the purpose of drainage, and not alluded 
to by either party as the boundary. It is also singular that the 
plaintiff should bavo withdrawn his claim against the old proprietors 
on the plea that he had recoyered the rest of the land from them, 
and only continued his claim for that portion which is .still held by 
the defendant as hot appertaining to toe purchased property at all. 
1 confirm the decision 'of the principal sudder ameen, and dismiss 
this appeal, without summoning the respondent 
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The 19th Maucii •1850- 

No. 22 of 1850. < 

Ref/tilar Jjijteal from the ^ecuion of Bahoo Pctumher MooketjeA, 

Moonstff of Zeeagunye, 

Srec Maharanee Kistoinoncc Debea, (Defendant.) Appellant, 

versus • 

Mokoond Doss Mohunt, (Plaintiff,) Respondcht. 

Claim, for the recovery of three times the amount of illegal 
rent, rupees 24, 10 annas, 11 pie, lealized under Regulation V. 
1812, being Company’s rupees 74 and 9 pie. Instituted 20th Sep¬ 
tember 1848, and decided 27th December 1849. 

From the plaint it appears that the defendant applied to the 
ameen of Lallbau^h for tho recovery of rent, rupees 21, 7 annas, 
alleged to be due from the plaintiff, fbr land in his possession at a 
village called Raja Gliundhurb Singh’s Chalionv, turuf Tengra, 
Khalfce, adjoining hooda Bahadorepore, of which the boundaries are 
specified; that some of plaintifiTs property was in consequence 
attached, and, to save it from sale, the plaintiff deposited the amount 
demanded, took a receipt from the ameen, and brought tliis action 
against the defendant ameen, &c., for the recovery of the amount 
claimed, with interest accruablo to the date of realization. 

Tho defendant. Ranee Kistomonee, filed an answer after the usual 
period allowed, stating that the land in question was lakliiraj land 
Wonging to her; that it was included in a collectorate taidad No. 
0963, was first tenanted by Khoda Buksh Sheikh, and afterwards 
hy the plaintiff, who paid root regularly until her applica|ion to 
the ameen for the reoov^y 6f arrears due. \ 

The plaintiff, in reply, added that the land was inserted pi the 
name of his uncle, Gooroogunga Doss Moliunt, in a taidad ff the 
collector’s office, No. 11^05^4ma was measured as belonging ^ the 
plaintiff by the sale purchased of hooda Bahadorepore, Mr Larulctta, 
in 1243 B. S. 

, .The moonsiif gave a decree in favor of the. plaintiff for Company’s 
MpMS 74-12-9. 

IM.- _.1_ 


The defendant. Ranee Kistomonee, appeals from this decision, «n 
tho ground chiefly that the land in dispute is her lakhiramlantL aid 
included in the taidad filed by her. ^ * * 
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I see no reason for disturbing the moonsiff’s decision. The 
enquiry on the spot by the ameen and the evidence of witnesses 
taken before the lower court, altliou^h there is a slight diflPerence 
in their statenients regarding the period the plaintiff was in posses¬ 
sion, show that he was the proprietor of the land from which the 
rent was demanded, and had possessed it for successive years 
for religious purposes. His claim is strengthened by the taidad from 
the collector’s office, and in the chittah, prepared from the measure¬ 
ment of Mr. Larulctta, the names are entered of the priests from 
whom he received the property in succession. On the part of the 
appellant there is nothing to shake this evidence, The jumma- 
wasil-bakfee papers filed by her do not agree with each other; and 
the taidad she has furnished does not show the date of the sunnud, 
or whether the disputed property is included in it or not. 'fhe 
appeal is therefore dismissed, with costs, and the moonsiff*’s decision 
confirmed* 


The 20th Makch 1850. 

No. 115 of 1849. 

Regular Appeal from the decision of Baboo Tarrakishen Haidar, 

Moonsiff of Jungeepore, 

Deb Dutt Tcrbedee, (Plaintiff*,) Appellant, 

versus 

Manik Mundul and Sree Roop Mundul, (Defendants,) Respondents. 

Claim, for the recovery of a debt, principal rupees 25, interest 
rupee 1, annas 13, pie 10, total rupees 26-13-10* Instituted 9th 
May 1849, and decided 16th August 1849. 

The plaintiff states that the defendants borrowed rupees 25 from 
him on the 15th Assin 1255 B. S,, and agreed to pay the sum 
witliin a month, or execute a bond for the same, but failing in both 
he brought this action against them. 

Manik Mundul did not appear. Sree Roop Mundul, in his 
answer, denied the claim, and pleaded enmity as the cause of the 
action. • 

The moonsiff, considering the evidence of witnesses on the part of 
the plaintiff, in the absence of a written document, insufficient to 
establish the truth of his claim, dismissed the case, with costs against 
the plaintiff. 

The plaintiff, in his appeal, asserts that his claim was proved by 
his witnesses, that he lent the money without taking a bond to Sree. 
Roop Mundul, through Manik hiundul, whom he trusted, the 
defendants being both grain dealers in a neighbouring village. 

^here if no document whatever in this suit, no acknowledgment 
or receipt(on the part of the defendant to prove the debt for which 
it. has be^ instituted. Oral testimony, even where tliat testimony 



211LAH M008SHSDABAD. 


13 * 


is consistent, wliicli is not so in this case, would not, without some 
corroboration, some kind of written acknowledgment or attested 
account, except in especial and extreme instances, be sufficient evi¬ 
dence to prove a debt. The appellant has preferred copy of a 
decree of the Sudder Dewanny Adawlut, 16th January 1834, in the 
case of Poaree Lall, appellant, versus Muha Raja Kuhmut Ullee 
Khan Bahadoor, respondent; but it does not, in my opinion, apply to 
this case. I therefore confirm the moonsift’’s decree, dismissing the 
appeal, with costs. • 


The 21st Mabch 1850. • 

No. 137 of 1849. 

Regular Appeal from the decision of Sheikh Gholam Furreed^ first 

grade Moonsiff of Hureerparrah, 

Funkoo Sheikh, (Defendant,) Appellant, 

versus 

Debcechurn Ghose, and on his death, Dokencliunder Ghose, his 
brother, Lukhec Monce Dossca, his wife, and Neel Komul Ghose, 
his son, (Plaintiffs,) Respondents. 

Claim, for recovery of the amount of an instalment bond, 
executed 25th Chyte 1242 B. S., principal rupees 22, and interest 
22, total Sicca rupees 44, or Company’s rupees 46, annas 14, pic 15. 
Instituted 17th March 1848, and decided 13th November 1849. 

The plaint shows that the defendant had money dealings with 
Debeechum Ghose, plaintiff, at Shahzadpore; that on adjusting 
accounts there was a balance against the defendant of 25 rupees; 
that he paid 1 rupee and executed the instalment bond, since which 
he only paid 2 rupees towards the liquidation of the debt, and that 
therefore the plaintiff brought this action against him. 

The defendant, in his answer, denied the debt, and pleaded 
forcible execution of the said bond, and appropriation by the plain¬ 
tiff of the proceeds of sale of mulberry leaves, which he had cultiva¬ 
ted and prepared. 

Debeechum Ghose, in his replication, added that the defendant 
had attempted to compromise the debt. 

The moonsiff gave a decree in favor of the plaintiff. 

The defendant appeals, on the ground chiefly that one of the 
witnesses to the execution of the alleged deed, by name Ramjadub 
Sircar, who had deposed before the moonsiff that his ago was 25, 
must have been ten years when the deed was executed in 1242 
B. S., a fact overlooked by the moonsiff; that the remaining witnesses 
had contradicted each oth^r ; that the deed was fictitious; and that 
Bukshoo and Fuzul Merdah, two of the witnesses, were plaintiffs’ 
servants, &c. 
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' The execution of the bond in this case is not satisfactoriiy proved: 
one of the witnesses to tlie execution, Ileju Sheikh, declares he was 
not present. Moreover, the conditions of the bond have not been 
fulfilled. Two rupees, according to the plaintiffs admission, were 
paid to him, but not credited on the back of the deed according to 
agreement. 

The investigation of the moonsiff is incomplete. Up will take 
such further evidence as may be necessary, and send for the plain¬ 
tiffs’ gomashta of Shalizadpwre, by name Rogooram Joordar. The 
appeal therefore is admitted, and the case remanded to the moonsiff 
for re-trial. The stamp value of the petition in appeal to be return¬ 
ed to ihc a|)pcllant. 


The 21st Maucti 1850. 

* No. 135 of 1849. 

Regular Appeal from the decision of Gooroopershaud Bose^ Moonsiff 

of Kandhee, 

Ram Koomar Banerjea, (Plaintiff,) Appellant, 

• versus 

Ram Koomar Ghosc and others, (Defendants, Respondents. 

Ci^AiM, for the recovery of a bond debt, executed 27th Srabun 
1257 B, S., principal Company’s rupees 75, and interest Company’s 
rupees 75, total Company’s rupees 150. Instituted 13tli June 1849, 
and decided 9tli November 1849. 

From tlie plaint it appears that the defendants borrowed tlie 
amount claimed, from the plaintiff', agreeing to pay it within the 
year, eacli payment to be credited at tlie back of the bond, but 
failing in their engagement, the plaintiff brought this action against 
them. 

The defendants denied the debt and the bond, and pleaded indi¬ 
gence on the part of the plaintiff* as a ground of inability to lend so 
large a sum. 

The moonsiff distrusted the evidence of the plaintiff’s witnesses, 
because it was consistent, and there was no discrepancy in it, and it 
had a got up look about it, and consequently dismissed tlie suit, 
with costs. 

The plaintiff appeals, chiefly on the ground that the moonsiff dis¬ 
missed the suit because there was no discrepancy in the evidence 
of the witnesses, which was not warranted hy law; that the evi¬ 
dence was sufficient to establish his claim ; that he was not a poor 
man, and the fact could be proved by the khata-buhees of one Bejoy 
Govind Chutopadha, of Beldangali. 

The evidence for the plaintiff in this case was sufficient to 
establish his claim. The execution of the bond is sworn to by five 
out of .eight witnesses who attested it, one of them being tlie writer 
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of it; and I do not see why their evidence should he suspected 
because there were no contradictions in it, and they agreed together 
on all the main points. That the plaintiff was well off in the world, 
sufficiently so to enable him to grant the loan, is proved by the 
defendants’ witnesses; and if on this point the moonsiff, in spite of 
the evidence adduced, was still doubtful, he might have called for 
further proofs. Tlie appellant states that the khata-buhees of one 
Bejoy Govind Chutopadha of Beldangah will show that ho had 
dealings in merchandise, and was not a poor man. I consider the 
moonsiff’s investigation of the case defective, and therefore admit 
the appeal, and remand the case for re-lrial. The valu$ of the stamp 
in appeal Avill be returned to the appellant. • 


The 25Tn March 1850. 

No. 21 of 1850. • 

Regular Appeal from the decisiem of Baboo Petumber Mookerjea^ 

Moonsijff of Zeeagvnge, 

Maharanee Kistomonee Dcbca, (Defendant,) Appellant, 

versus 

Buboo Ooditnarain Singh, minor, and Baboo Golab Lall Singh, 
guardian of ditto, (Plaintiffs,) Respondents. 

Claim, for the recovery of Company’s rupees 73-1, being treble 
the amount of rupees 24-7, illegally realized under Regulation V. 
1812, by the defendant. Instituted 9th February 1849, and 
decided 29th December 1849. 

The defendant Ranee Kistomonee, in her answer, pleaded that the 
plaintiff’s brother, Beharree Lall Singli, was in possession of some 
lakhiraj land in mouzah Kashigunge, for a long period at the fixed 
annual jurnma of rupees 22-6; that although no kubooleut was 
forthcoming, the jumraa-wasil-bakee papers and evidence of wit¬ 
nesses, together with the lotbundee papers, were sufficient to prove 
the arrear due to the defendant. 

The plaintiff, in his replication, added that the land in question 
was a piece of lakhhiraj land purchased by liim from one Rebutteo 
Dassea under a deed of sale, and that the defendant, unjustly con¬ 
sidering it hers, had demanded rent for it under Regulation V. 
1812. 

The moonsiff considered the evidence put in by the plaintiff suffi¬ 
cient to establish the fact of illegal exaction on the part of the 
defendant, and gave a decree in favor of the plaintiff. 

The defendant Ranee Kistomonee appeals to this court, on the 
ground that the moonsiff considered the receipts filed by the plain¬ 
tiff proved that he held the jumma of 18 cowrees 9 gundahs of land 
belonging to the defendant, (appellant,) and had paid 9 rupees 9 annaa 
as rent for the same, and that therefore he was not indebted to the 
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defendant, whereas those receipts do not show this; that, if compared, 
they would prove payment of a larger amount than 9 rupees 9 annas; 
that the documents did not relate at all to the lands in question; that 
the disputed land was not the same land which the plaintiff pur¬ 
chased from Rebuttee Dassea; that this land had been resumed by 
Government, and afterwards released, and was her dewutter land, 
for which 22 rupees 6 annas were due to her, and that this could 
be proved by the jumma-wasil-bakee papers filed in case No. 218 of 
1848 before the moonsifl*, and also by the lotbundee papers; that 
the jumma of the land in dispute was in the possession of the plain¬ 
tiff’s brother, and that the sale by which he alleges the land to have 
been purchased was upset 

The moonsitf in this case should have deputed an ameen to ascer¬ 
tain on the spot if the land, for which rent was demanded, was really 
included or not in the^lakhiraj land purchased by the plaintifls 
from Rebuttee Dassea, as per deed of sale produced by them. 

As the documents put in by the plaintiffs do not establish this 

F oint, it was the more necessary to establish it by local investigation. 

consider the moonsift’s enquiry defective, and therefore admit the 
appeal, and remand the case for re-trial. The value of the stamp 
in appeal to b*c returned to the appellant. 

The 27th Mauch 1850. 

No. 1 of 1850. 

Regular Appeal from the decision of Baboo Sheeb Chunder Mookerjea^ 

Sudder Ameen of Moorshedabad, 

Syed Nad Allee, (Defendant,) Appellant, 

versus 

Juggunatli Shaha and Gungapersad Shalia, (Flaintiffs,) 

Respondents. 

Claim, for tlie recovery of Company’s rupees 400, with interest 
400, total 800 rupees. Instituted 31st March 1848, and decided 
11th December 1849. 

From the plaint and supplementary plaint it appears that the 
defendant pledged to the plaintiffs 661 bkurees of silver, and bor¬ 
rowed 400 rupees as per account of one Mirza Abdool Ruhman; 
that ho never paid this sum, and a period of ten years, three months, 
two days had elapsed between the date of the mortgage and the 
institution of the suit, and that the plaintiffs therefore sued for 
the amount with interest to the date of realization. The plaintiffs 
requested that the heirs of Nooruimissa Begum and others be 
included as defendants. 

The defendant Nad Alee pleads that Abdool Ruhman was an 
agent of Noorunnissa Be^m, and not of himself. He denies the 
loan and mortgage, states ne had occasion to leave all his property 
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in charge of Noorunnissa Begum, and that she borrowed money for 
herself, pledging his property; that she gave him. the liautcmttah 
she had received from the plaintiff, and executed a similar one 
to the defendant, and that he was therefore not liable, and that the 
plaintiff had consented to attach the salary of the Begum’s son, 
and return the articles pledged, but, instead of doing so, had 
brought this action against him. 

Syed Hoosen Alee and Uzezunnissa Begum deny that their 
mother, Noorunnissa, borrowed money pledging defendant’s property, 
and plead that, if true, the defendant Nad Allee would have demand^ 
ed it from Noorunnissa in her lifetime. 

The plaintiff, in replication, states that he had nothing*to do with 
the Begum; that if Nad Allee committed any thing to the Begum’s 
charge, he ought to sue against her heirs for the recovery of it 

The defendant Nad Allee rejoined that the plaintiffs gave a 
hautcliittah to the Begum, through Abdool Ruhman, and handed 
over the amount of debt througli him to the Begum, which point 
was not questioned by the plaintiffs in their reply, and that under 
Construction No. 1046 no supplementary pleadings could be allowed. 

The sudder ameen considered the khata-buhees, sufficient to 
establisli the plaintiff’s claim, and gave a decree in his favor. 

The defendant, in appeal, chiefly urged that the Begum had exe¬ 
cuted an amanutnameh in his favor, which was registered. 

Although the hautchittah given by tlie plaintiffs to Noorunnissa 
Begum, and by her to the defendant Nad Allee, only shows that 
the property pledged belonging to him, Nad Allee, and does not 
show that the money was actually loaned to him, still the deposi¬ 
tions of witnesses, and the khata-buhees produced by the plaintiffs, 
and on which the sudder ameen has depended chiefly in his judg¬ 
ment, are strong presumptive evidence of the debt liaving been 
contracted by the defendant through Noorunnissa Begum. In the 
khata-buhees the name of the defendant is Inayat Allee and not Nad 
Allee: the same difference occurs in the hathcliittah. In the plaint, 
the plaintiffs sue the defendant as Syed Moonshee Nad Allee alias 
Inayat Allee, and some of the witnesses call him Ad Allee. The 
defendant, however, has raised no objection on this ground, and his 
having entered the hautchittah in evidence is an admission that he was 
called Inayat Allee as well as Nad Allee. There is no doubt 
whatever that the property pledged belonged to the defendant. 
The fact is established by the registered amanutnameh entered 
by him, as well as the hautchittah ; and liis allowing the property 
for so many years to remain in pledge is an argument of itself 
against the denial of the debt contracted. I seo no reason to 
interfere with the sudder ameen’s decree, W'hich I therefore confirm, 
dismissing the appeal, with costs. 



18* 


ZthL\U MOORSHKDADAD. 


The 28x11 March 1850, 

No. 24 of 1840. 

Reffular Appeal from the decision of Monlvee Momtas Alice, Moonsif 

of Oowas, 

Nowab Mofokhurah Moolk Mushccrudowlali Syed Sufdur Alice 
Khan Bahadur Sufdur Jung, Claimant, (Appellant,) 

versus 

Madhuh Shall, Ncehnonee SUalia, and Pcaree Lall Shaha, and others, 

(Plaintids,) Respondents. 

Suit for the I’ccovery of the possession of boegahs 12-13-2, 
of lakhiraj land in turnf Gopalpore, witli mesno profits calculated 
for five years. Company’s rupees 55-5-10, with interest rupees 13, 
annas 4, pie 7, total Company’s 68-10-5, laid at 18 times the 
annual produce of the,same to the amount of Company’s rupees 
1911-5, total Company’s rupees 267-15-5, Instituted 17th August 
1848, and decided 31st December 1849. 

The plaint shows tiiat the defendants Aslirufunnissa Begum, Kul- 
soomuunissa Begum, and Kumurunnissa Begum had lakhiraj lands in 
Gopalpoor, purchased by tlicir ancestors, and leased out to Kunaye 
Mundul; that out of the same the said Aslirufunnissa and Kulsoom- 
unnissa Begums had sold 8, b. 2^ c. of their respective shares 
for rupees 45-8 annas, to the plaintiff Neelmonee, on the 21stSrabuii 
1250 B, S.; that Kumurunnissa Begum had sold 2 b. 17^ c. 
of land to the same plaintiff* for rupees 16; that they executed 
deeds of sale respectively, and caused them to be registered; that 
the plaintiffs being joint proprietors had obtained possession only 
of 1 beegah, and failed to obtain possession of the rest through the 
collusion of Kunaye Mundul and the Begums. Therefore they 
sued against the defendants for the recovery of the lands, &c., 
alluded to, with interest 

The defendant Kunaye Mundul, in liis answer, pleaded that tlie 
lands in question belonged to the iinambarah of Nowab Sufdur 
Alice Khan ; that the defendant had entered on a lease of the said 
land in the name of his minor son, Kisto Lall, on the 22nd Srabun 
1243 B. S., at an annual jumma of rupees 4-11-12; that, with 
permission of the Nowab, the defendant" had been paying rent to 
the said Begums, defendants, and that they had no authority to 
sell the lands, 

The Begums (defendants,) in their answer, denied the sale of the 
lands in dispute, pleading they had no authority to sell them, as 
they were khadims, or servants, attached to the imambarah; that 
their father, Meermirdun Allee, had possession of the lands as 
khadim of the imambarah; that, on his death, they, the defen¬ 
dants, had succeeded him as khadims. 

The plaintiffs, in their replication, added that the defendants had 
sold not only the lands in dispute to tlicin, but also many other 
ancestral lands to others. 
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Meah Mirjan preferred a claim, resting on the right of the Nowab 
Sufdur Alice Khan Bahadur to the lands* 

The plaintiffs met the claim by stating that Meah Munowur 
Allee Khan had purchased the lakhiraj lands, and was succeeded 
by Meermirdun and Meah Jumurood, ancestors of the Begums, 
defendants; that in 1208 B. S. these lands were inserted in their 
names in the collectorate; that Meermirdun had been in possession 
for 30 years, and the Begums had succeeded him. 

Nowab Sufdur Allee Khan preferred a claim, on the ground 
that the lands in question were inserted in both Meermirdun and 
Meah Jumurood’s name in the collectorate; that the property is in 
the possession of Khaja Scrubs and belongs to the Now5b, and that 
tlie Begums are mere khadims, or servants. 

The plaintiffs met this objection by stating that the Khaja Seralis 
never had the title of Meer, and that in the.taidad of the collector¬ 
ate specifying the lakhiraj lands the title Meer preceded the name 
of the defendant’s father. Meermirdun could not therefore be con¬ 
sidered as Khaja Serah. 

The moonsiff considered the plaintiff’s case proved by the docu¬ 
mentary and oral evidence furnished by him, and gave a decree in 
his favor. 

Nowab Sufdur Allee Khan appeals to this court on the following 
grounds: that the moonsiff held no local enquiry regarding the lands 
in dispute; that the proprietary right belonged to him, the appellant, 
and not to the Begums ; that Meeah Munowur Allee and Jumurood 
Allee were Khaja Seralis of the ancestors of Nowab Sufdur Allee 
Khan; that Meah Mirjan and Meah Sooltan were likewise Khaja 
Seralis; that Meermirdun cannot be heir to the said Khaja Serahs: 
that should he have been an adopted son, yet under the Mahomedan 
law he cannot inherit the property of the Khaja Serahs, since their 
property belongs to the Nowab; that Meermirdun, of Gowalpai’ah, 
was the khadim of the imambarah, and his name was not in the 
taidad; that Meermirdun of Kaja Bazar was a Khaja Serah, and his 
name was in the taidad; that the fact of the lands in dispute 
appertaining to the imambarah was proved by the admissionso f the 
Begums, that they were khadims and had no proprietary right; that 
such lands were not liable to sale under Regulation X. 1793; 
that the witnesses to the execution of the alleged deeds of sale were 
the plaintiffs’ servants ; that the deeds were fictitious, and that the 
writer of them had not sworn to the execution of thein. 

The appellant in this case has entered no documentary evidence 
to prove that the lands, the possession of which has been decreed 
by the moonsiff in favor of the plaintiffs, (respondents,) were lands 
over which Ashrufunnissa and others. Begums, had no control. There 
is no towleutnameh or any deed to show that they were lands attach¬ 
ed to an imambarah, and that the Begums were khadims, as alleged 
by the appellant, and had no authority to sell them. The taidad 
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from tlie oollcctorate entered l)y the plaintiffs, shows that there was 
a large extent of lakhiraj lands in the village of Gopalpoor, pergun- 
nali Gowas, in the names of Meermirdun and Meah Jumurood. 
TJjc Begums were heirs of Meermirdun, and inherited the lands 
through him. The registered deed of sale on the part of the Begums 
appears a valid document, although they deny it, and by this deed 
of sale 10 beegahs of lakhiraj land in the name of Meermirdun, 
their father, is made over to the plaintiffs. The difference of the 
quantity of lands in the deed of sale and the quantity for which the 
suit is laid, is owing to the difference of measurement by different 
russees. I see no grounds for disturbing the moonsiti'’s decision, 
which I thA’eforc confirm, dismissing the appeal, with costs. 


The 30x11 March 1850* 

* No. 26 of 1850. 

Regulm' Appeal from the decision of Moulvee Momtas Allecy 

Moonsiff of Gowas. 

Kunaye Mundul, (Defendant,) Appellant, 

• versus 

Madhub Shaha, Neelmoneo Shaha, and others, (Plaintiffs,) 

Respondents. 

The defendant appeals to this court, urging chiefly in his plaint 
of appeal, that he had given a kubooleut to and taken a lease from 
Nowab Sufdiir Alice Khan, for the lands in question five or six years 
before tlie plaintiffs’ alleged purchase; that lie had paid the rents, 
and held dakhillas, notwithstanding wdiich the moonsiff had unjustly 
given a decree against him; that as he had paid the rents due from 
him to the Nowab, and as the case was decreed against the other 
defendants, he would be subjected to great injustice, if not exempt¬ 
ed from liability, and obliged to pay again. 

This case is connected with the case No. 24 of 1850, in which 
Nowab Sufdur Syed Alice Khan was claimant, and appellant and 
Pearee Lall and others, plaintiff’s, (respondents,) and which was 
decreed in favor of the plaintiffs, with mesne profits with interest. 

1 see no ground for exempting the defendant (appellant) from 
liability, as ho has been all along in possession without paying rents 
to the plaintiffs, who, under the deed of sale, were the actual 
proprietors, and therefore confirm the moonsifFs decision, dismissing 
the appeal, with costs. 
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The 30th Makch 1850. 

No. 8 of 1850. 

Regular Appeal from the decision of Baboo Petumber Mookerjea^ 

Moonsiff^ of Zeagunge, 

Sohun Lall Misser, (Defendant,) Appellant, 

versus 

Dan Singh Boyd, (Plaintiff,) Respondent 

Claim, for the recovery of a debt, “principal 103-13-15, and 
interest 8-3-10, total 112-1-5. Instituted 25th March 1848, and 
decided 14th December 1849. 

This case is explained in No. 59 of 1849, page 44, of the printed 
ZiJlah Decisions for the month of July 1849. 

Neither the plaintiff nor the defendant were able to procure the 
attendance of Prannath Sircar before the moonsiff; but as the plain¬ 
tiff testified on oath to the entries in his khata-buhee, and his state¬ 
ment is corroborated by several witnesses, I see no reason to doubt 
the evidence in his favor, or to disturb the nioonsitf’s decision, which 
1 therefore confirm, dismissing the appeal, with costs. 


The 30th Marcti 1850. 

No. 106 of 1849. 

Regular Appeal from the decision of Baboo Gooroopershand Bose, 

Moonsiffof Kandhee, 

Nuffer Chundcr Dhur, (Defendant,) Appellant, 

versus 

Kisto Bullub Singh, (Plaintiff,) Respondent, 

Claim, bond debt, principal rupees 100, interest 24, total rupees 
124. Instituted 20th P'ebruary 1848, and decided 20th July 1849. 

This case (see No. 57 of 1849, page 27, in the Zillah Decisions 
for the month of May 1849,) was returned to tlie moonsiff’ for re¬ 
trial, his investigation on certain points being considered defective. 

As it is now in evidence that the appellant w^as sometimes called 
Nuffer Dhur and sometimes Nuffer Cliundcr Dhur, and tliat he was 
in tlie habit of trading in silk and was well off, no doubt can rest 
upon the genuineness of the bond, which was sworn to by several 
M’itncsses to its execution. I see no ground for disturbing the moon- 
sifl’s decision, which I therefore confirm, dismissing the appeal, with 
co|ts. 
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Present: W. S. ALEXANDER, Esq., Judge. 

The 3rd June 1850. 

Case No. 1 of 1849. 

Appeal from the decision of Moulvee Mahotned Ra/lq, Sudder Aineen 

of Bhaugulpore. , 

Puddoo Sahoo, (Plaintiff,) Appellant, 

versus 

Gunga Doss, Saliibram, Gopal Doss, and others, (Defendants,) 

Respondents. 

Claim, possession of a house, instituted 18th September 1847, 
decided 19th December 1848. 

'Jiiis was a suit to gain possession of a house which the defen¬ 
dant, Gunga Doss, sold to the plaintiff on the 13th September 1847, 
for Company’s rupees 325: a deed of sale was executed, and the 
money paid. Defendant promised to have the transaction registered 
on the following day; but when plaintiff went to him for that 
purpose, the defendant Sahibram interfered, observing that he 
would produce a deed executed prior to the plaintiff’s and registered. 
Plaintiff^ in short, had since ascertained that there existed anotlier 
deed of sale for the same property, which had been drawn out and 
registered on the 15tli September. 

Gunga Doss answers that, on the 7th September, he sold the 
house to the defendant Gopal Doss. The plaintiff came to him, and 
enquired why he had sold the property. Defendant replied, tliat he 
was much pressed for funds. After some conversation, defendant 
agreed to execute another deed in plaintiff’s favor, provided Gopal 
Doss would consent to the transaction. The deed was executed, and 
a deposit of rupees 5 made by the plaintiff; but on a reference to 
Gopal, he refused to cancel the previous sale. Here the matter rest¬ 
ed. The sale was never completed nor the document registered. 

Gopal Doss answers that he purchased the house, paid the price, 
and had the deed of sale duly witnessed and registered. 

The sudder ameen dismissed the claim, as the plaintiff had failed 
to prove that the transaction was completed. 

i rom this decision the plaintiff has appealed on general grounds. 
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Judgment. 

Tlie appellant has brought forward certain witnesses, who depose 
to the receipt of the purchase money by the respondent; but tlieir 
evidence is conflicting; and the writer of the deed of sale and of the 
witnesses to tlie document clearly state that a deposit of rupees 5 
only was made. Under these circumstances I see no grounds for 
disturbing the decision of tlic lower court, which is herel)y afHnned 
without calling upon the respondent to appear. 


■ The 3kd June 1850. 

Case No. 164 of 1849. 

Appeal from the decislov of Mr, C, Macdonald^ Moonsiff of Monffliyr. 

Bundhoo Sahoo, (one of the Defendants,) Appellant, 

versus 

Bliarroo Bhatoo, (Plaintift*,) Respondent. 

Claim, debt on bond, instituted 24tli November 1848, decided 
9tb July 1849. 

The plaintiff, as the purchaser of the bond from Godhur Doss, 
the person who lent the money, sued both him and the borrower 
Bundhoo Sahoo, for the recovery of rupees 64-7-6. The instrument 
is dated the 15th Assiii 1253 F. S., and it is stipulated that the 
loan amounting to rupees 50 shall be repaid, with interest, in two 
instalments of rupees 25 eacli. The borrower had failed to fulfil 
the obligation; and (liodhur Doss having sold the bond to the plain¬ 
tiff*, he sues as above. 

Ilundhoo Sahoo answers that he received rupees 35 only. The 
balance, viz. 15 rupees, Godhur Doss promised to give him in a few 
days, hut he failed to do so. Defendants, moreover, had rcjiaid the 
loan by supplying Godlnxr Doss with various articles, such as w ood, 
milk, ghee, &c.j and held his receipt for rupees 25-1-J- annas. 

The moonsiff, rejecting the evidence of the w'itnessos to the 
receipt filed by the defendant, decreed against the defendant 
liundhoo Sahoo the amount proved to have been received by the 
defendant, viz. riijiees 35, witli interest, in plaintiff’s favor. 

The defendant Bundhoo Sahoo has appealed from this decision, 
urging that it w^as contrary to the provisions of Section 9, Regula¬ 
tion XV. 1793 to decree a claim of this nature in the plaiiitilFs 
favor. A summons was issued for the respondent to attend. 

The respondent has put in an answer, objecting to the pica now 
urged by the appellant, as it W'as not brought forward In his 
answer. 
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JUDGMKNT. 

From a perusal of tlio evidence to the execution of the bond, it is 
evident tliat the a])pellant, as stated in his answer, received, of the 
50 rupees for which the instrument was given, rupees 35 only. Tliis 
action however has been brought for the recovery of the whole sum 
entered In the bond, viz. rupees 50, witli interest accruing tliercon. 
The question then arises whether the plea now urged in appeal can 
be considered applicable to the present case; that is, whether 
the conduct of the lender in withholding rupees 15 from tlie loan, 
and then suing for the full amount, can be viewed as a device to 
elude the rules prescribed by the above regulation. Whether that 
plea was urged or not by the defendant, it is impcratJvc on the 
court to dismiss the claim if it can be gatlicred from tlie pleadings 
that such a device was employed. The respondent (plaintift) is 
not, it is true, the lender of the money, bqt, as purchaser of the 
bond, he stands in the position of the lender. The plea now urged 
must, in my opinion, be deemed fatal to the plaintiff ’s claim. The 
very fact of a party taking a bond for rupees 50, and withholding 
rupees 15 from the borrower, and then commencing an action 
against him to compel payment of the full amount, must be viewed 
as a device within the meaning of the regulation, tecauso it is 
making a demand of principal and interest much in excess of the 
sum lent; and whether the lender at the time of making tlie loan 
intended to evade the law by withholding a portion of the loan, 
or whether he acted in a dishonest manner subsequently, matters 
little; in either way it was a device to obtain a larger profit for his 
money than tlie above law authorises. Ordered, therefore, that tlie 
appeal be decreed, and the decision of the moousifif reversed, witli 
costs. 


The 3rd June 1850. 

No. 51 of 1848. 

Original Suit, 

Instituted 14th July 1848. 

Rajah Byjnaili Narain Singh, PlaintifT, 

■eersm 

Mr. S. Cave and Mr. W. Landale, Defendants. 

Claim, rent of land. 

The plaint sets forth that the estates of the plaintiff w’^orc under 
tlio custody of the Court of Wards from the Fussily year 1246 to 
1251, and that Anundlal Gliose was appointed as his guardian; that 
the said guardian farmed out mouzah Chandore to the defendant 
Fitzpatrick, tliough the lease was made out in the name of J. G. 
Barnes, and possession was given from the Fussily year 1250, at a 
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yearly rent of inipccs 2100. Li the beginning of 1252 Fussily the 
plaintilPs estates were released from the Court of Wards, and he 
ascertained that the defendant Fitz 2 )atrick had fallen into arrears, 
with interest accruing, to the amount of rupees 3656-10-1-8. The 
lessee Barnes died in 1252 Fussily, without heirs surviving him, and 
Mr. Fitzpatrick had left the Putterghat and Byjnathpore concern, 
leaving Messrs. W. Landalo, Bonnet, and Cave in possession of the 
aforesaid concern. Plaintiff therefore brings this action against the 
aforesaid parties, to compel payment of the arrears, with interest. 

Mr. W. Landale answers that he is altogether unconnected with 
the case. 

Mr, Bciiftct answers to the same effect. 

Mr. Cave answers that he has no knowledge of the farming 
transaction. The Putterghat concern was attached by the sheriff 
in October 1846, and Mr. Thomas purchased the i)roperty at a 
slieriff’s sale. On the' 18th Sej)tember 1847, the property Avas 
purchased by Mr. A. V. Dunlop from Mr. Thomas, but at the time 
there was no farming engagement attached to the concern. Defen¬ 
dant has no interest whatever in the concern, nor does he I’cccive 
any remuneration from the proprietor, who is Mr. Dunlop. 

Mr. Fitzpiitrick answers that there were three proprietors of the 
Putterghat concern, viz., Mr. James Gibson Barnes, Mr. Kerry, 
and defendant. The claim therefore ought to have been brought 
against the whole of the partners. Second. Barnes was not a 
manager but a proprietor; if therefore Barnes took a lease of the 
farm, as plaintiff states, his estate is answerable for the arrears. 
Defendant denies having taken a lease of the farm cither on liis 
own account or on that of the concern. Third. Barnes did not die 
without heirs, his wife survived him, and is living In Purncali. 

The plaintiff replies that he will adduce proof to sliow that the 
defendant Fitzpatrick took the lease in the name of Barnes, wlio 
was his manager, and that Fitzpatrick made over the Ihittcrgliat 
concern to the defendants Landale, Bciinct, and Cave, and that it is 
customary for a concern to become responsible for arrears of this 
nature. 

In drawing up the usual proceeding in conformity with Sec* 
tion 10, Regulation XXVI. 1814, the vakeel of tlie plaintiff 
stated that his client did not bring the action against the Putter- 
ghat concern collectively, but against the several defendants 
individually. 

Judgment. 

The plaintiff in this case has produced no written engagement to 
show w’ho or what parties are responsible for the arrears of rent 
The kuboolcut or counterpart of the lease is not forthcoming. A note 
written in the ITindee character, dated the 12th January 1848, and 
signed wdth the initials of a name alleged to be that of the defen- 
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dant Fitsspjitrick, has been filed in proof; but in that note the 
writer states that the farm was taken by Barnes for the Puttei'ghat 
concern, and expresses surprise that the matter had not been 
adjusted. The witnesses brought forward by the plaintiff state 
that the defendant Fitzpatrick took a lease through Barnes of 
the farm from the Fussily year 1250, and made collections, and 
paid the •rent till the year 1252 F. S., when he left for another 
concern, and then the defendants Bennet, Landale, and Cave 
entered upon possession and made collections. A jumma-wasil-bakeo 
account has been filed, showing the receipts and arrears for the 
three years, together with certain receipts for rents paid in, bearing 
the initials of a name alleged to be that of the defendant^itzpatrick 
and a few with the name of Bennet. The plaintiff, in his replication, 
observes, that he has included in his action the defendants Landale, 
Bennet, and Cave, because it was customary for a concern to become 
responsible for arrears of this nature; yet, strange to say, his wit¬ 
nesses declare that the Putterghat concern was not interested in 
the lease, which was of the nature of a private transaction between 
the plaintiff and the defendant Fitzpatrick. The evidence of the 
witnesses and the pleadings of the plaintiff aj)pear to be at vari¬ 
ance on this point; but it was incumbent on the plaintiff* to show 
clearly under what conditions the farming lease was held, more 
especially when by his own admission it was made out in the name 
of another party. The courts have nothing to do with the form in 
which a plaintiff cliooses to bring his action; but if documents are 
withheld from its inspection, or the pleadings are at variance with 
the facts established by the evidence, the claim must be dismissed. 
Order, accordingly, with full costs of all the defendants to be charg¬ 
ed to the plaintiff*. 


Tue 3kd June 185(». 

Case No. 191 of 1849. 

Appeal from the decision of Mouhee Fvrhut Alhjt Moonsiff of 

^oomjgurrah, 

Ilookum Chund Chowdry, (Plaintiff*,) Appellant, 

versus 

Mussamut Radha and others, heirs of Bekharcc Gopo, deceased, 

(Defendants,) Respondents. 

Claim, debt on bond, instituted 8th June 1849, decided 30th 
August 1849. 

The plaintiff sued the defendants, as heirs of Bekharec Gopc, on 
a bond dated 11th Bhadoon 1250. 

The defendants answer that the obligation was discharged during 
the lifetime of Bekharee. 
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The moonsiflF (Usmissed the claim, because it was proved to his 
satisfaction, by one of the witnesses to the bond, and by the other 
witnesses brought forward by the defendants, that the bond had 
been satisfied. 

The plaintiff has appealed from this decision on general grounds. 

Judgment, 

I see no reason for interfering with the judgment of the moonsiff. 
The appellant objects to the respondents’ witnesses, but their evi¬ 
dence appears to me trustworthy, and the moonsiff has had the 
opportunity of examining them personally. Appeal dismissed 
without siynmoning the respondents. 

TnE 6 th June 18J0. 

Case No. 52 of 1848. 

Onginal ^uit. 

Rajali Byjnath Narain Singh, Tluintiff, 

versm 

Mr. W. Fitzpati’ick, Mr. W. Laudale, Mr. Bcnnct, and Mr. J. Cave, 

Defendants. 

Cdaim, Company’s ru 2 )ccs 1284-2-4, excess collections, insti¬ 
tuted 14th July 1848. 

The plaint states that the Sunbhursa mehal was let in farm to 
Mr. Onraet for a period of five years, and he underlet it to the 
defendant Fitzpatrick. There were disputes between jdaiutifi' and 
the under-farmer, but on the 5th December 1844 they were 
adjusted, and a deed of agreement was drawn out, by the conditions 
of which Mr. Fitzpatrick relinquished all claim to the rents of the 
9 annas kists of the aforementioned estate. Notwithstanding the 
agreement, the defendant Fitzpatrick made collections from the 
9 annas kists to the extent of Company’s rupees 958-5. Plaintift* 
therefore sues Fitzpatrick for that sum, with interest thereon, and 
by way of precaution includes the other defendants who are in 
possession of the Putterghat concern. 

The defendant Fitzpatrick answers, that the claim brought 
forward by the plaintiff* is a false one. When the matters in 
dispute regarding the farm were adjusted, plaintiff agreed to pay 
defendant rupees 11000, of which sum rupees 5000 have been 
settled and rupees 6000 are still due. It is but reasonable to 
suppose that the sum now claimed, had it been really due, would 
have been adjusted at the same time. 

The otlier defendants have put in answers, disclaiming all interest 
or responsibility in the present suit. 

The plaintiff replies that the agreement alluded to by the 
defendant Fitzpatrick has become the subject of another suit in 
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which he has filed an answer. lie denies having given the deed of 
agreement alluded to. 

Judgment. 

The plaintiff lias brought forward certain witnesses, who depose 
to thcii' having paid certain sums as rent on account of the 9 annas 
kists of Sunbhursa to the defendant h'itzpatrick; but though these 
sums were of considerable amount, they took no receipts from him. 
In short, thougli the defendant is stated to have collected no loss a 
sum than rupees 958, after consenting to resign his farm, the 
plaintiff cannot produce a single receipt of the defendants to 
establish this fact. To refute a claim of this nature, or in other 
words to prove a negative is very difficult; consequently the claim 
ought to be supported by the strongest evidence. In the absence of 
Rufficieiit proofi I dismiss the claim, with all costs chargeable to the 
plaintiff. • 


The llTU June 1850. 

Case No. 172 of 1849. 

Ajipeal from the decision of Mouhee Mahomed Huneef Jirst grade 

Moonsiff of Bhaugulpore. 

Byroo Gopo, (Defendant,) Appellant, 

versus 

Ramchurn Bhuggut, (Plaintiff,) Respondent. 

Claim, debt on bond, instituted 2nd February 1849, decided 
23rd July 1849. 

This action w as brought to recover from the defendant Com¬ 
pany’s rupees 62-1, being principal and interest of a bond dated 
21st Bhadoon 1255 F. S. 

The defendants deny the obligation. There were tliree bonds 
amounting to rupees 75, which they had discharged, but plaintiff 
did not return tlie documents. 

The moonsiff on the evidence decreed the case in plaintiff’s favor. 

The defendants have appealed, urging that the alleged writer of 
the bond, upon which document the decree had been given, died 
ten years previous to the date of the aforesaid bond, a fact which 
had not come to their knowledge till just before the decision of the 
suit A summons was issued for the respondents to attend- The 
appellant, however, has taken no steps to serve process on the 
witnesses named by him to substantiate the plea now urged. 

Judgment. 

The appellant has failed to adduce proof of the plea urged in 
appeal; and as the execution of the bond and the receipt of tho 
money have been proved, I see no reason for interfering wdth the 
decision of the lower court, which is hereby affirmed. 
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Present : W. J. II. MONEY, Esq., Judge. 


The 5th July i850. 

No. 35 of 1847. 

Appeal from the decision of Moulvee Mahomed Kuleem, Principal Sudder 

Ameen^ dated the XAtk April 1847- 

Chundcrnautli Rha, (Plaintiff,) Appellant, 

versus 

Doya Moyce, wife of Chundce Churn Rha Ruxee, deceased, Ram 
Ooomar Chattcrjeea, Kaleesliunkor Glioo, Buiigoo Cliunder Glioo, 
Annund Chunder Doss, Nubkishorc Dhur, Ram Hurree Dhur, 
Budun Chunder Doss, Radhanauth Gliose Chowdrccy Bliolanauth 
Gliose Cliowdree, Mohesh Chunder Ghosc Cliowdrce, Bhyrub 
Chunder Sumadar, Islior Chunder Surnadar, Nubkisliore Bose, 
Joogul Kishore Bose, Gour Chunder Bose, Oonioshunker 
Burunshurma, Ram Cooniar Chung, Orjoon (3hung, Nokur Khan, 
and Oomur Duroy, (Defendants,) Respondents. 

This suit was instituted by the plaintiff for a reversal of an order 
under Act IV. 1840, and for possession of a 4 annas share of a talook, 
with mesne profits, laying his damages at rupees 4/510, 9 p., 15 k. 
It appeared from his statement that in kismut Bahurdurpore and 
other kismuts there was a kharija talook of pergiinnah Bungroora, 
Called Kishenpershad Bose, who had two sons, called Doorguj)er- 
shad Bose and Jyenarain Bose; that the 8 annas share of the f(3rmcr 
devolved upon his heir, Nubkishen Bose; and the plaintiff’s father, 
by virtue of his right as grandson, and by a decree of court, succeeded 
to the 8 annas share of jyenarain Bose, and, in consequence of his 
embarrassed circumstances,,caused the names of the plaintiff and 
his younger brother, Chundee Churn Buxeo, linsband of the defen¬ 
dant, Doya Moyce, to be recorded in the collcctorate, though remain¬ 
ing in possession himself: that the plaintiff’s brother having died in 
the month of Chyte 1234, and his father in the month of Kartikh 
1241, the plaintiff, according to the Hindoo law, became possessed 
of all the property, and Doya Moyee’s husband having died before 
his father, she was entitled only to maintenance, which she had 
received for a period of fifteen years and eight months, and never was 
in possession of any land: that In the month of Poos 1250, Doya 
Moyee, having proceeded to her father’s house, through the collusion 
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of the other defendants laid claim to half of the nlaintiff^s father’s 
property^ that is, a 4 annas share of the talook, ana instituted a suit 
under Act IV. 1840, which resulted in the magistrate giving her 
possession, and that order being confirmed in appeal by the sessions 
judge. 

Doya Mo 3 ’'ee, wife of Cliundee Churn Rha, deceased, replied that 
her father-in-law,Cashenauth Rha Buxcc, in the year 1220, made over 
all his property to his two sons by a deed of transfer, that is, to the 
plaintiff and her husband, pnd they were accordingly in possession: 
that her husband, having no children, gave her permission, before his 
death, in the presence of respectable persons, to adopt a son, so that 
after his dt*at.h she became entitled to her husband’s share of the 
property, and remained in joint possession thereof with the plaintiff 
up to the month of Assin 1250, at wliich period, in consequence of a 
dispute, a separation took place, and her rents were collected by her 
own servants from tlio month of Kartikh 1250, and an ousut talook 
granted to Annund Cliundcr Doss and Uungoo Chuiider Ghoo, and 
a farming lease to Kalec Kinker Ghoo: that in a suit brought by 
Ram Kisliore Chuckcrbuttec against her father-in-law, the fact of 
the transfer of his property was distinctly set Ibrth. 

The replication and rejoinder wore merely a repetition of former 
statements. 

Annund Chunder Doss and Bungoo Chunder Ghoo corroborated 
Doya Moyee s statement, and observed, in addition, that Annund 
Chunder had a neem howla of his own in the 8 annas share of the 
talook belonging to the plaintiff and Doya Moyee, 

Tins statement was denied by the plaintiff^ 

Brijkishore Dhur filed a petition to the effect that, in talook 
Kishen Pershad Bose, in kismut Gosut, there was a mccras howla 
of very long standing, called Chunder Gangoolec and Kanjye 
Guttah, an 8 annas share of which he was possessed of by purchase 
in conjunction with others; but in the case pending under Act IV. 
1840, no allusion had been made to this howla by the plaintiff or 
Doya Moyee. 

The principal sudder ameen referred to the hewasta of the 
pundit at Dacca, by which the deed of transfer by the plaintiff’s 
father was considered valid, the half cf the property belonging to 
Doya Moyee’s husband, after whose death she had a right to posses¬ 
sion, and could not be disturbed during her life-time by the plaintiff, 
and further that, if Doya Moyee had received permission from her 
husband, at the time of his death, to adopt a son, she was at liberty 
to do so, which opinion was in accordance with that expressed by 
the pundit attached to the Sudder Dewanny Adawlut; and consider¬ 
ing from the evidence adduced by Doya Moyee, that after her 
husband’s death she had been in joint possession with the plaintiff’, 
and that permission had been given her by her husband three or 
four days before his death, he dismissed the plaint, with costs. 
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T]ie appellant again alluded to the fact of Doya Moyee’s husband 
having died before his father, whicli, according to the Hindoo law, 
would be a bar to lier inheriting her husband’s share, and observed 
that the opinion of the pundit liad been founded upon an erroneous 
question, for the deed of transfer was false, and neither the original 
nor copy had been produced, and no measures had been adopted by 
the principal sudder ameen to test the fact: that altliougli mention 
was made of a transfer by his father to escape the annoyance of Ids 
creditors, and the names of Ids brother and Idrnself were recorded, 
yet his father continued in possession, as could be seen from the 
execution of decree oases of Ram Kishore Chuckerbutteo and 
Nubkishen Bose, wlien the property was lotted for sji<le for the 
payment of Ids father’s debts: tliat as, moreover, there were no other 
heirs but Idmself, and his brother, Doya Moyee’s husband, tliere was 
no necessity for making the transfer: that no documentary evidence 
either had been adduced in support of the jferndssion to adopt, and, 
if such had been really given, the respondent would most assuredly 
have adopted a son during an interval of twenty years, or have 
given some information to the court, 

Annund Chundcr Doss and Bungoo Chundcr Glioo presented 
petitions in this court, protesting against any interference witli their 
ousut talookdaree rights. 

The respondent Doya Moyoe having acknowledged the appellant’s 
claim, and filed a compromise to that effect through another pleader, 
and not the one entertaining by ber during the progress of the suit, 
a notice was twice issued from this court to remove all grounds of 
suspicion and ascertain the real facts, and as she has duly acknow¬ 
ledged the compromise alluded to, through the kazee of the place 
where she is residing, nothing remains for this court but to accept 
it The appeal is therefore decreed, according to the compromise 
filed by Doya Moyco, and the principal sudder ameen’s order 
reversed, and tlie appellant will receive possession of the share claimed 
by him, with mesne profits and interest according to custom, and 
the respondent Doya Moyee will defray the costs and whatever 
rights the objector in tliis case may really be found to possess will 
not be injured by this decision. 
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The 22nd July 1850. 

No. 54 of 1847. 

Appeal from the decision of Moulvee Mahomed Kuleemy Principal Sudder 

AmeeUy dated the 12^^ June 1847. 

Goluk Chunder Surnamat, son of Mirtenjye Surnamat, deceased, 

(Plaintiff,) Appellant, 

vessus 

Byjnauth Surnamat, son of Kislicn Cliunder Surnamat deceased, 
Gour Chunder lliswas, Ilur Chunder Biswas, Muddun Mohiin 
Mookcrj^c, Sheikh Adoo Chowkecdar,Babux’oolla,Fukeer Chand 
Chung, Sheikh Chottoo, Ram Pershud Chung, Gourkishore Kur, 
Byjnautli Ghose, Gopeenauth Ghose, MadJiub Shikdar, Bin- 
drabun Chunder Raujbullec, Ramdial Banerjeea, Comul Chunder 
Gungapaddeca alias" Phool Chunder Giingapaddcea, Byjnauth 
Chuckerbuttee, Nuad Kishore Chuckerbuttce, Muddun Narain 
Chuckerbuttee, Kislien Chunder Chuckerbuttee, and Nitanund 
Chuckerbuttee, (Defendants,) Respondents. 

This suit jvas instituted by the mother of the appellant for pos- 
session of an 8 annas share of a talook, with mesne profits, laying her 
damages at rupees 445, annas 6, pie 1, krant 18. It apj)eared that in 
pergunnah Chunderdeep, cliukla Huriia Phoolleea Jooar, and kisinut 
Sobindrea and Tajcattec, there was a birmootur talook, cjilled Iiuler- 
narain Surnamat, the property of her husband and Byjnautli 
Surnamat in equal portions : after her husband’s death she was in 
possession of his share, as guardian of her minor son, up to the year 
1248, first tlirough her gomashta, and then through her farmer, Hur 
Chunder Biswas: that in the year 1249, being dispossessed through 
the collusion of tlie judncipal defendants, she instituted this suit a 
second time for possession of her 8 annas share, lier former suit hav¬ 
ing been struck off the file for default on the 17th September 
1845. 

Gour Chunder Biswas replied that an 8 annas share of the talook 
alluded to belonged to Byjnautli defendant, and an 8 annas share to 
Goluk Chunder Surnamat, the plaintiff’s son ; that on the 12th 
Assar 1250 Byjnauth and Goluk Chunder gave him a consideration 
of 30 rupees, an ousut talookdaree lease of 4 kanees of land out of 
that talook in jote imizaff'at Baburoolla, and Issur Chunder Kur, 
and Gourkishore Kur, and Edruk, and muzafliit howla Mulsee Ram 
Chung, and muzafl'at ncem howla Edruk, at a jmnma of rupees 19, 
annas 8: that he obtained possession of the land and gained a sum¬ 
mary decree for rent due from the ncem howla : that subsequent¬ 
ly, Byjnauth having sold him half of his 8 annas share on the 25tli 
Bhadoon 1250, he was in possession thereof as talookdar, and paid 
also the ousut talook rent to the parties above mentioned: that 



ZILXiAH BACKERGUNGB. 


113 


as Goluk Clmnder was in possession of liis 8 annas share up to 
the year 1249 and subsequently, with the exception of the land 
included in the ousut talook lease, he could not understand how he 
could bo considered a minor : tliat the plaintiff had on a former 
occasion brought forward her claim, which was struck off as being 
unfounded : that he wished Goluk Ohunder to be brought before 
the court to judge of his age, and remarked that although Byjnauth 
was uncle of Goluk Chimdcr, and lived in the same premises, 
Byjnauth was mentioned as residing at Casheepore : that Byjnauth 
and Ilur Chunder had been made defendants merely for the purpose 
of eliciting an admission of the claim, and other parties, who were 
witnesses to the talook lease, and some of whom had give© evidence 
in the former case, had also been included irregularly as defen¬ 
dants. 

The plaintiff, in her replication, declared that Goluk Chunder 
was born on tlie 20tli Maugh 1234, and tlicil'efore, at the time the 
lease was said to have been executed, he was only 15 years, 4 
months and 23 days old : that the delivery of a lease for a consi¬ 
deration of 30 rupees was improbable, from the fact of tlic annual 
assets of the different parcels of land mentioned by the defendant 
being rupees 55, anna 1, gundahs 16, from which rupees 19, annas 8, 
being deducted as the jumma, there would be a profit of rupees 35, 
annas 9, krant 16, but the improbability of such a lease being given 
was still stronger from tlie circumstance of rupees 39, annas 15, 
being inserted as a balance up to the year 1248, in the jumma- 
wasil-bakee papers of Hur Clmnder Doss, the farmer, and again for 
the year 1249 the mofussil assets being set down as rupees 29, annas 
2, pie 1, krant 8, making a total of rupees 132, anna 1, pic 1, krant 8, 
of which half, that is, rupees 66,0 anna, 6 i)ie, 14 krants, would belong 
to Goluck Chunder; that in tlie former case the defendant mentioned 
having received tlie lease on the 10th Assar 1250, and afterwards 
stated the 12th of that month, and tlie purchase from Byjnautli was 
said to have been on the 25th Bhadoon 1251, and notliing said of any 
rent being paid, while in tliis case the 25th Bhadoon 1250 is stated 
as the date of purcliaso of Byjnauth’s share, and rent is mentioned 
as Iieing paid, but how or on what date is not specified. 

The defendant, in his rejoinder, after repeating lus former objec¬ 
tions, admitted that the year 1251 had been mentioned in the former 
case as the date of his purchase from Byjnauth, which was a mere 
clerical error, and observed that as the assets of the land, included in 
his lease, amounted to rupees 27, annas 5, pie 7, after deducting the 
rent payable by him, namely, rupees 19, annas 8, and the expense of 
collection rupees 3, annas 8, there was a profit of rupees 4, annas 5, 
pie 7, krant 4, so that 30 rupees was not such a very small consider¬ 
ation to give. 

Gour Kishorc Kur, Baburoolla, and Fukeer Chand corroborated 
the defendant’s statement, and declared that in the year 1249 
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Goluk Chunder managed liis own affairs, received the rent from 
them, and gave receipts. 

Goluk Chunder, on his own account, observed that he was of 
age in the month of Maugh 1252, and therefore could not possibly 
liave realized the rents himself in the j’^ear 1249. 

The reply of Gopeenauth Ghose and Rampershad Chung was 
also corroborative of Gour Chunder’s statement, and they declared 
that Goluk Chunder was now 24 years of age, and was not a minor 
at the time the ousut talook lease was given. 

The principal sudder ameen, with reference to the evidence 
adduced before the ameen deputed to the mofussil, and also before 
his naib n^izir, was of opinion that the delivery by Goluk Chunder 
and Byjnautli of the ousut talookdaree lease for 4 kanccs of land to 
Gour Chunder Biswas, and the possession of the latter by virtue 
of that document, as also the possession of Goluk Chunder in the 
remainder of liis land, \verc fully established, and from the appear¬ 
ance of Goluk Chunder he did not think he could have been a 
minor at the time the lease was given, or at the time the suit was 
instituted, namely, the 4th Assin 1252; and suspecting from the 
silence of Byjnauth his sharer, that he had caused the suit to be 
instituted through the appellant and his mother, he considered the 
claim unfounded, and dismissed it, with costs. 

The appellant, after repeating his former pleas, observed that the 
pottali was on a low stamp, and not registered, and the signature did 
not tally with that on other papers in this case, and Bhugwan 
Chunder, the writer of the pottah, Iiad not been produced: that 
the opinion of the ameen deputed to the mofussil was in his favor, 
and the witnesses, who gave evidence before him, were men of 
respectability, while those examined by the naib nazir were of 
low caste. 

There was nothing new in tlie reply of the respondents, except 
that they commented upon the ameeji s opinion being at variance 
with tlie evidence adduced before liim, tlie latter being in their 
favor, wliich contradiction, in fact, was the cause of tlie naib nazir’s 
deputation. 

The minority or otherwise of tlie appellant at the time the onsut 
talookdaree lease was said to have beeq granted, cannot, of course, 
be determined from his appearance. Considering, however, the 
evidence before the ameen deputed to the mofussil in the first 
instance, and that adduced before the naib nazir of the principal 
sudder ameen’s court, wlio succeeded him, and Lhe unexplained 
silence of Byjnauth, a sharer with the appellant, there is certainly 
strong ground for discrediting the claim now brought forward. 

I see no reason therefore to disturb the decision of the principal 
sudder ameen, which is confirmed, and the appeal dismissed, with 
costs. 
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The 23ed July 1850, 

No. 55 of 1847. 

Appeal from the decision of Moulvee Mahomed Kuleem^ Principal Sadder 

Ameen, dated the 2\th June 1847. 

Zereena Beeboc, wife of Mahomed Cassim, deceased, mother of 
Aimoonissa and Kaimoonissa, minors, ^and Doolye Beebee, wife of 
Mabomed Nazim, deceased, mother of Ruheem Jan Bcebee and 
Pushan Beebee, minors, (Defendants,) Appellants, 

versus 

Mahomed Abbas and Burye Beebee, wife of Mahomed Zakur, 
deceased, mother and guardian of Mahomed Yassin, minor, 
(Plaintiffs,) and Mahomed Alcear, Respondents. 

This suit was instituted by the plaintiffs, as paupers, for posses¬ 
sion of an 8 annas share of liereditary rent-free and malgoozaree 
land, laying their damages at Company’s rupees 2998. They repre¬ 
sented that in pergunnali Buzurgooinedporc and Sydpore, there 
were 12 different properties belonging to their father, Mahomed 
Ushkur, and their uncle, Mahomed Haneef, namely, five rent-free 
and six malgoozaree properties formed by those persons, and a rent¬ 
paying howla created by their grandfather, Nassir Mahomed : that 
of the five rent-free properties, one was in pergunnah Buzurgoomed- 
pore, kisniut Dood Cattee, consisting of 15 gundahs of cheraghee 
land in the name of their father and Mahomed Ilancef, given by 
Kebul Ram, the former zemindar, the assets of which were rupees 
9, annas 12; a second property consisting of 12 cowrees of land of 
the same description recorded as before, witli assets at 3 rupees; a 
third in the same pergunnah and kismut, consisting of 8 cowrees 
of land in the same names as before, with assets at 1 rupee; a 
fourth in the same pergunnah in kismut Soor Cattee, consisting of 
8 cowrees of land cheraghee, given by Mohindee ^hiktlar talook- 
dar, in the name of their father and uncle, and Mahomed Waffec 
and Mahomed Waris, of which a 5 annas, 6 gundahs, 2 cowrees, 
2 krants share belonged to their father and uncle, with assets at 
1 rupee; a fifth in that pergunnah and kismut Dood Cattee, con¬ 
sisting of 2 kances, 7 gundahs, 1 krant, of the same description of 
land, on which their dwelling house was erected. The following 
was the description of rent-paying property, namely, the first a 
howla in pergunnah Buzurgoomedpore, kismut Dood Cattee, talook 
Woomakaunth and Casheekaunth and Calleckaunth, consisting of 1 
kanec of land in the name of their father and uncle, with a jumma 
of 5 rupees, 5 annas, 4 pie; the second an onsut talook in that 
pergunnah and kismut in Mohindee Shikdar’s talook, 1 kanee 
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of land, in the name of their father, with a jumma of 4 rupees ; a 
third a howla in that pergunnah, kismut Dood Cattee and Soor 
Cattce, connected with talook Khaja Nikosc Pogose, 5 gundahs of 
land, in the name of Mahomed Zullccl, with a jumma of 1 rupee; 
the fourth an ousut talook in pergunnah Sydpore, kismut Coxcally, 
connected with talook Izzan Beebee and Golukchunder Mundul, 
in the name of their father and uncle, 30 heegahs of land, with a 
jumma of 2 rupees 4 annas; the fifth a howla in that pergunnah 
and kismut, talook Sheohparshad and Rutten Chand Khetree, ousut 
talook Wahid Ally, about 30 heegahs of land, in the name of 
their father and Mahomed Uzeem, with a jumma of 2 rupees 
4 annas; the sixth a howla in that pergunnah and kismut, talook 
Rugoo Doorga, ousut talook Ramjye Goopt, mozafat howla 
Ramnauth Mistreo, in the name of their father, 11 heegahs of land, 
with a jumma of 10 rupees; also a howla purchased hy their grand- 
father, Nassir Mahomed, in pergunnah Sydpore, kismut Owra 
Catulcca mozafat talook Kauntmonce Doss, ousut talook Tyeram 
Goopt, mozafat howla Sahehdee, in the name of Nassir Mahomed, 
21 heegahs of land, with a jumma of 11 rupees. That all the 
aforesaid lands were the joint property of their father and uncle, 
excepting the fourth lakhiraj lot, of which a 5 annas, 6 gundahs, 
2 cowrees, 2 krants share only belonged to them : that after a sepa¬ 
ration had taken place, an 8 annas share remained with their father 
and an 8 annas share with their uncle, and in like manner, after 
their father’s death, they were in possession with their uncle, he 
having the entire management: that in the month of Bhadoon 
1240, their uncle having dispossessed them of their share, witli the 
exception of 3 cottalis of land in the fifth lakhiraj lot described 
above, where their own and their uncle’s dwelling house were 
erected, they have been compelled to bring the present action. 

Mahomed Cassim and Mahomed Nazim denied the claim of the 
plaintiffs, and observed that during the life-time of their grand- 
iather, Nassir Mahomed, their father possessed, on his own accomit, 
the following rent-free lands in pergunnah Buzurgoomedpore and 
Sydpore, nan^ely, in pergunnah Buzurgoomedpore, jowar Soor 
Cattee, kismut Dood Cattee, 14 gundahs of cheraghee land, which he 
recei\^efl from the former zemindar, Malwmed Saduk Chowdrec, in 
the month of Jyte 1164, which land w^as formerly called mozafat 
Nassir Mahomed, Ahreesh Mahomed, Sonaoolah, Syud Kootub, 
Buncha Ram, and Ram Chunder Byragee; also, in that pergunnah, 
talook Mohindee Shikdar, kismut Soor Cattee, a 3 gundahs, 1 cowree, 

1 ^ krant share of cheraghee land purchased on the 8th Aughun 1198, 
fi*om Mahomed Nukkee and Mahomed Rafee: in that pergunnah 
and talook, kismut Dood Cattee, 1 kanee cheraghee land, which he 
received in 1189, from the talookdar aforesaid: in that pergunnah 
and talook kismut Dood Cattee 1 kance cheraghee land of Munshur 
Akhoon, .purchased from him in the year 1171. The malgoozaree 
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land belonging to their father in the two pcrgunnalis mentioned, 
were represented as follows; in pergnnnahBuzurgoomedpore,talook 
Buny Chundcr Bonerjea, Joar Cattalea, kismnt Dood Cattec, a 
howla in the name of Mahomed Cassim, consisting of 1 kance of 
land, with a juinma of 5 rupees, 9 annas; in that pcrgiinnah, talook 
Mohinder Shikdar, kismiit Dood Cattee, an ousut talook in the name 
of his brother, Mahomed Uzeein, 1 kanee,4 cottalis, 2 ki'ants of land, 
with a jumma of rupees 4, annas 3, pics 11, cowrees 3, also in that 
pergiinnah talook Mohinder Shikdar, Idsmut Dood Cattee, a howla 
in the name of Mahomed Cassim, with a jumma of 1 rupee, 
14 annas, consisting of 7^ gundahs of land: in that jpergunnah, 
talook Mohcsli Chundcr Baboo, kismut Dood Cattee and Soor 
Cattee, a howla in tlic name of Mahomed Zuleel, with a jumma 
of 1 rupee, 4 annas, 7 gundahs, and 1 cowrec of land : in that 
pergunnah, joar Badopasha, kismut Dood •Cattee, talook Mohin¬ 
der Shikdar, a 1 anna, 10 gundahs share, purcliased in the name of 
Mahomed Uzeem and Mahomed Cassim: in pergunnah Syedpore, 
talook Izzan Becbcc and Goluk Chundcr Mundul, ousut talook 
Coxcally, mouzah Satoobunneea, kismut Kistnuggur, an ousut talook 
and howla in the name of Mahomed XJzccm, with* a jumma of 
4 rupees, 8 annas. Besides the property just mentioned, which was 
their father’s by purchase and possession, there was a liowla in the 
name of Mahomed Ushkur, with a jumma of 11 rupees, consisting 
of 3 beegahs of land, in pergunnah Syedpore, talook Rughoo Doorga 
Doss, ousut talook Ramjyo Goopt joar Owra, and in that pergunnah 
talook Kaunt Munnee Doss, ousut talook Jyeram Goopt joar Owra, 
a howla in tlie name of Nazir Maliomed, with a jumma of 10 ru¬ 
pees Sicca, consisting of 3 beegahs, 15 cottahs of land, of which two 
properties, an 8 annas share belonged to their father, and an 8 annas 
share to the father of the plaintiffs, wlio sold it to their father on 
the 10th Bysakh 1221, and after liis death they (defendants) were 
in possession of his property. That the claim of the plaintiffs was 
barred by the statute of limitations, inasmuch as the lakhiraj and 
chcraghee land abovementioned were possessed by tlieir grand¬ 
father in the years 1154, 1189, 1191, and 1198, and no possession 
shown or claim, in fact, preferred by the father of the plaintiffs, or 
themselves, till recently: that out of the 1 kanec of lakhiraj land, 
possessed in the year 1189, and the 1 kance possessed in 1198, their 
father established a new residence, tlie father of the plaintiffs taking 
a kursa lease from their (defendants’) father for 4 cowrees of land, 
at a jumma of 8 annas per annum, and after his death the plaintiffs 
have been in possession as kursadars: that their father’s lakhiraj 
land having been resumed by Government, they were made ousut 
talookdars at a jumma of 15 rupees, which they paid for ten years, 
until the land was released by the special commissioner, and if the 
father of the plaintiff possessed any right to the lakhiraj land, he 
would, of course, have laid some claim thereto: that one of the 

2 
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plaintiffs, Zakccr, had taken a kursa lease from them for the 
howla in pergunnah Buzurgoomedpore, talook Mohinder Shik- 
dar, kisnmt Dood Cattee, called Mahomed Cassim, mentioned above, 
and in consequence of his failure to pay rent, they (defendants) 
were compelled to sue him under Regulation VII. 1799, and gained 
a decree from the deputy collector, which, from a period of one year 
having elapsed without any measures taken to reverse it, had 
become final: that in the case in which Mahomed Zukkee carried 
out execution of his decree against their father and Mahomed 
Ushkur, father of the plaintiffs, it -was distinctly recorded in a peti¬ 
tion to the court, and in a report of the record keeper of the civil 
court, thaf Mahomed Uslikur possessed no property whatever in 
pergunnah Buzurgoomedpore and Syeclpore: that, as their father, 
Mahomed Ilaneef, died in the month of Chyte 1235, it was impossible 
for him to have dispossessed the plaintiffs, as alleged, in the year 
1240; that in a dispute between their father and Raja Khan 
and Shumshcr Khan about their dwelling house, and also in a case 
brought by Kirtecnarain Rae and others against their father, 
Mahomed Haneef, and Mahomed Nazim for the ousut talook and 
howla, called Mahomed Uzeem, in kismut Kistnuggur, pergunnah 
Syedpore, and in the dispute between their father and Birjo Ram 
Mundul and Shamye Mistrec about the property in question, if the 
father of the plaintiffs possessed any sort of right therein ho would 
surely have preferred some objection: that in pursuance of the 
decree obtained by Mahomed Zukkee against their father and tlve 
plaintiffs, their father had paid half the amount decreed; but the 
plaintiffs had not liquidated their share, and if they had any sort 
of title to the property in question the decree-holder would have 
lotted their share for sale: tl)at with regard to Aleear Khan’s father, 
Mahomed Zuleel, they denied his being tlio son of Mahomed Ilaneef, 
nor had he ever received any portion of his estate, and Aleear Khan 
had been made a party merely for the purpose of extorting an 
admission of the claim urged by the plaintiffs. 

Mahomed Aleear observed, in his reply, that liis great grandfather, 
Nassir Mahomed, had two sons, namely, his grandfather, Mahomed 
Haneef, and the father of the plaintiffs, Mahomed Ushkur: his 
grandfather, Mahomed Haneef, had four sons and one daughter, 
namely, Mahomed Uzeem, Mahomed Zuleel, Mahomed Oassim, and 
Maliomed Nazim, and Burye Bcebee: after the death of his great 
grandfather, half his property devolved upon Mahomed Ushkur 
and half upon Mahomed Haneef: and after the death of the latter, 
his father Mahomed Zuleel, and his uncles, Mahomed Nazim and 
Mahomed Cassim, and his aunt, Burye Beebee, were in possession of 
his OTandfather’s share; Mahomed Uzeem having died previously, 
and his father, on separating himself from the other sharers, became 
possessed of a 2 annas, 13 gundahs, 1 cowree, 1 krant share out of 
the 8 annas share, giving maintenance to Burye Beebee, and after 
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his father’s death, in the month of Kartikh 1242, he was in possession 
with Ills uncles, Mahomed Nazim and Mahomed Cassim: that in the 
month of Sawun 1251, a separation having been effected, his uncles 
dispossessed him of all his property with the exception of the dwelling 
house of his father, and a howla called Mahomed Ushkur, consisting 
of 2 beegahs 5 cottahs of land in pergunnah Syedpore, talook Rughoo 
Doorga, ousut talook Ramjye Goopt, kismut Owra, and a howla 
called after his father, in kismut Dood Cattee and Soor Cattec, 
talook Petrose Saheb. * 

Shum Sher Khan, Mahomed Ali, Mahomed Hingun, and 
Mahomed Sufdur, talookdars, supported the statement o^thc defen¬ 
dants, denying the right of the plaintiffs in toto, 

Tlie replication was almost a repetition of former statements and 
a denial of the allegations raised by the defendants, and the deed of 
sale alluded to was declared to be a fabrication, being written upon 
old paper, and the date 11 in figures being converted into 2h 

Cashccnauth Goopt, the ousut talookdar, corroborated the 
statement of the defendants, and declared tliat neither Mahomed 
Ushkur nor his sons had ever paid him rent, which had always 
been defrayed by Mahomed Cassim and Mahomed Nazim, 
sons of Mahomed Haneef, Sulccma Beebcc, wife of Shum- 
sher Khan and daughter of Zukkee, and Tara Jan and Dhunja, 
wives of Nukkee, filed a petition alluding to Zukkee’s decree against 
Mahomed Haneef and Mahomed Ushkur, and to the latter’s 
denial of the existence of any property belonging to himself, and 
commented upon the irregularity of the claim of the plaintiffs as 
regarded tlie howla called Nazir Mahomed, inasmuch as in a suit 
brought formerly by Zukkee the claim of the plaintiffs had been 
rejected on that particular point 

The principal sudder amcen, suspecting the authenticity of the 
deed of sale produced by the defendants as being written recently 
upon old paper, and from the year 1211 appearing to have been 
changed into 1221, and from the paper bcl]ig torn at the part "where 
the date of sale of the stamp is usually endorsed, and considering 
the possession of the plaintiffs of the property in qu^tion up to the 
year 1240 to have been established by the evidence adduced by 
tliem and before the ameen in the mofussil, as well as the fact of 
tlicir ejectment, gave a decree in their favor, -with mesne profits 
and costs. 

The appellants repeated their former pleas, and observed that, in 
addition to the irregularity of the suit brought by the respondents, 
they had not produced a single document in support of their claim, 
merely the evidence of witnesses, creatures of their own, and uncon¬ 
nected with the land in question: that there were no grounds for 
suspecting the deed of sale, as alleged by the principal sudder 
ameen, for although there had been a mistake in writing the year 
in figures^ the year in htiers was quite correct 
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No fresh arguments were adduced by the respondents in this 
case. 

1 can discover no reason for discrediting the deed of sale as 
stated by the principal sudder ameen, nor is there any cause for 
suspicion as regards the year 1221 in figures having been altered 
from 121 Ij for tlie former year in letters is written distinctly 
enough; and seeing the numerous documents adduced by the appel¬ 
lants in this case in proof of their possession, during a course of 
years, of the entire property in question, while not a single document 
has been produced by the respondents, merely oral evidence, 1 
must consider them as having utterly failed in establishing their 
claim. l*lic appeal is therefore decreed, the principal sudder 
amcen’s order reversed, and the claim of tlie respondents dismissed, 
with costs, which will be chaiged against them in both coiu’ts. 

Tue 27'rH July 1850. 

Nq. 6D of 1847. 

Appeal front the decision, of Moulvee Mahomed Kaleem, Principal 

Sudder Ameen^ dated the 30M July 1847. 

Jugbundo Dogbel, (Plaintiff,) Appellant, 

versus 

Doya Moyce Debeea and Issurcliunder Surma Udlicckarce, 

(Defendants,) Respondents. 

Tins suit w^as instituted by the plaintiff to recover the sum of 
558-11-9, principal and interest, on account of a sum of 400 rupees 
borrowed on a bond by ChunderKullaDobcea, wife of Kumla Kant 
Rae, deceased, through Kumla Kant Singh, on the 11th Aughun 
1249, for the purpose of paying her revenue and the expenses of 
suits in court, with the understanding that the amount Avas to be 
liquidated iiiBysakh 1250: it appeared from the plaintiff’s statement 
that in the month of Chyte 1249, 15 rupees only as interest had 
hecn paid, and after the death ofChunder Kulla Debeea the balance 
of the debt wa^s demandahlc from the defendants, who were in pos¬ 
session of her property by virtue of their relationship. 

Issurcliunder Surma Udheekaree denied the debt in toto^ which 
there was no occasion whatever to incur, that as the jumma payable 
was ohly 33 rupees there could be no difficulty in paying tliat 
amount, and no case was pending or likely to be so whicli rendered 
it necessary to incur a debt of 400 rupees: there was merely a suit 
to cancel a decree under Regulation VII. 1799, in the moonsiff’s 
court, which would not have involved an outlay of more than 
5 rupees, 7 rupees, or 10 rupees: that as the plaintiff resided in 
another place it was singular he should have lent so much money to 
his aunt without any security for the repayment: that the suit had 
been instituted by Calachund Chuckerbuttec, brother of Chunder 
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Kulla^ deceased^ with the assistance of Kam Kishen Dewan^ the 
former having a spite against him (defendant) in connection witli 
his grandfather’s property. 

The plaintidj in his replication, alluded to the deceased Chunder . 
Kulla desiring the defendant Issurchunder to pay tlie debt which 
he promised to do, and of which fact many respectable persons were 
aware, and after her death he had in like manner engaged to liqui¬ 
date the amount, for which in fact as the legal heir of the deceased 
he was responsible. • 

Doya Moyeo denied the debt and disclaimed all responsibility 
herself, as her interests were distinct entirely from those of the 
deceased. • 

I’lie principal sudder ameen alluded to the contradiction in the 
plaint and the evidence of the witnesses, as to the purpose for which 
the loan was contracted; to the fact of Kuqila Kant Singh being 
mentioned as the person through whom the money was borrowed, 
whereas the witnesses declared the plaintiff was himself present at 
the transaction; to there being no mention in the bond as to the pur¬ 
pose for which the money was borrowed; to the failure of the plain¬ 
tiff to produce his account of receipts and disbursements in elucida¬ 
tion of this money transaction; to the death of the writer of the 
bond; to tlie stamp being of too low value, and being purchased 
some months before the alleged loan by a person called Kisht Ram 
Doss without any specfication as to his identity; to the witnesses 
being all dependents of Ram Kishen Dewan, a relation of the plain¬ 
tiff; to the improbability of such a sum of money being lent to Cliun- 
der Kulla without any security for the repayment;—and considered 
that as neither Doya Moyce nor Issurchunder were in possession 
of any property belonging to Chunder Kulla Debcea, no claim could 
attach to them for the debt in question, and that as Issurchunder 
was proved to be in possession of his grandfather’s property, wliich 
Chunder Kulla enjoyed only during her life-time as her mainte¬ 
nance, he rejected the claim, and dismissed it, with costs. 

The appellant denied the connection of tlic witnesses with Ram 
Kishen Dewan, and observed that it was not usual Jo insert in a 
bond the purpose for which it was executed: that although he did 
not produce lus khata-buhee, he had other documents to prove 
he was in the habit of lending money: and ^ Kumla Kant Singh 
was his servant and his name had been used in other money 
transactions, there was nothing singular in inserting his name 
in this bond: that Kisht Ram Doss, the purchaser of the stampt paper, 
was a servant of Chunder Kulla in the mofussil, as might have been 
ascertained if the principal sudder ameen had sent for liim: that the 
death of the writer of the bond could not be urged as prejudicing 
his claim: and as Chunder Kulla was in possession of property, 
there was no necessity to take any security at the time the loan was 
contracted. 
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There was nothing new in the observations of tlie respondents, 
excepting that they commented upon the stampt paper having been 
purchased in Dukliin Shabazpore where the property of Ram Kishen 
Dewan was situated, and the absence of all mention as to what 
money was to be liquidated by means of this loan. 

I concur with the principal sudder ameen for the reasons stated by 
liim in discrediting the bond altogether, and even were it autlientic, 
no claim could attach to the appellants as not being in possession of 
any property belonging tOfChundur Kulla Debeea, deceased. The 
order of the principal sudder ameen is confirmed, and the appeal 
dismissed, with costs. 
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Present : F. CARDEW, Esq., Judge. 


The 1st July 1850.* 

Case No. 62 of 1850. 

Regular Appeal from a decision passed hy the Moonsif of Rhekka* 
hareCy Neel Madhub Mookurjeoj Febuary Athy 1850 . 

Gyanath Mundul and Lalmunee Dasya, (Defendants,) Appellants, 

versus 

Sunkuree Dasya, (Plaintiff,) Respondent. 

This suit was instituted on the 18th July 1849, to recover the 
sum of Company’s rupees 31, alleged to have been boiTowed from 
the plaintiff'by the defendants, on the 15th Bysakh 1255 B. S., on 
a verbal agreement to repay the same in the months of Srabun and 
Agrahon following. 

The defendants. In answ^er, denied the debt, stating that it was 
improbable that the plaintiff would have lent the money to them 
without the security of a bond; that the claim had been got up by 
one Madliub Huldar, with whom the plaintiff was on terms of 
intimacy, in consequence of a quarrel which he had with the 
defendant Lalmunee on the 12th Bysakh, when the la*tter gave him 
two slaps for abusing her, find he had taken this mode of avenging 
himself. 

The defendant Gyanath Mundul, the brother of Lalmunee, 
pleaded an alibis stating that ho was at a place called Jugaeepore 
on the date set forth in the plaint. 

The moonsiff gave a decree to the plaintiff, on the grounds that it 
was proved by her witnesses that the defendants borrowed the money 
and after the institution of the suit offered to settle the claim; that 
the defendants’ pleas were not proved, the evidence of the witnesses 
produced in support of them being contradictory, in that one of 
them desposed that he reached Jugaeepore in company with 
Gyanath Mundul at four dunds remaining of the day, tW is, four 
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dunds before suiiset, and another at four dunds of the day, or after 
sunrise, and two of them could not depose to the date on which the 
defendant left home. 

I regard this decision as most unsatisfactory. It appears from 
the evidence that the witness, who is said to have deposed that 
the defendant Gyanatli Mundul reached Jugaeepore at four dunds 
of the day, corrected himself in the course of the examination, 
explaining that ho had been misunderstood: where, therefore, is 
the discrepancy? The defendants’ witnesses all deposed to the 
quarrel with Madhub Huldar, and one of them pointed him out in 
court, where he was in attendance apparently furthering the plain¬ 
tiff’s case/which facts the moonsiff took no notice of in his decision. 
But independently of the defence, the evidence for the plaintiff is, in 
my opinion, quite unworthy of confidence; it is made up of bare 
assertions unaccompanied with any details to enable one to judge 
wdiether the witnesses spoke the truth or not, and their evidence is 
so exactly alike, w'ord for word, as to convey the impression 
that one deposition had been copied from another. Such unifor¬ 
mity is more suspicious even than discrepancies, for no two men can 
tell the same tale exactly alike, unless they be tutored. I therefore 
reverse the decision, and decree the appeal, with costs in both courts. 


The 2nd July 1850. 

Case No, 6 of 1849. 

Regular AppeMl from a JeciHion passed by the Principal Sadder 
Ameen of Beerbhooniy Mouleee Nvjumul fluq, December \^th, 1848 . 

Sunmun Bhogta and BungsraJ Bhogta, (Plaintiffs,) Appellants, 

versus 

Kaslice Bhogta, Teetoo Bhogta, Kalce Bhogta, Ilureel Bhogta, 
Ainul Bhogta, Duriao Bhogta, Gora Koomaree Dibya, mother 
and guardian of Kunglol and Maiikoo Bhogta, minors, Jugun- 
nath Bhogta, Debeo Bhogta, Soobraj Bhogta, Umrit Bhogta, 
Siinkur Bhogta, and Gundurb Bhogta, (Defendants,) Respon¬ 
dents. 

This suit was instituted on the 17th February 1847, to set 
aside an order passed under Act IV. 1840, and to recover possession 
of a mouzah named Phoolchoowa. 

The plaintiff Sunmun Bhogta (who has since resigned in 
favor of his son Bungsraj Bhogta) was the ghatwal of talook 
Phoolchoowa, Muharajgunge, and other mouzmis, 42 in number, 
the title to which is vested in the eldest son, or the next 
ghatwal. The defendants are descended from branches of the same 
family, see annexed genealogical table, and agreeably to custom 
are allowed certain lands for their maintenance; and the suit 
involves a dispute regarding those lands. 
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The plaintiff stated that mouzah Phoolchoowa was his heredi¬ 
tary place of abode, that it contained 59 beegahs of service 
land, 10 beegahs in the possession of Kashee Bhogta (defendant), 
and 60 beegahs in the possession of Debee Bhogta, Jugunnath 
Bhogta, and Sunkur Bhogta, (defendants;) the rest comprising 52 
beegahs of rice land and hhei ta-baret^ &c., was in his own posses¬ 
sion: that in the year 1253 B. S. he brought these lands into 
cultivation, and, having been dispossessed therefrom, under dates 
the 27th and 29th Asar, by the defendants, he laid a complaint 
before the magistrate under Act IV. 1840, and the magistrate 
gave an award in his favor, on the 11th November 1846, which 
was upset in appeal by the sessions judge, on the 19th*December 
following; that the defendants could produce no document of 
title, and had no right to any part of the mouzah beyond the 70 
beegahs detailed above, and he, thercforas sought to set aside 
the sessions Judge’s order, valuing the suit under a duplicate 
plaint at rupees 3399-12. 

The defendants Kashee Bhogta, Tcetoo Bhogta, and others, 
descendants of Deenaram and Choonaram Bhogta, in answer, 
stated that their ancestor, Dhurm Bhogta, when in .possession of 
the ghatwalee, made over to his half brother, Lalchand Bhogta, 
a half share of mouzahs Phoolchoowa, Chitla, Nuwadihi, and 
Mejhulee Muteearee for his maintenance, and his heirs were 
maintained in possession by Dhurm Bhogta’s successors, Mookh- 
taram and Suninun Bhogta; that when Sunmun Bhogta became 
ghatwal, lie for some time remained with them (defendants) in 
family partnership, and subsetjiiently ho made over to them for 
their maintenance the remaining moiety of mouzahs Phoolchoowa, 
Nuwadihi, and Mejhulee Muteearee, retaining half of Chitla in 
his own possession; that the allegation made in the case under 
Act IV. 1840, that they had dispossessed him by force, was 
utterly false, and, though they held no document, they could 
prove that they had liad undisturbed possession for many years, 
enjoying the profits. 

The defendants Jugunnath Bhogta and others, descendants of 
Lalchand Bhogta, filed an ^answer to the same effect 

The plaintilli in his reply, denied the facts in the answers, stating, 
that the plea, that Lalchand Bhogta had a half share of the four 
mouzahs made over to him for his maintenance, was rendered im¬ 
probable by the fact that his sons had repeatedly claimed a half 
share of the ghatwalee, and it was opposed also to a report of the 
canoongoe, wlio held a local enquiry on the occasion of his (plain¬ 
tiff’s) succession to the estate. 

The principal sudder ameen dismissed the claim as being entirely 
groundless. He was of opinion that it was satisfactorily proved 
by the evidence of several witnesses, examined for the defendants 
in his court, and before an ameen deputed to make a local enquiry, 

3 
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that one-half of the disputed mouzah PhooJchoowa had been in 
the possession of tTuguniiath Bhogta and others from the time of 
their ancestor Lalchand; that the plaintiff lived in family partner¬ 
ship with Teetoo Bhogta and others, descendants of Dcenaram 
and Choonaram Bhogta, until about 15 or 16 years ago, when he 
went to reside at Chitla, and he then made over the remaining half 
of the mouzah to them for their maintenance. Tlie evidence 
adduced on the part of the plaintiff he rejected as unworthy of 
couficlencG, on the grounds'that tlie plaintiff’s statement in this suit 
was at variance with tliat made by liim in the Act IV. case, in 
which he claimed possession of the entire mouzah, making no men¬ 
tion whatever of any lands being held by the defendants, and 
he produced witnesses in support of that position, four of whom 
were re-examined in this suit, when they varied their evidence 
in like manner to suit the plaintiff’s purpose; that the evidence 
of tlie witnesses afforded no clear proof of the plaintiff’s pos¬ 
session, and some of them in fact deposed to possession on the 
part of the defendants: that the plaintiff in the sessions court 
had stated that he had no documentary proof of possession, where¬ 
as he now brought forward certain kuboolcuts, which have evi¬ 
dently-been prepared for the occasion from their very appearance : 
that the petitions presented to the collector in the years 1229 
and 1233, on the successive occasions of the registry of the names 
of Mooktaram and Sunmun Bhogta as ghatwals, by the heirs 
of Lalchand Bhogta, claiming a half share of the ghatwalee, and 
the report of the canoongoe referred to in the reply, copies of 
which were filed by the plaintiff*, were to no purpose, for the 
fact of Lalchand’s heirs having advanced a claim to a half 
share of the ghatwalee was no reason for depriving them of 
lands held by them in lieu of maintenance, and the report of 
the canoongoe was exparte, none of defendants or their ances¬ 
tors having been present at the enquiry. 

I can find no grounds for interference with the principal sudder 
ameen’s decision. In support of his statement tlie plaintiff relies 
mainly on the*report of the canoongoe referred to above, dated the 
llthPhalgoon 1233, or 20th February 1827 ; this report, and 
another to the same effect from the serishtadar, or native officer, 
in charge of tuppa Sarhut Deoghur, were called for by the collec¬ 
tor on the occasion of the death of Mooktaram Bhogta, when an 
application was made on the part of the plaintiff, Sunmun Bhogta, 
for the registry of his name as ghatwal, which was opposed by 
the heirs of Lalchand Bhogta, who claimed a half share; and the 
object of the call was to ascertain who was the painty in possession. 
The canoongoe’s report stated that Mooktaram Bhogta and the 
sons of Lalchand Bhogta were formerly in possession of the ghat¬ 
walee as shareholders, and used to divide the profit and loss, but that 
four years before date of the enquiry Mooktaram dis- 
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possessed his relations, and the latter then held certain lands as a 
maintenance, the detail of which is given in a separate statement, 
showing that Lalchand’s heirs held in mouzahs Phoolchoowa and 
Chitla “ about 100 beogahs of rice land, and 250 beegahs of bheeta- 
baree and jungle, cultivable and uncultivable, total 350the heirs 
of Deenaram in the same mouzahs “ abont 30 beegahs of rice land 
and 50 beegahs of bheeta-baree, &c., total 80and the heirs of 
Choonarain in mouzahs Moodeebandh and Kapseea “ about 36 
beegahs of rice land and 200 beegahs *of bheeta-baree, &c., total 
236.” Even this is a larger quantity of land than the plaintiff 
now admits to be held by them. The statement pro^sses to he 
only a mere estimate, and it cannot be held as detrimental to the 
defendants’ interests, for the enquiry was made in the absence 
of their ancestors, who were in jail at the time charged with affray, 
as is proved by the records of the foujdarefe court and indirectly 
by the reports themselves, which make no mention of their having 
been present The suppression in the Act IV. case of the fact 
now admitted in the plaint, that the defendants held 70 beegahs 
of land in the disputed mouzah, casts a considerable degree of doubt 
on the plaintiff’s claim. The object of the complaintffn the fouj- 
claree was evidently to get possession of the entire mouztdi; and 
the admission now made, that the defendants held some land in the 
mouzah, is in consequence of the defendants’ having filed, in appeal 
in the sessions court, a copy of the very canoongoe’s report on 
which the plaintiff now grounds his claim, and \TOich they pro¬ 
duced, not as being altogether true, but to show that the plaintiff’s 
statement that they held no lands whatever in the mouzah was 
false. 

I consider it proved that one-half of the disputed mouzah has 
been in possession of the defendants Jugunnatli and others, from the 
time of tlieir ancestor Lalchand, as maintenance; and that the 
remaining half was made over into the possession of the defendants 
Kashee llhogta and others, heirs of Deenaram and Choonaram 
Bhogta, for tlieir maintenance, upwards of 12 years before the date of 
institution of this suit, at the time when the plaintiff went to reside 
at Chitla;—and the fact of Jiis having 15 or 16 years ago gone to 
reside at Chitla, where he has since lived, is established by his own 
witnesses. I therefore see no grounds for disturbing the defen¬ 
dants’ possession, and I accordingly confirm the decision of the 
lower court, and dismiss the appeal, with costs. 
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Thk. 3kd July 1850. 

Case No. 201 of 1849. 

Reffidar Appeal from a decmonpaesed by the Moomiffof Kunderat Mina 

Uakkuree Fikrut, August 29/A, 1849. 

Uaiueeda Beebee, Fuhumeeda Beebee, Kameela Beebee, aiid Was 

Sheikh^ (Defendants,) Appellants, 

versus 

Jyram Klmngar, (PlaintiflF,*) Respondent 

This suit was instituted on the 1st February 1849, to recover the 
sum of Company’s rupees 63-8-3, principal and interest,^n a bond, 
dated the 27th Agrahon 1251 B. S., alleged to have been executed 
in the plaintiff’s favor by Jumeel Mullik, deceased, on the collateral 
security of 6 beegahs 15 cottahs of land situated in mouzah Ankhona. 

The defendants Hameeda Beebec, Fuhumeeda Beebee, Kameela 
Beebec, and Was Sheikh, (appellants), heirs of the deceased Jumeel 
Mullik, in answer, denied the bond, pleading that the plaintiff was 
the servant of one Chunder Purshad Panre, who had got up the 
suit in a spirit of revenge, because his offer to purchase tlie land set 
forth in the plaint had been refused They stated in support of this 
plea that Chunder Purshad Panre, with the view of getting posses¬ 
sion of the land, had induced his aunt, Shama Soondree Dibya, to 
attach the same in execution of a decree awarded against her debtor, 
Mukbool Hosen, and it was released from attachment on a claim 
preferred by them; that he afterwards threatened to get ^wsscssion 
of the land by ever}^ means in his power; and their ancestor Jumeel 
Mullik, when on his death-bed, drew up a list of his debts and 
credits, which the plaintiff was well aware of, and his name did not 
appear in that document 

Pheloo Beebee and others, alleged heirs of the deceased, who 
were made defendants, did not appear in tlie lower court 

The moonsiff gave judgment for the plaintiflT, decreeing the 
amount of claim against the estate of the deceased. Tlie grounds of 
his decision are, that execution of the disputed bond-was proved by 
four subscribing witnesses; that the defendants’ plea was not 
establislied, for two of the witnesses examined on this side gave only 
hearsay evidence, and the evidence of the remaining three, who 
deposed to threats on the part of Chunder Purshad Panre, was not 
fit to be heard, because they were not all present in the same 
assembly; that although some of the witnesses deposed that the 
plaintiff was Chunder Purshad Panre’s servant, yet it was not shown 
that the latter had instigated him to bring forward the claim; and 
that it was not proved that the list of debts and credits left by 
Jumeel Mullik was drawn up with the plaintifTs knowledge. 

I regard this as a ve^ suspicious case. The fact that the plaintiff 
is Chunder Purshad Panre’s servant is nowhere denied; the fact 
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that Cliunder Purshad Panre’s aant attached the land entered in 
the bond, in execution of a decree awarded against Mukbool Hosein, 
who had apparently no right or interest in it, is proved by the 
proceedings of the principal suddor amcen held on the counter 
claim preferred by Hameeda Beebee and others under date the 29tli 
December 1848; and it is clearl}' shown that the deceased drew up 
a list of his debts and credits on his death-bed, -openly, in the 
presence of a large assemblage of people, and in that list, which has 
been produced in this couit, the plaintiff’s, name does not appear. 
All this, independently of the alleged throats on the part of the 
plaintiff’s master, tlirows considerable doubt on the claim. The 
witnesses ^ho deposed to the threats appear to have heard them 
uttered at different times and in different places, and it is no reason 
for rejecting their testimony that they were not lieard by them all 
in one and the same assembly. On the other liand, there is nothing 
in the evidence of the plaintiff’s witnesses to induce belief that they 
spoke the truth, for it is made up of bare assertions: the bond has 
a suspicious appearance, and its validity is not corroborated by regis¬ 
try, or in any other way. I therefore reverse the moonsiff’s deci¬ 
sion, as far as it affects the appellants, and decree the appeal to them, 
with costs in both courts. 

Thk 4th Junv 1850, 

Case No. 215 of 1849. 

Regular Appeal from a decision passed by ike Moonsiff of Sooree^ Koolo- 

danundun Mookeiyea, August 19^^, 1849. 

Dwarkanath Rooj, (Defendant,) Appellant, 

versus 

Kalce Purshad Dutt, Juggut Chundur Dutt, and Muhanund Dutt, 

(Plaintifls,) Respondents. 

This suit was instituted on the 12th August 1848, to recover the 
sum of Company’s rupees 111-11-9, being the balance, with interest, 
due on a bond,* bearing date the 7th Chyte 1242 B. S., alleged to 
have been'executed by the defendant in favor of Ramdhun Dutt, 
deceased, partly fur cash borrowed on the date thereof, and partly 
in adjustment of an old debt 

The defendant, in answer, denied the bond pleading that he could 
read and write, and its falsity would be proved by comparing it with 
his handwriting, and that the suit had been got up against him 
through enmity. 

In support of the bond the plaintiffs produced several witnesses 
and the deceased’s khatas for the years 1240, 1241, and 1242, which 
bore every appearance of authenticity; and as the defendant, who 
appeared in court in person, was unable to show that he could read 
and write, for he could only sign his name with difficidty, and it 
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was proved that the writer of the bond signed for him at his request, 
and the plea of enmity not having been established, the moonsifl' 
decreed the suit by awarding against the defendant the sum of rupees 
85-6-2, deducting from the claim a payment to the amount of 
rupees 5-10, and an excess charge for interest. 

It is alleged in the reasons of appeal that the witnesses examined 
for the plaintiff's are all their servants and dependants ; tliat the 
khatas were called for by the lower court on the 15th February 
1849, and wore not filed until the 9th August, the plaintiffs having 
taken all that time to prepare them ; and that the moonsift^ not¬ 
withstanding the deduction, has still decreed interest in excess of 
the correct amount But none of these objections are supported by 
the record. The principal khata for 1242 in which the old ba¬ 
lance appears, was filed at noon of the very day after the call was 
made ; and on a careful examination I can disc^over nothing in it to 
lead mo to suspect that it is other than original. The sum decreed 
as interest has been proved correct by an account drawn up by one 
of the officers of this court; and having no reason to doubt the just¬ 
ness of tlie decision, I confirm the same, and dismiss the appeal, 
with costs. • 


The 6tu Julv 1850. 

Case No. 202 of 1850. 

Regular Appeal from a decision passed hg the late Moonsiff' of Doohraj- 

pore, Moulvee Alta AUee, September 5M, 1849. 

Ram Ghosc ainl Khetrunath Ghose, (Defendants,) Appellants, 

versus 

Druhbumiice Dasya, (Plaintiff,) Respondent 

This suit was instituted on the 19th September 1848, to recover 
possession of 6 beegahs 1 cottah of vial land, and the rent thereof 
from the year 1252 to 1254 B. S. 

The plaintiff stated that her father Sarthuk Mundul held, in 
mouzahs Puclieeara and Lobagram, certain mol or renC-paying land, 
in coparceny with his nephevys Bliolanatli Mundul and others, her 
father being the owner of one-half sliare ; that they suhset^uently 
separated, and a division of the juinnia was effected in the zemin¬ 
dar’s serishtah : that during the time the land was held in common 
12 beegahs 2 cottahs was given by them in sub-tenure to Muthoor 
Ghose, her father’s sister’s son, at a jumma of 24 rupees, and on 
Muthoor Ghose’s death his sons. Ram Ghose, Khetrunath Ghose, 
Ramsoondur Ghose, and others, defendants, succeeded to possession; 
that she had regularly paid to the zemindar the rent of one-half of 
the said land, (6 beegahs 1 cottah) at the rate of 12 rupees per 
annum, and had received the rent from the sub-tenants up to the 
year 1251, but the defendants had refused to pay her the rent of 
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the subsequent years on the plea that her father had mortgaged the 
land to them ; and as she wished to bring tlie land into her ow'n pos- 
session^ she was under the necessity of instituting this suit 

The defendants Ram Ghose and Khetrunath Ghose, in answer, 
denied that the land was held by them in sub-tenure, and pleaded 
that it had been mortgaged to their grandfather by Sarthuk Mun- 
dul and liis nephew, Seeboo Mundul, for a term of 64 years, 
namely, from 1233 to 1278 B. S., in payment of a debt of 782 
rupees, the condition being that the mortgagers should pay the rent 
to the zemindars, and they held possession accordingly. 

The moonsiff* decreed the suit in favor of the plaintiff, on the 
grounds that her statement was proved by the evidence of two 
witnesses, Mutlioor Das and Nudiyar Chaurl Mundul, examined on 
her part, and that the defendants had failed to produce any evidence 
in support of their plciu 

In the reasons of appeal the defendants stated that Sarthuk Mun¬ 
dul had acknowledged in another suit that the land was mortgaged 
by him to their grandfather; and they obtained the permission of 
this court, on tlie 21st February last, to file documents in sup¬ 
port of that ;fact But they have neglected to do so, and 1 consequent¬ 
ly dismiss the appeal, confirming the decision of the lower court 
under Clause 3, Section 16, Regulation V. 1831. 

The 10th July 1850. 

Case No. 58 of 1850. 

Regular Appeal from a decision passed by the Principal Sudder Ameen 
of Beerbhoom^ Moulvee Nujumul Hvqt January 2Zrd, 1850. 

Rajbullubh Chukurbuttee and Kalachand Chukurbuttee, (Plaintiffs,) 

Appellants, 

versus 

Inayut Alee Khan, (Defendant,) Respondent. 

This suit was instituted on the 15th January 1849, to recover 
the sum of Company’s rupees 582-12-10, principal and interest, 
on an instalment bond alleged to have been executed by the 
defendant in favor of the plaintiff’s father Benee Madhub Chukur¬ 
buttee, deceased, under date the 21st Poos 1239 B. S., in acknow¬ 
ledgment of a loan of 300 rupees. 

The defendant, In answer, acknowledged the bond, but pleaded 
that the claim w'as untenable under Section 9, Regulation XV. 
1793. He stated that his uncle, Mahomed Alee Khan, had let 
in farm to the plaintiffs’ father 337 beegahs of lakhiraj land, situat¬ 
ed in inouzah Kendula and other mouzahs, the rent being paid 
in advance, and on an adjustment of accounts in the month of 
Poos 1239, after his uncle’s death, the sum of 100 rupees was found 
due from him ; to this amount the plaintiffs’ father added an advance 
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of 50 rupees to defray the expenses of his (defendant’s) uncle’s 
fatiha^ and took from him a bond for 300 rupees, payable by 
instalments in 15 years, at the rate of 20 rupees a year, the 
debt being doubled on account of interest; at the same time the 
farming lease of the lands was renewed for a iike period at a 
rent of 57 rupees a year, and he gave plaintiffs* father a written 
authority to deduct the instalments due on bond from the rent. 
That in the year 1244 the lakhiraj lands were resumed in favor 
of Government, plaintiffs’ father was i» consequence dispossessed, 
and having importuned him for the balance due on tlie bond, ho 
went to his lodgings at Soory on the 15th Poos 1246, when an 
adjustment of accounts took place: plaintiffs’ father then'*and there 
acknowledged the receipt of rupees 137, being the instalments 
due on the bond from 1239 to 1242, and the entire rent of tlic 
lakhiraj lands for 1243, and making up an,account, with interest 
on the principal sura of 150 rupees, brought him in a debtor for 
rupees 109-7-14, of which sum he (defendant) paid on the spot 
60 rupees in cash, leaving a net balance of rupees 49-7-14, 
and plaintiffs’ father granted him a receipt to that effect duly 
attested by witnesses, promising to return the bond, when the 
said balance should be liquidated. He added that it was impro¬ 
bable that plaintiffs’ father Avould have lent liim 300 rupees in 
casli payable on such unusual terms by instalments at the rate of 
20 rupees a year, when the interest of that sum would amount 
alone to 36 rupees a year. 

The plaintiffs, in their reply, denied at great length the facts 
recorded in the answer, stating that the loan had nothing to do 
with the farming lease of the lakhiraj lands, of which defendant 
was only a 9 annas’ shareholder, the 7 annas’ shareholders 
being Ghasee Khan and Kurum Khan, and the case was execut¬ 
ed by all three shareliohlers prior to the date of the bond, namely, 
on the 19th Poos 1237. But they gave no explanation of the 
cause that led to the unusually favorable terms of the instalment 
bond. 

The principal sudder aineen dismissed the suit ui^der Section 9, 
Regulation XV. 1793. He stated that the plaintiffs had produced 
three witnesses, who gave •evidence in support of their statement 
that the defendant borrowed under the bond 300 rupees in cash, 
but they were objected to by the other party on the ground that their 
names had been fraudulently affixed to the deed since its execution; 
that two of tho acknowledged original witnesses to the bond, 
Khetronath Mittre and Gholam Ghous Khan, who were produced 
by the defendant, deposed that the principal sum for which the 
bond was execut^ was only 150 rupees, namely, 100 rupees on 
account of a former debt and 50 rupees in cash; that 150 rupees 
were added to the bond on account of interest in advance; that 
the bond was executed at the same time as the pottah and kuboo- 

4 
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lent relating to the lease of the lakhiraj lands, and the vvMtncsses 
produced by the plaintiffs were not present and did not witness 
either of the deeds. That this evidence was confirmed by the fact 
that the names of three witnesses produced by the plaintiffs are 
entered both in the bond and the kubooleut in the same suspicious 
manner, namely, above and below the names of the witnesses 
who are acknowledged by both parties to have been present, in a 
cramped hand and different colored ink, and tliis, added to the 
unusually favorable terms of the bond, left no doubt in liis (the 
principal sudder aineen’s) opinion that the defendant’s statement 
was correct. 

There ft no reasonable ground for belief, in my opinion, that 
the witnesses produced by the plaintiffs originally attested the bond, 
for not only are the position and api)earance of their names as 
entered in the deed suspicious, but tlieir evidence is unsatisfactory 
and opposed to the probabilities of the case. The bond, the pottah, 
and the kubooleut,—the last of which was filed by the defendant, 
and in it the names of the plaintiffs’ witnesses do not appear—all 
bear different dates; the pottah is dated the 19th Poos, the bond 
the 21st, and the kubooleut the 22nd of that month, which the 
defendant’s witnesses account for by stating that the i)arties 
squabbled together for three days regarding the terms, and the deeds 
Avere in consequence all engrossed at different times, as the dates 
indicate, but were actually executed and attested by the witnesses 
atone and the same time. There is no reason to doubt this explana¬ 
tion, for the deeds, as both parties acknowledge, were all writ¬ 
ten by the same person, a relation of the plaintiffs; they are all 
attested by six self-same witnesses, and their purport shows that 
they all relate to one and the same transaction, and yet the 
plaintiffs’ witnesses swear that no mention of the pottah and kuboo¬ 
leut was made when the bond was executed, which is beyond 
belief. The defendant’s statement, that 150 rupees were added to 
the bond on account of interest in advance, is moreover confirmed 
by the receipt mentioned in the answer, which the principal sudder 
amecn thought there was no necessity to enquire into, but which 
I consider satisfactorily proved by the evidence of the witnesses 
produced in support of it 

The fraudulent addition of new names to the bond and pottah 
is so palpable, that 1 deemed it my duty to summon the nlaintifis 
in person to explain the matter, and their defence is that tne deed 
is in the same state as it was when transmitted to them by their 
deceased father. I at the same time summoned the remaining 
witnesses of the deed, one of whom has attended and swears that 
the full amount of the bond was advanced to the defendant in cash, 
but I am not bound to believe him; his evidence is unsatisfactory, 
his object being evidently to screen the plaintiffs from the charge 
brought against them. 
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Having no doubt as to the correctness of the decision of the 
lower court, I confirm the same, and dismiss the appeal, with 
costs. 


The 12th July 1850. 

Case No. 132 of 1849. 

Regular Appeal from a decision passed by the Principal 8udder Ameen 
of Beerbhoom, Mouloee Nujumul Unq, May 15//*, 1849. 

Raj IJuIlubh Mookhopadya, Ram Kishore Mookhopadya, and Koilas- 
natli Mookhopadya, (Plaintiffs,) Appellants, 

versus * 

Secb Cliundur Race, Eesan Chundur Race, Blioobun Ishuree Dasya, 
guardian of lliiree Ram Race and Ram Jadub Race, minors, 
and Sundlia Munee Dasya, (Defendants,)*Respondents. 

I'liis suit was instituted by the plaintiffs (appellants) on the 
14tli July 1848, corresponding with the 22iid Asar 1255 B. S., 
to recover from the defendants (respondents,) as the heirs of Manik 
Chundur Race and Roop Lai Raee, tlie sum of Company’s 
rupees 1582-15-2, principal and interest, on a bond l)earing date 
the 8th Agralion 1243 B. S. 

The plaintiffs stated that the amount of the bond. Sicca rupees 
787, was borrowed from them by two brothers, Manik Chundur 
Raee and Roop Lai Raee, jointly, when living in family partner¬ 
ship, but the bond was drawn up according to custom in the name 
of tlie former, as being the eldest brother, and was signed by the 
latter in consequence of Manik Chundur Race being incapacitated 
for holding a pen by rheumatism. 

The defendants, Seeb Chundur and Eesan Chundur Raee, in 
answer, denied the claim in totoy and pleaded that their father’s name 
was not Manik Cliundur Raee, but Manik Ram Raee, that he never 
had rlicumatisin, and that the suit had been got up through enmity 
by the plaintifls’ cousin, Dhun Gobind Ghosal. 

The principal sudder ameen, being dissatisfied with the evidence 
adduced in su]>port of the bond, dismissed the suit, recording as his 
reasons that the witnesses were all dependants and debtors of the 
plaintiffs and inhabitants of other villages: that two of the witnesses 
stated that the money was borrowed by Manik and Roop Lai joint¬ 
ly, contrary to the terms of the bond, which is in the name of the 
former only, and their evidence was contradictory in other respects; 
that the plaintiff could produce no accounts or other collateral 

E roof of the justness of the claim; that the defendants, on the other 
and, had produced two decisions of the courts and other docu¬ 
ments, wliich showed that their father’s name was Manik Ram 
Raee, and also nine witnesses, neighbours of the deceased, who 
deposed that he was always called Manik Ram, that he was in good 
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circumstances and was never afflicted with rheumatism^ and further 
that the defendants were at enmity with the plaintiffs’ cousin^ Dhun 
Gobind Ghosal^ at whose instance the suit is said to have been 
instituted. 

The appellants have produced in this court an attested copy of a 
measuring ameen’s chittas, dated 1245 B. S., in which the deceased’s 
name is recorded as Manik Chundur Raee, but this does not satisfy 
me that the claim is just, for the other party has produced a copy 
of a similar document of, the same year, in which the name is 
entered as Manik Ram Race. The defendants are entitled to the 
benefit of any doubts that arise from the evidence, and this case, 
under all i^s circumstances, I consider a peculiarly doubtful one. I 
therefore confirm the decision of the lower court, and dismiss the 
appeal, with costs. 


The ISth July 1850. 

Case No. 61 of 1850. 

Regular Appeal from a decision passed hy the Principal Sudder Ameen of 
Beerhhoom^ Moulvee Nujumul Jlnq, January 26M, 1850. 

Ram Chundur Pal, Muthuranath Pal, Nund Doolal Pal, Umbeeka 
Munnee Dasya, Bishoonath Pal, and Udhur Munce Dasya, 
(Defendants,) Appellants, 

versus 

Purumsookh Raec, (Plaintiff,) Respondent 

This suit was instituted by the plaintiff as the putnee talookdar 
of lot Koomuriya, on the 26th January 1847, to fix the rent payable 
by the defendants on beegahs 184-9-15 of land, including seven 
tanks, after issue of the notice prescribed by Section 9, Regula¬ 
tion V. 1812. 

The defendants, in answer, stated that they held in lot Koomuriya 
only beegahs 110-1 of mal land and seven tanks, bearing a 
mookururee jumma of Sicca rupees 73-2, as follows, namely, in the 
namp of Ram Chundur Pal (defendant) beegahs 28-16, at a jumma 
of rupees 14-10; in the name of Kishto Chundur Pal beegahs 24-5, 
at a jumma of rupees 37; in the name of Nuhd Doolal Pal (defen¬ 
dant) beegahs 15-5 and two tanks, at a jumma of rupees 5 ; in the 
name of Umbeeka Munee (defendant) beegahs 9-8 and one tank, 
at a jumma of rupees 2-8; and in the name of Hureebungs Pal 
beegahs 32-6 and four tanks, at a jumma of rupees 14: that the 
jumma being mookururee they were not liable to pay an enhanced 
rent: the rest of the land in their possession was lakhiraj. And 
they added an objection to the effect that the suit could not be heard, 
because Hureebungs Pal, in whose name beegahs 32-6 and four 
tanks were held, had not been included in the notice issued under 
Clause 9, Regulation V. 1812, and had not been made a defendant. 
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The plaintiff^ in his reply, denied the truth of the facts in the 
answer, and stated, with reference to the objection raised in respect 
to Hurecbungs Pal, that he (Hureebungs Pal) was the son of the 
defendant Muthuranath Pal, and lived with his father in family 
partnership, and he could have no title to the property in his father's 
life-time. 

Hureebungs Pal filed a petition in person in support of the 
objection. 

The principal sudder ameen disallowed the objection, on the 
grounds that it was proved by the plaintiff's witnesses that Iluree- 
bungs Pal was living in family partnership with his father, the 
defendant Muthuranath Pal, and that the land and jumnfti belonged 
to the defendants in common; that Muthuranath Pal, in a summary 
suit previously instituted under Regulation V. 1812, had acknow¬ 
ledged that the land and jurama held in hi^ son's name were in his 
own possession; that Hureebungs Pal had absented himself after 
filing his petition of objection, and the defendants had failed to 
prove a separate title on his part. The defendants also failed to 
adduce proof in support of their plea that the tenure was 'mookururee, 
and, in consequence, the principal sudder amcen prqceeded to fix 
the rent payable by them, with reference to the report of the ameen 
deputed to make a local enquiry. 

The ameen reported that the total quantity of land, including 
tanks, pointed out by the plaintiff as being in the defendants’ pos¬ 
session, amounted by measurement to beegahs 170-14-17, of which 
beegahs 29-11-10 were declared by the defendants to be lakhiraj; 
beegahs 3-18 were alleged by them to be lakhiraj belonging to other 
parties to whom they paid rent; of beegahs 12-7-8, possession was 
denied, and of the rest, beegahs 125-15-4, possession was acknow¬ 
ledged. The lands declared to be lakhiraj the principal sudder 
amcen deducted from the claim; but the objections to beegahs 3-18 
and beegahs 12-7-8 he disallowed, because in the one case the 
defendants had failed to prove their allegation, and in the other 
possession on their part >vas established by the evidence of three 
witnesses examined for the plaintiff by the ameen. . The quantity 
of land declared liable to assessment thus amounted to beegahs 
141-3-7, the rent of which was reported by the ameen to be rupees 
431-15-6. And the principal sudder ameen adopted this assessment, 
without assigning any reason further than that the defendants had 
omitted to deposit the ameen’s fees, as required by a proceeding held 
on the 24th December 1849, with a view to a second local enquiry 
to meet their objections, in respect to the rates and other matters 
embodied in a petition filed by them after the ameen’s report was 
received. 

I concur with the principal sudder ameen in his decision on the 
objection raised in respect to Hureebungs Pal, who has appeared 
in this court by vakeel. A decision of the sessions court bearing 
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date the 10th November 1843, filed with the record, is a sufficient 
answer to his pretensions, in my opinion. That decision show^s 
that the present defendants brought a joint action under Act IV. 
1840, against plaintiff’s predecessor, to recover possession of the 
lands, the subject of this suit, and obtained a decree, and Hureebungs 
Pal was not a party to that action, and therefore he cannot be held 
to be in possession: indeed, in the answer to the plaint in this suit 
it is not stated that he had possession, but simply that the jumma 
was held in his name, which is no sufficient reason for making him 
a defendant in a suit of this nature. But in respect to other points 
objected to by the defendants in the reasons of appeal, T am not 
satisfied wkh the decision of the lower court. 


They object that the ameen to make up the quantity of land 
claimed by the plaintiff* had measured danga-puteety or waste lands, 
which were not in their possession; and that the rates had not been 
fixed agreeably to the' rules prescribed by Section 7, Regulation 
V. 1812. 


Now I find that the ameen had no authority delegated to him by 
the lower court to examine evidence on the point of possession, and 
therefore the depositions of the witnesses talten before him cannot 
be heard. lie was directed to assess the lands according to the 
pergunnah rates, but no establislied rates of the pergunnah arc 
known, and therefore it was manifestly the duty of the principal 
sudder ameen to fix the rates himself agreeably to the Regulation 
quoted, and to give reasons for his decision on the matter. This is 
the general rule of practice, the duties of the ameen being restrict¬ 
ed to the measurement of the lands, and the ascertainment of their 


quality and capabilites, and no particular investigations can be 
made by him except under the special authority of the court 1 
tliercfore remand the case to the principal sudder ameen for re-trial 
and decision de novo^ with reference to the foregoing remarks. 


The 20Tn Jult 1850. 

Case No. 167 of 1850. 

1 

Regular Appeal from a decision passed by the Principal Sudder Ameen, 

Moulvee Nujumul Huq, May Ath, 1850. 

Khoodoo Singh, (Defendant,) Appellant, 

versus 

Thakoor Kanaia Lai Singh, (PlaintifiP,) Respondent 

In this case, which was instituted by the plaintiff as the ghat- 
wal of talook Tungeedihee, on the 10th September 1849, to enhance 
the rent payable by the defendant for mouzahs Gobursala, Bichu- 
koora, and Nowada, the latter had preferred a summary appeal 
against an interlocutory order passed by the principal sudder ameen, 
directing the deputation of a local ameen to measure and assess the 
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mouzahs, of which order the legality was disputed on the ground 
that proof of service of the notice prescribed by Sections 9 and 10, 
Regulation V. 1812, was wanting; and the summary appeal having 
been disallowed with reference to the Circular Order of the Sudder 


Dewanny Adawlut, dated the 2ud January 1849, he now preferred 
a regular appeal. 

The principal sudder ameen recorded in the said order that the 
service of the notice prescribed by the above mentioned sections 
was not proved; but that from the detysion of Mr. Jackson, judge 
of the Sudder Dewanny Adawlut, dated the 13th February 1849, 
published in the Bengalee Gazette for 1849, at page 231, it did not 
appear that the non-service of tlie notice was of any detriment to a 
claim for enhancement of rent, and he therefore ordered an ameen 


to be deputed. 

The principal sudder ameen has quite misunderstood the prece¬ 
dent quoted by him, for it expressly declares that, without proof of 
the service of notice required by Regulation V. 1812, an award 
cannot bo given for enhanced assessment. I therefore reverse the 
order appealed against, and remand the case to the lower court 
for rc-consideration. 


The 25th July 1850. 

Case No. 88 of 1850. 

Regular /Ippeal from a decision passed hy the Principal Sudder Ameen 
of Beerbhoomi Moulvee Nujamul Iluq, March GM, 1850. 

Gholam Sufdur, (Plaintiff,) Appellant, 

rcr«w« 

Zynub Beebee and others, (Defendants,) Respondents. 

This suit was instituted hy the plaintiff' as the auction purchaser, 
under Act XII- 1841, of talook lot Mandaree, to recover j^osses- 
sion and mesne profits of a inuhal named chuk KulecI-ul-Rulunan. 

lie stated in the plaint that the defendants had acquired posses¬ 
sion of the chuk since his purchase at auction, hy means of summa¬ 
ry decisions for rent passed by the collector, that they acknowledg¬ 
ed that the lands comprising the chuk belonged to talook lot 
Mandaree, but claimed it at one time as a muzhooree talook and at 
another time as mookururee ayma; that he (plaintiff,) as the purchaser 
of the talook at a revenue sale under Act XII. 1841, was enti¬ 
tled to possession of the chuk: no one else had any right to it, and 
it was clear from the defendants’prevaricatory statements that they 
had no right or title whatever, lie therefore sued for possession. 

The defendants, in answer, claimed possession of the disputed 
chuk as a dependant talook, under the denomination of mookururee 
ayma, at an annual jumma of 32 rupees, in virtue of deeds of sale 
executed in fevor of their ancestor by the heirs of the original 
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proprietor. Sheikh Kuleel-ul-Ruhman, after whom the chuk was 
named; and they stated that the rent was apportioned at the decen¬ 
nial settlement among the sudder talookdars^ a 12 annas' sliare 
being included in the tahood^ or assets, of talook Kirteehat, and 
a 4 annas share in the tahood of talook Mandaree. They denied 
the plaintift^'s title to more than a 4 annas share. 

Degumbur Race Chowdhree and others filed a petition as third 
party, claiming a 12 annas’ share of the jumma of the disputed 
chuk, as proprietors of talook Kirteehat, in virtue of the apportion¬ 
ment made at the decennial settlement, as referred to in the answer. 

On the 29th December 1848, the principal sudder ameen, after 
having nonsuited the plaintiff twice, which orders were overruled 
on summary appeal, decreed to the plaintiff possession of 4 annas 
share of the disputed chuk, on the grounds that it was proved, by 
an authenticated extract from the qninqiionnial register, that only 
4 annas was included in the tahood of talook Mandaree, and, on the 
other hand, that the documents filed by the defendants in support 
of their claim to hold the chuk at a mooknruree or fixed rent failed 
to bring the tenure under the exception provided in Clause 1, 
Section 27, Act XIL 1841. 

On appeal, on the part of the defendants, the principal sudder 
ameen’s decision was amended by mo under date the 19th April 
1849, (^vide Decisions of this Court for 1849, page 34), I decided, 
for the x’casons given, “ that the defendants had failed to prove their 
title to hold the disputed chuk at a fixed rent, but that they were 
clearly entitled to hold it in under-tenure, subject to an enhance¬ 
ment of rent on the plaintiff’s share after notice given imder 
Section 10, Reflation V. 1812.” 

The plaintiff then preferred a special appeal to the Sudder 
Dewanny Adawlut, and that Court (present: W. B. Jackson, Esq.,) 
on the 8th August 1849, reversed the decisions of both of the 
lower courts, as being illegal in that they awarded what was not 
claimed, and remanded the case, with directions to the principal 
sudder ameen to decide it over again, confining his decision 
strictly to the plaint, viz., whether the land claimed is or is not a 
portion* of the plaintiff’s purchased zemindaree.” 

The reasons of the decision of the Sudder Court are recorded by 
the presiding judge as follows : 

“ The judge (of zillah Beerbhoom) agrees that the right to hold 
as a fixed rent is not made out; but declares that the holders are 
not liable to be ousted, though they are liable to enhancement 
of rent 

The plaintiff not having claimed to enhance the rent, I do not 
think that the judge was competent to adjudicate on that point 
The claim is for possession only, not to reverse the under-tenure, 
or to eject, or to raise the rents. The award should be according 
to the claim, that is, should declare whether Uic property claimed 
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is or is not a part of the plaintiff’s purchased zcmindarec. The 
judge has no authority to go further- 

“ After obtaining a decree to this effect, if the plaintiff wishes 
to set aside the defendants’ mokururee tenure, of which the defen¬ 
dants are undoubtedly in possession, such a claim would form the 
subject of a new suit, whicli would be valued in a different manner 
and decided on a different principle.” 

Agreeably to those instructions the principal sudder amecn revis¬ 
ed the case, lH was of opinion, on the point laid down by the 
Sudder Court for decision, that only 4 annas share of the disputed 
chuk belonged to the plaintiff’s purchased zemindarce as recorded 
in the quinquennial register, to refute which the plaintiff adduced 
only parol evidence, which he considered insufficient, and he there¬ 
fore decreed to the plaintiff, with reference to the Sudder Court’s 
remarks, the proprietary right in a 4 annas share of the chuk, 
without the power to oust the defendants; but as that right was 
never denied on the part of the defendants, he awarded the whole 
of the costs of suit against the plaintiff. 

The plaintiff again prefers an appeal. He states that the point 
laid down for decision by the Sudder Court is wrong; that he never 
sued for possession of the proprietary right to the clmk, which right 
was never denied by the defendants, but to get actual possession, 
and therefore there was no occasion to decide whether the land 
claimed is or is not a portion of bis zemindarce. The point for 
decision, he says, is whether he is entitled to possession or not, as 
sued for in the plaint, and the award, as declared in the Sudder 
Court’s order, should be according to the claim; and he contends 
further that, as the principal sudder ameen gave him a decree, he 
ought to be allowed his costs. 

The plaintiff’s object is evidently to eject the defendants; but 
I do not see bow he can find fault with the Sudder Court’s order, 
which was passed in his own presence on his own appeal. The 
point laid down by the Sudder Court for decision was originally 
necessary, inasmuch as the plaintifTs proprietary title, with tho 
exception to a 4 annas share, was disputed, and there' is no doubt 
as to the correctness of the principal sudder ameen’s decision on 
that point Indeed, the dcciSion first passed by the principal sudder 
ameen, on the 29th December 1848, which declared the plaintiff 
to be entitled to a 4 annas share only, was not appealed .against 
by him, and it does not appear from the present reasons of appeal 
that ho Is dissatisfied with that decision even now. As to bis claim* 
to obtain actual possession, that the Sudder Court’s order gives 
against him; the tenure, under which the defendants claim to hold 
the chuk has existed from the time of the decennial settlement, 
and they cannot be ousted with reference to Section 27, Act XIL 
1841, and other regulations in force. 

The claim being for actual possession the principal sudder amcen’s 
decision is a virtual dismissal thereof, and as the plaintiff’s title to 
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a 4 annas share was never denied, as is sliown by the plaintiff 
himself, it would be most unjust to saddle the defendants with th e 
costs of suit. I therefore reject the appeal, and confirm the decision 
of the lower court, under the provisions of Clause 3, Section 16, 
Rei^ulation V. 1831. 


The 30tii July 1850. 

Case No. 203 of 1849. 

Regular Appeal from a decision passed hy the Principal Sudder Ameen of 
Beerlihooniy Moulvee Nujumul Hiiq, September hth^ 1849. 

Jiadhanath Singh and Kumla Kanth alias Kumul Singh, 

(Defendants,) Appellants, 

versus 

Greodharee Bheya, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff as the zemindar of 
llhowur-Chundee, on the 12th September 1848, to recover arrears 
of rent, with interest, on chuk Sonathuree alias Pynsabad and chuk 
Chilabasa, from the year 1245 B. S. 

The plaintiff stated that he purchased the zemindarco Bhowur- 
Chundee in the month of Poos 1244, at a sale lield in execution of 
a decree of court awarded against the late proprietor, Gridharce 
Singh; that the defendants Lai Singh, Kuniul Singh, Radhanath 
Singh, Ram Singh, Chuttur Singli, and Jugunnath Singh, were at 
that time in possession of chuk Sonathuree alias Pynsabad, chuk 
Chilabasa, monzali Bodhband, and a half share of mouzah Kooroo- 
rooka as ryots, and to recover the rent for 1244 he instituted two 
summary suits under Regulation VII. 1799, which were struck ofi’ 
the file, in consequence of the defendants’ having paid the demand ; 
that tJie defendants subsequently relinquished mouzahs Bodhband 
and Kooroorooka, and having refused to execute a kubooleut for 
the two chuks, he in 1245 made a settlement of the same with Lala 
Gridharee Lai, but Lala Gridharce Lai never got possession, the 
chuks are stiH in the defendants’ possession, and they refuse to pay 
the rent amounting to 60 rupees a year; he (plaintiff) therefore 
instituted the suit to recover the rent*at that rate from the year 
1245 to the month of Bhadro 1255, with interest, and to meet 
objections he made Lala Gridharee Lai a defendant, and included 
in the value of the stamp the price of the two chuks, rupees 600, 
making the total valuation. Company’s rupees 1563-4. 

The defendants Kumul Singh and Radhanath Singh, in answer, 
stated that chuk Chilabasa was formerly held by the said Kumul 
Singh, under a pottah granted by the late proprietor under date 
the 17th Asar 1218, at a jumma of 7 rupees, which was renewed 
on the 2nd Bhadro 1226 on the same terms; and chuk Pynsabad 
was held hy Radhanath Singh, under a pottah, bearing date the 
18th Srabon 1232, at a jumma of l6 rupees; that when plaintiff 
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j>urcJiased the zemindaree of Bhowur-Chundee in 1244, he brought 
summary suits against them under Regulation Vll. 1799, which 
were dismissed, and in 1245 he dispossessed them of the four mou- 
zahs and chuks named in tlic plaint, and made over three of them, 
namely, Kooroorooka, Pynsabad, and Chilabasa, to Lala Gridharee 
Lai, and from that period they (defendants) had not had possession 
for a single day; that they were prepared to institute a suit to 
recover possession and mesne profits, and the plaintiff, hearing of 
their intention, anticipated them by bringing forward the present 

claiTn. 

Bhookun Koomaroc, guardian of Kaleeprsliad, mipor son of 
Laia Gridharee l^al, (who died subsequent to tlic institution of the 
suit,) filed an answer, denying her rcs])onsibiIity, on the ground 
that her husband never obtained possession of the disputed chuks. 
The other defendants (who are full hrothefs of Kumul Singh and 
liadanath Singh, living with them in family partnership,) did not 
appear- 

The principal sudder ameen was of opinion that possession of 
the two chuks on the part of the defendants Kumul Singh and 
others was proved hy the evidence of the plaintiflPs witnesses; 
but that the plaintiff’s demand at the rate of 60 rupees 
a year was not established, inasmuch as he could produce no 
document in support of it; that, on the other hand, the plea 
that Lala Gridliaree Lai had possession was not proved to the 
satisfaction of the court, because several of the witnesses examined 
for the defendants gave hearsay evidence, and the fact that the 
plaintiff and Lala Gridharee Lai, in answer to a suit. No. 221 of 
1839, instituted against them in the moonsifFs court by the 
defendant Lai Singli, to recover the value of crops of mouzah 
Kooroorooka for 1255, had stated that Lala Gridharee Lai was 
in possession of the disputed chuks, which answer the defendants 
filed in support of their plea, would not be taken advantage of, 
because tlie plaintiff in this suit expressly stated that he did not 
get possession of the disputed chuks, and the statement entered 
in tlie said answer was probably made to suit*the occasion. 
He, tlierefore, considering possession on the part of the defendants 
Kumul Singh and others established, decreed against them rent at 
the rate acknowledged in the answer, with interest, to tlic total 
amount of rupees 419, and costs of suit in proportion. 

I find that the reason given by the principal sudder ameen for 
rejecting the evidence of the defendant’s witnesses, namely, that 
several of them gave hearsay evidence, is not borne out by the 
record, for with one exception they all depose to possession on the 
part of Lala Gridharee Lai as a fact But I am not satisfied with 
the evidence on either side: that of the plaintiff’s witnesses in 
particular appears to me unsatisfactory, inasmuch as it affords no 
data by which the correctness of the assertions, of which it is entirely 
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made up, can be tested, and 1 am of opinion that no correct judg¬ 
ment can be arrived at on tlie point in dispute without a local 
enquiry. I therefore remand the case to the principal sudder amecn, 
with directions to depute an ameen to ascertain on the spot who Avas 
in possession of the disputed chuks during the period for winch the 
suit is instituted, by wliom the crops were appropriated, and wliat 
became of them, with such other particulars as may tend to elucidate 
tlie question. lie will also call upon the plaintiff to explain under 
what circumstances the statement respecting Laid Gridliarcc Lai’s 
possession, given in the answer to the suit No. 221 of 1839, was 
made, if that statement was untrue, for I find that the statement was 
not deniedcin the reply to that answer, and unless it can be shown 
that it was made through inadvertence or error, the defendants 
appear to me entitled to the benefit of it. Further, in deciding 
the suit de novo^ the principal sudder ameen will dispose of an 
objection advanced by the defendants in the reasons of appeal, in 
respect to the amount of costs charged against them, which appears 
to be proportionately in excess of the sum decreed. 

The 30th July 1850. 

Case No. 65 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Ookhra^ 
Gobind Chund Chowdhree, January 16^A, 1850. 

GopaJ Chunder Naek and Dwarkanath Naek, (Defendants,) 

Appellants, 

versus 

Bukrunath Naek and Nilachul Naek, (PlaintifiFs,) Respondents. 

This suit was instituted on the 14th August 1849, to recover 
the sum of Company’s rupees 25-12, being the value of crops 
attached in execution of a decree of court, for which the defen¬ 
dants az'e alleged to have held themselves responsible under a 
surety bond. 

The defendants put in an answer to the plaint six days after the 
plaintiffs had filed tlieir proofs, namely, a copy of the surety 
bond and names of witnesses; and the moonsiff admitted the 
answer, but subsequently declined callgig upon the defendants to 
support it by evidence, on the ground tliat the answer could not 
bo heard with reference to Section 24, Regulation XXIII. 1814, 
and he decided the suit in favor of the plaiutifi's on the evidence 
adduced by them. 

Having once admitted the answer, it was, in my opinion, incum¬ 
bent on the moonsiff to allow the defendants to file their proofs. 
His decision is otherwise incomplete, inasmuch as it is ground¬ 
ed on a copy of the surety bond instead of the original, wliicli 
he ought to have called for. 1 therefore reverse the decision, 
and remand the case for re-trial with reference to the foregoing 
remarks. 
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The 30Tn July 1850. 

Case No. 71 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Kuttdera, 

Mirsa Vsh&uree, January 31«#, 1850. 

Gooroo Narayun Singh, (Plaintiff,) Appellant, 

versus 

Chundur Pershacl Panre, (Defendant,) Respondent, 

Tuia suit was instituted on tho 14th July 1849, to recover the 
sum of Company’s rupees 140-10, principal and interest, on a bond, 
alleged to have been executed by the defendant’s father, Gooroo 
Churn Panre, deceased, in favor of the plaintifi^ under date the 
14tli Poos 1251 B. S. 

The defendant, in answer, denied the claim, and pleaded that he 
had lived separate from his father since the month of Bysakh 1236 
B. S., that he was not in possession of any portion of his fatlicr’s 
estate, and consequently he was not liable for his debts. 

The moonsiff found the defendant’s plea proved, and he therefore 
decreed the amount of tlie claim, the bond having been duly authen¬ 
ticated, against the estate of the deceased, releasing the defendant 
from personal responsibility. 

There appears to be no doubt from tho evidence adduced that the 
defendant’s plea is valid. All the tangible property of the deceased 
was sold by the courts in execution of a decree awarded against him 
in favor of Shama Soondree Dibya, and in realization of sums 
advanced by the Honorable East India Company, in the same case, 
on appeal to Her Majesty’s Privy Council; and the fact that the 
defendant has lived separate from his father since the year 1236, is 
not refuted by the plamtiff’s witnesses. I therefore reject the appeal, 
and confirm the decision of the lower court, under the provisions of 
Clause 3, Section 16, Regulation V. 1831. 

The 31st July 1850. 

Case No. 34 of 1850. 

Regular Appeal from a decision paaaed the Moonsiff of Soory^ Koolo- 

danundun Mookurjea^ December, 1849. 

Kenaram Das Tantee, (Defendant,) Appellant, 

versus 

Doorgamunee aUas Mungla Dasya, (Plaintiff,) Respondent 

Tnis suit was instituted on the 7th February 1849, on the value 
of 15 rupees, to close a drain, which the defendant is alleged to 
have opened on the plaintiff’s land, in the month of Agrahon 1255 
B. S., without her consent or concurrence. 
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The defendant pleaded that the drain had existed for many years, 
that its site was “ no man’s land,” and that the plaintiff had brought 
forward tlie suit at the instigation of their neighbour. Rani Sunkiir 
Das, who had quarrelled with him regarding the same drain some 
time before, when the dispute was settled in his favor by the pro¬ 
prietor of the village. 

The moonsiff decreed the suit in favor of the plaintiff, on the ground 
that it was proved by her witnesses that the drain was first opened 
by the defendant, on her la/id, in the month of Agrahon 1255, before 
which it was not in existence; and that the evidence of the wit¬ 
nesses produced by the defendant in support of his answer was 
contradictory. 

I have examined the drain in person, and find that it passes from 
the south-west comer of the defendant’s liomcstcad, through a hole in 
the mud wall, along the south side of the adjoining plot of ground 
belonging to the plaintiff, and directly under the eaves of a house 
occupied by Ram Sunkur Das; and there is no doubt from the 
appearance of the drain and the unanimous voice of the neighbours 
who were present at the examination, that the evidence of 
tlie plaintiff’s witnesses, on which the moonsiff decided the suit, is 
correct The original drain for the passage of the water from the 
defendant’s homestead passed, I find, along the north and east sides 
of the plot of land above indicated, (which is separated from the 
plaintiff‘’s dwelling house by a narrow pathway,) and is still in exist¬ 
ence. 

Under the above circumstances, I confirm the decision of the 
lower court, and dismiss the appeal, with costs. 


The 31st July 1850. 

Case No. 226 of 1849. 

Regular Appeal from a decision passed by the late Moonsiff of Doob- 

rajpore^ Moulvee Atta Alee, November \Qth, 1849. 

«» 

Kenaram Gliose and others, twenty-two in number, (Defesndants,) 

Appellants, 

versus 

Gunga Narayun Chatoorjya and others, heirs of Hurce Purshad 
Cliatoorjya, deceased, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiff Ilurce Purshad 
Chatoorjya, (deceased,) as the zemindar of lot Lukheepore, on the 
13th September 1848, to recover the sum of Company’s rupees 142, 
principal and interest, on a kuhooleut, or agreement, bearing date 
the 24th Bysakh 1244 B. S. 
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Tlie substance of the plaint is as follows: the plaintiff being about 
to establish an old hat at Luklieeporc, Satluik Manjoe and several 
others, inhabitants of Raneepathur, Mirapore, and Muheshbathan, 
entered into a contract with him, under kubooleut of the above 
date, to attend the said hat regularly on Saturdays and Tuesdays, 
for the purpose of buying and selling, receiving from him the sum 
of 71 rupees, on the condition that, if they failed to attend the hat^ 
they would make good any loss he might sustain in consequence, 
and return the said sum with interest. '4'hat they attended the hat^ 
some of them only ten or twelve times, others less, and in conse¬ 
quence of their failure to keep the contract, the hat was closed. He 
therefore sought to recover the sum advanced, with interest, from 
the surviving parties to the contract and the heirs of those who 
have deceased. 

The defendants Kenaram Ghosc and others, {appellants,) in answer, 
denied the kubooleut, which they declared to be fraudulent, and 
stated that the plaintiff, having had a quarrel with the zemindar of 
Golah-Kasimgunge, attempted to break up an old established 
haty held at that place on Saturdays and Tuesdays, which 
they had always attended, by setting up a new hat within thirty 
ropes’ length from it, and as an inducement to them lo attend the 
new hdty lie gave them 8 or 9 rupees for sweetmeats and promised 
to buy up at a fair price whatever commodities might remain unsold 
at the close of the day; that he acted up to his promise for a short 
time, but finding it a losing concern, he finally gave tliem permis¬ 
sion, after they had attended the hat for the space of two or three 
months, to take tlieir commodities for sale to wherever they liked, 
and they consequently returned to tlie old hat at Golah-Kasimgunge. 

The moonsiff gave the plaintiff a decree, on the ground that exe¬ 
cution of the kubooleuts was proved by the subscribing witnesses. 

On a perusal of the record I find tliat none of the defendants, or 
their ancestors, were identified by the plaintiff’s witnesses as having 
executed the kubooleut, with 4he exception to Sonatun Ghose, who 
did not appear in the lower court, and who has not appealed; the 
appellants arc therefore entitled to a decree on tliat^round. But 
the contract per se is clearly an illegal one, it being shown by the 
plaintiff’s own witnesses to*be the result of a combination to break 
up the old h&t at Golah-Kasimgunge by the estahllshnient of a new 
hat in the immediate vicinity; and the terms of the contract are 
invalid in that no limit is prescribed as to time. I therefore reverse 
the moonsiff’s decision as far as it affects the appellants, and decree 
the appeal to them, witli costs in both courts. 
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The 31st July 1850. 

Case No. 227 of 1849. 

Repuiar Appealfrom a decision passed by the late Moonsiffof Doohraf 
pore^ Moulvee Atta Alee^ Nooemher 10#^, J849- 

Gooroochurn Ghose and others, twenty-four in number, 

(Defendants,) Appellants, 

versus 

Gunga Narayun Chatoorjya and others, heirs of Huree Purshad 
Chatoorjya, deceased, ("Plaintiffs,) Respondents, 

This case is similar to the preceding one, case No. 226 of 1849, 
decided tlfis day, it being brought to recover from the defendants, 
inhabitants of Raneepathur, Mirapore, and Muheshbathan, the sum of 
Company’s rupees 138, on a kubooleut, under precisely the same 
circums^nces. 

The parties to the execution of the kubooleut are identified by 
the witnesses in this case; but I reverse the decision of the lower 
court on the other grounds mentioned in the preceding case, and 
decree the appeal to the appellants, with costs in both courts. 


ZILLAII BEIIAU. 


Peesent: FRANCIS LOWTH, Esq., Additional Judge. 


The 24tii July ,1850. 

No. 1 of 1849. 

Appeal from a decision of Moulvee Syed Mohummud Ibrahim Ali Khan 
Bahadoor, Principal Sudder Ameen of Behar, dated 21^^ November 1848. 

Dookhurun Sing, (Plaintitf,) Appellant, 

versus 

Pokhnarain Sing, Ujoodhcapershad Sing, his son, and Sheodyal 

Sing, (Defendants,) Respondents. 

This suit was instituted on the 5tli January 1847, to obtain pos¬ 
session of half of 1 anna 8 dams of the entire village "of Jliajee, in lot 
Pakur-deeh-miilharee, pergunnah Sherghotty, valued at three times 
tlic sudder jumina, rupees 1-11-3; half of a solid masonry house, with 
tiled verandah, in Sahebgunge, valued at rupees 53-5-4; a house in 
Mirzapore, valued at rupees 200; tliree houses in Buramah, valued 
at rupees 200; also a garden containing a house and various fruit 
trees in Buramah, valued at rupees 25; a garden in Deeha, valued 
at rupees 50; and for share of Government revenue paid for the 
farm of niouzali Jhajee, valued at rupees 200, making a total ol* 
rupees 730-0-7; and to recover rupees 836-12-4, being the amount 
proceeds of 1 anna 8 dams of purchased property, and 4 annas 18 
dams farmed from Bukshun Beebec, in mouzah Jhajee, also of the 
garden in Deeha, unaccounted for, as well as on account of an 
advance made on mouzah Phurka, pergunnah Maher, and the price 
of cattle, grain, and other articles, valued altogether at rupees 
1,566-12-11. 

The following genealogical table will assist to elucidate the claim 
of the parties : , 

Juddoo Sinsr. 


Doolah Sing. Dooneali Sing. 

Pokhnarain Sing, Sheodyal Sing, 

Deft. Deft, 

Ujoodheapershad Sing, 

Deft. 


Jyemungiil Sing 
died childless. 


Aliik Siii*^. 

o 


Dookhurn Sing 


6 
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The plaint sets fortli that, of the four sons of Juddoo Sing, Jye- 
mungul Sing died childless, Dooneah Sing settled in Mirzapore, and 
Doolah Sing and Aluk Sing located themselves in Burainah; that 
the two latter bought a house in Sahebgunge for rupees 25, according 
to a deed of sale, dated 21st Suffer 1214 F., and also took in farm 
from Biikshun Beebee, for rupees 1001, the entire village Jhajec, 
according to a lease dated 21st Rubbee-ool-awul 1225 H., or 1218 F., 
Sind on the 15th Sawun 1222 F. all the three brothers took the 
farm of mouzah Phurkha, on payment of an advance of rupees 601— 
the three deeds being drawn up in the name of Doolah Sing only, 
though all three bi'others retained joint possession of the property; 
that after Ijie decease of Aluk Sing and Doolali Sing, the plaintiff 
Pokhnarain Sing and Dooneah Sing remained in the enjoyment of 
the jiroperty, till by a decree of the civil court 9 annas 14 dams of 
mouzah Jhajee were awarded to the heirs of Bukshun Beebee, thus 
leaving only 6 annas 6'dams of the said village in the possession of 
plaintiff and Pokhnarain Sing: of these again 1 anna 8 dams were 
sold in satisfaction of a decree held by Bukshun Beebee and bought 
by one Dyal Sing, who again disposed of the same to the plaintiff; 
for Sheodyal Sing, son of Dooneah Sing, in wliose name the deed of 
sale was executed; but that plaintiff and Pokhnarain Sing retained 
possession of the whole 6 annas 6 dams till 20th Maugh 1246 F., 
when they were dispossessed of the 4 annas 18 dams, which 
remained over and above the 1 anna 8 dams sold as above, by order 
of the foujdaree court, dated 24th December 1844: tliat in 1242 F. 
the plaintiff and Pokhnarain Sing bought a garden in mouzah Dceha 
for rupees 44, the deed of sale for which was drawn up in the name 
of Pokhnarain Sing, under date 1st Assin of that year: that after 
this, Pokhnarain Sing separated from the rest of the family, and 
settled in Buramali, without any division of the property therein (three 
houses), and in Jhajee,Dceha, and Sahebgunge, being effected: that 
in Assin 1247 F,, the division of property in Mirzapore, Mohumud- 
pore, &c., was commenced upon, but in Chyte of the same year 
Ujoodhoapershad Sing removed all the grain in store and cattle in 
Jhajee, respecting wliieh the plaintiff' complained in tlie foujdareo 
court, but wrfs referred to the civil court: that he has thus been 
dispossessed of property both purchasec\ and held in farm, and for 
which he pays revenue, though Pokhnarain Sing retains sole posses¬ 
sion : further, that mouzah Phurkha was originally farmed as above 
stated for rupees 601 advanced, but, on the expiration of the first 
lease, the proprietor borrowed a further sum of rupees 104 from 
plaintiff, Dooneah Sing, and Pokhnarain Sing, making a total of 705 
rupees advanced, and gave a fresh lease of the farm from 1234 to 
12441the deed for which was made out in the name of Pokhnarain 
Sing only, though all three parties were in possession of the property; 
on the 10th July 1840, however, 12 annas of the estate were decreed 
in favor of Musst. Subroo and others, whilst for the remaining 4 
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annas Pokhnarain Sing had a deed of sale drawn up in his own 
name by Mohsun, heir of Musst Sydo, proprietor of the estate: 
plaintiff and Dooneali Sing have thus been deprived of their share of 
tlie advance made, for which as well as share of otlier property 
Pokhnarain Sing will not render account,—^lienee this suit. 

Pokhnarain Sing and Ujoodheapershad Sing, in answer, deny the 
statement of plaintiff respecting the joint holding of the property till 
1246 F-, and declare the rights and interests of all parties to have 
been distinct and separate for many yearg past: that mouzah Jhajee 
was originally farmed to Doolah Sing, and tliat plaintiff ’s claim to 
a sliare in the 1 anna 8 dams, purchased by Sheodyal Sing in that 
village, and which is his exclusive property, and with w^ich defen¬ 
dants have no concern, is altogether wrong; and that the plaintiff’ 
has instituted a separate suit for his share of property in Mirzapore. 

Sheodyal Sing denies the plaintiffs statement that the 1 anna 
8 dams of Jhajee were purchased for himself, though benamee in 
the name of defendant; that at the time of the transaction plaintiff 
had two sons, and therefore there was no reason for his making the 
purcliase In the defendant’s name; that the deed of sale was drawn 
up in defendant’s name, but at time of its execution he was a minor, 
and liis father, by whom the purchase was really effected, was ill, 
and therefore the document remained in the plaintiffs possession, 
and which he has failed to give up, but such retention of the deed 
does not prove his right to the property. 

The principal sudder amcen dismissed the suit, on the grounds 
that the plaintiff’ had failed to produce any documents to substan¬ 
tiate his claims: that of the witnesses cited by him only two had been 
brought before the court, when the plaintiff liad objected to the 
evidence of one being recorded, and that the otlier, Dyal Sing, 
fully established the purchase by Dooneah Sing, father of Sheodyal 
Sing, of the 1 anna 8 dams in Jhajee, the deed of sale for which 
had been duly executed in the latter’s favor, and possession by his 
father up to his demise proven; and further, that by tlic decrees of 
tlie sudder ameen of 5th December 1842, in tlie case of Dooneah 
Sing versus Dookhurn Sing and others, and principiil sudder 
ameen of 17th P^ebruary 1846, in suit of Pokhnarairf Sing versus 
Dooneah Sing and Dookhi|rn Sing, the division of rights and 
interests of the parties had been established. 

Appellant urges various frivolous objections, that his witnesses 
were not all summoned and examined: that sufficient time W’as not 
allowed him to file important documents: that the decree of 10th 
July 1840, filed by him, fully proved the non-separation of his 
rights and interests from tliose of defendants, and that the deed of sale 
for the 1 anna 8 dams in Jhajee was executed in Sheodyal Sing’s 
name, because the appellant and Pokhnarain Sing were at the time 
farmers of the estate, and lastly, that the decrees cited by the lower 
court, bear no reference to his claims. 



ZILLAtJ BEHAK. 



In the first place, with reference to mouzali Jliajee, the appellant 
has produced no dociiments to prove his having a joint right and 
interest with tlie respondents therein: hy his own showing the farm 
of the estate was taken solely in the name of Doolah Sing, father 
and grandfather of Pokhnarain Sing and Ujoodheapershad Sing, 
respondents, though no term of lease is specified; that the greater 
portion, 9 annas 14 dams of the property, reverted to the heirs of 
the original proprietor, liukshiin Beehce, hy decree of the civil court: 
that 1 anna 8 dams Averc ^sold to Sheodyal Sing, respondent, as 
proved by the deed of sale, dated 21st April 1836, in which no 
mention of the appellant’s name is made, and though the purchase 
money inj^v have been paid through him, in consequence of Doo- 
neah Sing’s illness at tlie time and Sheodyal Sing being a minor, 
his possession of the document in no Avay establishes his claim to the 
property; whilst of the remaining 4 annas 18 dams Pokhnarain 
Sing (and appellant with him if lie nad any right or interest) was 
dispossessed by order of the foujdarce court in 1844, against which 
no appeal appears to liave been preferred. Secondly, Avith regard to 
Phurkha, appellant shoAvs that the lease of the farm Avas granted 
in the name of Poklinarain Sing respondent only, and extended 
from 1234 to 1244 F., or 1836 A. D., and therefore, without the 
production of the pottah, to ascertain AAdiethcr it contained any 
stipulation for the continuance of the lease in the event of non-pay¬ 
ment of the amount advanced, his claim cannot be recognised; 
moreover, it appears he appealed against the decree passed by the 
civil court on the 10th July 1840, but the same was upheld on the 
IBtli February 1841, thereby establishing the fact of his having no 
interest in the property and confirming the right of Pokhnarain 
Sing to make the purchase now questioned. Thirdly, Avith respect 
to Decha, it appears appellant, on the 18th February 1837, and in 
1245 F., declared in the foujdaree court that he had no concern 
therewith since 1241 F., and therefore his claim to a share in the 
garden alleged to have been purchased in 1242 F., cannot be enter¬ 
tained. Lastly, to substantiate his claim to the other property sued 
for, the appellant has produced no proof, either oral or documentary, 
and as the ndn-attcndance of his Avitnesscs originated solely from 
neglect on his part, and the decrees cited by the lower court prove 
the parties to have possessed no common interest or right in pro¬ 
perty generally, I consider the principal sudder amcen’s decision 
correct, and therefore dismiss the appeal, with costs, without notice 
to the respondents, and confirm the order of the lower court. The 
respondents have attended voluntarily, and appellant has filed 
various documents to sujiport his original claim; but I consider 
them altogether insufficient, and tending to prove the claims of the 
rcs]X)ndeuts instead. 
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The 24x11 July IS50. 

No. 219 of 1848. 

Appeal from a dechion of Sijed Mohnmmud Alt Ashrttf, Moonsif of 

BehaVi dated 22nd November 1848. 

Vlocr Moheol) Ali, Shall Dilawur Ali, Shah Oulacl Ali, and Mnsst. 
Chukoo, widow of Mcer Yusuf Ali, deceased, (Defendants,) 
Appellants, 

versus 

Musst. Mokcomah, (Plaintiff,) Respondent. 

This suit was instituted on the 3rd April 1848, to recover the 
sum of Company’s rupees 87-7-5-12 krants, being prihcipal and 
interest, and batta on exchange from Sicca to Company’s rupees, on 
account of an advance on a farm of 6 annas and 3 pie portion of 
40 bcegahs of ayma land, called Hoscin Chuk, in moiizah Sumai, 
pergunnah Sumai, according to a pottah, dated 2nd Jyte 1239 F. 

The plaintiff states that the lands in question were given in farm 
to her brother. Sheikh Mohummud Aliato Kurreemoollah, for (9) 
nine years, from 1240 to 1248 F., on a jumma of Sicca rupees 11 
per annum by the defendants Moheeb Ali, Dilawur. Ali, Musst 
Chukoo, and Musst Bhoja, wife of Mcer Gholam Mustapha, who 
took an advance of Sicca rupees 41, and executed the pottah above 
cited; that the farmer retained possession up to 1243 F., the revenue 
of which year he paid, and died leaving the plaintiff as his heiress 
to all his property; that she continued in possession of the farm up 
toBysakh 1245 F., when the lands were resumed by Government, 
and settled with the three first named defendants, as heirs of Mnsst. 
Bhoja and others: that, being dispossessed of the farm, she claims 
payment of the advance made, witli interest. 

Musst. Chukoo filed no answer: the other defendants assert that 
plaintiff had no relationsliip with tlie farmer, and that after his 
demise his wife, Musst. Sunjeedah, succeeded to his property and 
the farm, of which she retained possession to the 16th Rujjxib 1247 
F.; at the same time, however, they admit that plaintiff took posses¬ 
sion after the decease of the farmer’s widow; they .admit that the 
farm was leased to Kurreemoollah from 1240 F,, on the jumma 
stated by the plaintifi*, hut declare the advance made amounted 
only to rupees 11, and that in 1246 F. an adjustment of accounts 
took place with Musst. Sunjeedah and the advance paid off, whilst 
for rupees 117-6-3, shown to be due to tliem, they were about to 
sue, when plaintiff instituted the present claim. 

The moonsiff says, the defendants admit the farm lease, which 
the plaintiff’s witnesses also prove: that the objections advanced 
by the defendants relative to the non-existence of relationship 
between the farmer and plaintiff are of no moment, and further 
proved to be incorrect on reference to a proceeding of his court. 
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dated 15th March 1841, in the suit of Sheikh Imam Biiksh versus 
Musst. Sunjeodali and others; and as the defendants had filed no 
proofs of jiuyment of the amount, tliougli the same had been required 
two months previous to decision of the suit, he decreed the claim in 
favor of the plaintiffi 

Against this decision the defendants appeal, and urge that the 
advance claimed was never admitted by tliein: tliat the sum was 11 
instead of 41 rupees, and that, if tlic latter amount was declared in 
thepottah, it must have been altered, as 11 rupees were stated in 
the kubooleut of 2nd fTyt6 1239 F., and that the moonsiff did not 
allow them sufficient time to file proofs of jiaymcnt of the same. 

The appellants have filed no proofs in support of their statements, 
ncitlier have they produced the kubooleut, and as the pottali clearly 
shows Sicca rupees 41 to have been tlic amount advanced, no 
doubt on the point can exist; moreover, by the decree of the 15th 
March 1841, noted by- the moonsiff^ the relationship of plaintiff to 
the farmer is clearly established and tlieir present objections 
can have no weight I therefore dismiss the appeal, with costs, 
and confirm the order of the low'cr court, without notice to the 
respondent 


The 24Tn July 1850. 

No. 222 of 1848. 

Appeal from a decision of Syed Mohnmmud AH Ashruff^^ Moonsiff of 

Behar, dated 2oth Novemlfer 1848 . 

Syed Juinaie, (Defendant,) Appellant, 

versus 

Syed Moheeb Ali, (Plaintiff,) Respondent 

This suit was instituted on the 9th August 1848, to recover 
rupees 21-5-2, principal and interest, on account of malgoozaree for 
1254 and 1255 F., being the rent of 1 beegali of land in raouzah 
Doeh Doomrawah, pergunnah Behar, and half produce of certain 
36 fruit trees in the above village and Mooreporc Doomrawah, 
according to a-kubooleut, dated 21st Jyte 1252 F. 

The plaintiff states that 7 annas, 1 dam, and 3 cowrees portion of 
tlie village Deeli Doomrawah, with half produce of 100 fruit trees 
therein, and 11 trees in Moorepore Doomrawah and other property, 
belonging to Sheikh Choolun, were sold in 1244 F., by order of the 
civil court, to liquidate a fine, and purchased by him at auction for 
rupees 105-8, the deed of sale bearing date the 14th September 
1838, and that since the purchase he has been in possession of the 
property; that the defendant took 1 beegah of the above quantity 
of land in kittah Khunda, with the half produce of 25 fruit trees in 
kittali Ahuree Ahur and 11 trees in Ahuree, in the above villages, 
in farm for three years, from 1253 F., at jumma of Sicca rupees 9-6 
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per annum, and gave a kuboolcut for the same; that ho paid the 
first year’s rent, but has failed to discharge the demand for the last 
two years. 

Tlie defendant denies the claim in totOy and states that he neither 
signed the agreement nor paid any rent for 1253 F., and that the 
land and trees in question are his own property, according to a 
division made long since,—the said Sheikh Choolun and defendant 
being relatives. 

The moonsiff decreed the case in favor of the plaintiff, on the 
grounds that the claim was fully established by the deed of sale, the 
order for possession, the agreement of the defendant, and the evi¬ 
dence of subscribing witnesses thereto, and that defendant had 
adduced no proof to support his statement. 

In appeal, it is urged that the appellant’s witnesses were not sum¬ 
moned, tliough the list of and petition respecting them were with 
his vakeel; and that the case should not hav3 been decided without 
the previous deputation of an ameen, to ascertain the facts from 
parties living near the spot and acquainted with tlio circum¬ 
stances. 

The above pleas appear to bo most frivolous. In one part of the 
petition of appeal it is stated that tlie list of witnesses'and petition 
for their being summoned were filed; but the witnesses were not 
called upon to attend the court; Avhilst in another part it is declared 
that the list of witnesses had not been but was about to be filed. 
The record, howevei’, shows the appellant to have been utterly negli¬ 
gent of his own interests, and to have failed to file any proofs in 
support of his statement, though required to do so by tlie court some 
15 days prior to the decision of tlic case; and as the claim of the 
respondent appears to have been clearly established, I see no reason 
for disturbing the decision of tlie lower court, which I confirm, 
and dismiss the appeal, with costs, without notice to the respon¬ 
dent. 


The 25x11 Ji/ey 1850. 

No. 54 of 1849. 

Anneal from a decision of Syed Mohummud Ali Ashraff. Moonsiff oflhhar^ 

dated i7th February 1849 . 

Syed Fuzzul Hoseiu alias Nudda Hosein, (Defendant,) Appellant, 

versus 

Syed Nassir Ali, (Plaiutiff*,) Respondent. 

This suit was instituted on the 7th June 1848, to recover 
damages, laid at rupees 20, on account of a solid masonry pooshtUy 
or abutment, to a wall. 

The plaintiff states that he rents a small plot of ground from 
Thakoor Singh, at 3 rupees per mensem, in chuk Uslam, muhullah 
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Baraliburree, in kusbah Behar, and that he built a house on the 
same; that during the rainy season one of the walls to tlie south 
became much injured, and was in danger of falling; that to rectify 
this he wished to build a solid masonry pooslUa^ or abutment, 
and had opened a small doorway in the wall in question to enable 
the workmen to convey the materials for tliat purpose; but the 
defendant interposed and prevented his doing so, by re-closing the 
passage: ho now sues to be allowed to make these repairs, 
estimated at the above cos^. 

Defendant denies the title of the plaintiff to the wall in question, 
on which he declares the plaintift' was permitted by courtesy to 
build the ^choppah of his house, such wall being his (defendant s) 
property; and that by opening the passage therein injury was done 
to his estate. 

In this suit three oozurdars filed petitions:— 

First —Musst. Zulioora declared tlie land, on which the plain¬ 
tiff’s house stood, to belong to her and Thakoor Singh, and that they 
received a monthly rent of 3 rupees for the same. 

Second .—Musst Jumeela stated chuk Uslam to have been sold 
on the 29th June 1847, for balance of revenue, and bought by 
Nirput Singh, and re-sold by him to her on the 12th Kartikh 1255 
F., for rupees 425, and that plaintiff has not paid her any rent for 
the ground occupied by his house, and therefore his plaint is 
incorrect. 

Third .—Ilosein Ali supports the defendant’s statement 

The moonsiff, considering the evidence of the plaintiff’s six 
witnesses more worthy of credit than that of the defendant’s four, and 
having visited the spot in person, and having found the roof of tlie 
plaintiff’s house still resting on the wall in question, to which 
defendant had not proved his title, and that the repairs were neces¬ 
sary, decreed the case in favor of the plaintiff, at the same time 
directing the passage opened by him to be closed, as it was injurious 
to the defendant’s garden. 

Appellant urges that the wall in question is his property, and 
proved to be so by his witnesses, all of whom, nineteen in number, 
the moonsiff did not examine, and that respondent produced no 
document to prove his having paid rent for the ground. 

The recorcl shows all the witnesses of the appellant to have been 
summoned; but in consequence of his inability to point out more tlian 
six, only that number was produced in court, and after the deposi¬ 
tions of four of these were recorded, his vakeel declared his wish 
to have the case decided on their evidence, which I agree with the 
moonsiff is not worthy of such credence as the testimony of the 
witnesses produced W the respondent: and as the moonsiff visited 
the spot in person, I consider his order correct and proper, and 
therefore dismiss the appeal, with costs, without notice to the respon¬ 
dent, and confirm the order of the lower court. 
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The 25th July 1850. 

No. 109 of 1849. 

Appeal from a decision of Syed Tvfazzul Hosein, ^loonsiff of Cyaht 

dated ^Qth April 1849. 

Pei’sacl Sahoo, for self and his brothers, Chedee and .Ihoureo, 
minors, sons of Cliumun Sahoo, deceased, (Plaintiff,) Appellant, 

versus • 

Musst. Uindah Begmn, mother and Guardian of Agha Waliiil 
Ali Klian; Miissts, Abadheo Begum and Nujibooni§sa Begum, 
heirs of Agha Furhut Ali Khan; and Mecr IJrshad Ali Khan, 
Surburakar appointed by the Court of Wards, (Defendants,) 
Respondents. 

This suit was instituted on tlic 14th January 1847, to recover 
rupees 144-4-6, principal and interest, according to an account, 
alleged to have been signed by Agha Furliut Ali Khan. 

The plaintiff states that Agha Furhut Ali Khan used to bo suj)- 
plicd from his fatlier’s shop witli Avhatevcr articles liq required for 
the daily consumption of himself and family, and that, on winding 
up accounts on the 5th Suffer 1246 F., a balance of rupees 72-2-1 
stood against liiin, for wliicli the Agha had an account immediately 
drawn out, which he signed and delivered to plaiiitift‘’s father, and 
plaintiff now produces: his father having died shortly after its pn - 
paration, and as the Agha is also dead, lie claims the amount with 
interest from his heirs, who take no notice of liis repeated demands 
for payment. 

Aglia Wahid AH Khan, in aiiswoi', states that IMusst Umdah 
Begum is not his guardian,—his estate, in consequence of her mis¬ 
management, having been at his own request brought under the 
Court of Wards; that plaintiff should have demanded 2 >ayinent of his 
account previous to his (defendant’s) father’s demise on 1st Plialgoon 
1247 F., and, in the event of its not being ad justed, should have 
presented the same for liquidation to Rajah Mittcijcet Singli, by 
whom all such accounts and bills were discliargccl during Aglia 
Furhut AH Khan’s lifetiitie: that after the rajah’s decease, on 
23rd Assin 1248 F., the plaintiff, like other creditors, should have 
brought his claim to the notice of the rajah’s heirs for adjustment, 
and, on failure, to obtain the amount from them, should have 
demanded payment from Rajah Khan Bahadoor Khan, defendant’s 
guardian, previous to his death in Bysakh 1250 F.; that, having 
neglected to advance this claim to the above parties, he does mot 
consider himself liable for the debt, whicli is also founded on a 

document written on plain paper. 

Mussts. Abadhee Begum and Nujiboonissa Begum urge their non¬ 
liability for the debt, because on the occasion of their suing for their 

7 
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shares of the property of their father, the foregoing defendant, their 
brother, and Musst. Umdah Begum, their mother, executed a .vo/mA- 
nameh^ exempting them from all claims on account of debts due by 
tlic deceased, and according to which the case was decided on the 
25th September 1845. 

Mcer Urshad Ali Khan files an answer in support of Agha Wahid 
Ali Khan’s statement, whilst Musst. Umdah lieguiii files no answer 
at all. 

The moonsift', considering tlic evidence of tlie witnesses, cited in 
support of the claim, contradictory, and insufficient to establish the 
genuineness of the document forming the ground work of the suit, 
dismissed the case. 

The appellant construes the silence of Musst. Umdah Begum into 
an admission of the claim, whicli ho declares to be also satisfactorily 
])rovcd by liis witnesses, servants of the respondents, and urges that 
the respondents themselves did not tleny the debt. 

At the time of the institution of this suit, the plaintiff must have 
been perfectly aware of the fact of the defendant Agha AVahid Ali 
Khan and other heirs of Agha Furhut Ali Klian being minors, and 
the estate under the management of the Court of Wards, and there¬ 
fore it was irregular in the inoonsiff receiving a supplementary plaint 
on the 11th November 1847, to make Mussts. Abadhee Begum and 
Nujiboonissa Begum, defendants, contrary to Construction No. 1308, 
and tlie Sadder Court’s Circular Order of 3rd June 1847, and still 
more improper liis directing, under date the 26tli .January 1848, the 
plaintilf to file a further supplementary plaint to make Mecr Urshad 
Ali Khan defendant, in opposition to the Court’s Circular Order of 
14th October 1842. The appellant has not in any way explained why 
this account was not rendered for adjustment, in the same manner 
as all former ones of a similar nature appear to have been during 
tlie lifetime of the deceased ; ahd as, of the witnesses produced by 
the a})pcllant to establish the genuineness of the account in question, 
two had not seen the same drawn out, and two others positively 
sw^ore to the deceased Ijaving signed his name in English as well as 
Ilindce, on the document, at the time of its preparation, and in their 
]»resence, and recognised as such the signature of the superintendent 
of stamps affixed to the account, and tlife only signature in English 
tlicreon, I quite agree with the moonsiff as to the insufficiency of 
the evidence in support of the claim, and therefore dismiss the 
appeal, with costs, and affirm the order of the lower court, without 
notice to the respondents. 
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The 25th July 1850. 

No. 108 of 1849. 

Appeal from a decision of Sped Tvfussul Ilosein, Moonsiff of Gy ah, 

dated 30M April 1849. 

Persad Salioo, for self and Ills brothers, Chodeo and Jliourco, minors, 
sons of Cliumun Salioo, deceased, (Plaintiff,) Appellant, 

versus 

Musst. Umdah Begum, mother and guardian of Aglia Wahid Ali 
Khan; Musstn. Abadhee Begum and Nnjiboonlssa Begum, lieirs of 
Agha Furhut Ali Khan, and Mecr Ursbad AH Khan, Surbura- 
kar, appointed by the Court of Wards, (Defendants,) lie- 
spondents. 

This suit was instituted on the 15th January 1847, to recover 
rupees 163-4-3, principal and intci'est, acuording to an account, 
dated 21st Suffer 1246, for rupees 76-8-9, and alleged to have been 
signed by Agha Furhut Ali Khan. 

The circumstances connected with this suit, as well as the evi¬ 
dence of the witnesses, being exactly similar to those in suit No. 
109, they need not be repeated here. The moonsilf for the same 
reasons recorded in that case, dismissed the claim also, and as my 
remarks given in tliat suit, this day decided, are equally a]>])1icab]e 
to the ])rcsent case, I dismiss this aiq)eal also, with costs, and affirm 
the order of the lower court, without notice to the j'cspondcut. 

The 30tii July 1850. 

No. 2 of 1849. 

Appeal from a decision of Mou/vee Sped MoJmmmnd Ibrahim Ali Khan 
Bahadoor, Princi 2 }al Sudder Ameeii of Behar, dated DM January 1849. 

Musst Bilas Koownr, wife of Sohun Lall, deceased, and Bhckarec 

Lall, (Plaintiffs,) Appellants, 

versus 

Government, Doolah Patimk, and Nunkoo Lall, (Defendants,) 

Respondents. 

This suit was instituted on the 20tli March 1847, to obtain 
possession of 3 annas, 19 daitis, and 10 cowrees of inouzah Duriaoporc 
Koosapee, pergumiah Sunout, and to reverse a proceeding of the 
collector of Behar, dated 26th April 1845, relative to the sale 
of the said property, valued at rupees 1293-12, and to recover 
wasilat, estimated at rupees 156, for 1254 F.: total valuation of 
the suit, rupees 1449-12. 

The plaint sets forth that Koosapee and Duriaopore Koosapee 
are two distinct mouzahs, and registered as such in the collectorate 
office; that Sohun Lall pledged 1 anna, 6 dams, and 10 cowrees, 
and Bhekarec Lall 2 annas 13 dams of Koosapee as security in the 
abkarce inehal; but in consequence of the farmer falling in balance. 
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the same was sold to liquidate the arrears of Government revenue, 
and purcluised on the above date by Doolah Pathuk, who subse- 
(piently gave the property, with tlie portion claimed in Duriaopore 
Koosapeo, whicli was distinct from the property purchased, in 
farm to Nuukoolall; but on his proceeding to take possession, the 
plaintiffs resisted; defendant tlien filed a suit in court, and obtain¬ 
ed a decree, which was upheld in appeal on the 27th February 
1847, by the then principal sudder amcen, who recorded liis 
opinion that tlic purchase” was entitled to the property purchas¬ 
ed in conformity with the notice of sale, in which plaintiffs assert 
the property in question not to have been included. 

In replyi it is urged on the part of Government that the collec- 
torate register shows Koosapoe to comprise two villages, but mea¬ 
sured and settled as one: that the sale was held according to the 
lioguliitions lor the riglits and interests of the plaintiffs in the said 
Ivoosapee; and that according to i\ct I. 1845, the sale cannot be 
set aside, no appeal to the commissioner of revenue having been 
made, and moj'c than a year having elapsed since the sale took 
]»lacc, tliercforc tlie Government should not have been made a 
party to the suit. 

Doolah Patlmk answei’s to tlie same effect as the Government, 
and further states that in 1179 F. tlic I’cnt-i'oll of Koosapee, com- 
pi'ising two villages, Avas rupees 55, tliat in 1197 F. it Avas increas¬ 
ed to rupees G5, tlu; area of the Avholc property being stated to be 
450 beegahs under tlic head of mouzali Koosapee alone, and that on 
the security bond being tested in the collectorate the same ex¬ 
tent of land was reiioi’ted to belong to Koosapee, in which alone 
tlie bond specifies tlie jiroperty pledged to be situated, and there¬ 
fore the property settled in 1197 F. is the same as that pledged 
and sold. 

Tlie principal sndder ameen dismissed the suit, on the grounds 
tliat, tliongli the Adllagcsmay liaA^ebeon distinct prior to 1196 F., 
yet ill 1197 F. botliAvere settled as one, Koosapee, under onejumma, 
tlie rnqhciy or area, comprising the lands of both as one estate, and 
therefore the fnaine of Duriaopoi’e Koosapee, no longer existctl: 
moreover, ina Regulation II. 1819 case,plaintiffs andothers, connect¬ 
ed witli tlie jiroperty, filed their defence on the 29tli February 1840, 
specifying only Koosapee as their property, and that the security bond 
declared the property pledged to be so mucli out of tlie durohxi&ty or 
entire estate Koosapee: and further that the plaintiffs had filed papers 
in the collectorate office for 12 years, mentioning Koosapee alone, and 
that if they had possessed any distinct property in Duriaopore Koosa- 
pec, they should have brought it to the notice of the proper authori¬ 
ties, eitlicr on the record-keeper submitting his report relative to the 
security bond, or the issue of the notice of sale, or in appeal to the 
commissioner of revenue against the sale; but having failed in all 
these instances, their claim cannot now be entertained. 
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In appeal, it is urged that the above decision is contrary and 
opposed to that of the former principal sudder anieon, and that all 
the records of the case prove the villages to be distinct. A decision 
in a suit of Diirsun Singh versus Khajoo and others is also cited as 
applicable to this case. 

Exclusive of tlie reasons stated by the principal sudder ameen, 
which I consider good and sufficient for the rejection of the appel¬ 
lants’ claims, it apjiears that the witnesses in the case before the 
moonsiff’s court, and the decision in whigh was upheld in appeal on 
the 27tli February 1847, deposed to the two villages being in reali¬ 
ty one. The appellants, moreover, have adduced no proof to show 
that they possessed in the estate more than the quantity^of land or 
shares sold, whilst from tlie record-keeper’s report relative to the 
property jdedged, it is clear that, of the total ruqha^ or urea, of the 
lands of the estate, viz., 450 bcegahs, the appellants’ shares com¬ 
prised respectively 36 beegahs, 12 cottahs, and 5 dlioors, and 74 bee- 
gahs, 11 cottahs, and 12^ dhoors, equal to the portion of the proper¬ 
ty now claimed. It is therefore evident that they possessed that 
quantity of land in the estate, and no more, and that those shares 
only were sold. Tlie decision cited by the appellants is not applica¬ 
ble to this suit. For the above reasons and those set Forth in the 
jn’incipal sudder aineen’s decision, I consider tlic appellants’ claims 
unproved and therefore dismiss the appeal, with costs, without notice 
to the respondents, and confirm the order of the lower court. 
Respondents attended the court without notice. 

The 30x11 July 1850. 

No. 183 of 1848. 

Appeal from a decision of Sheihh Kasim AH, former Addiiional Moonsiff 

of Gy ally dated the dth Avyiist 1848. 

Jugmohun Bhyah Gyawal, (Defendant,) Appellant, 

versus 

Musst. Rummah, (Plaintiff,) Respondent. 

Tins suit was instituted on the 23rd November 1844, to 
recover the sum of Company’s rupees 242-2, due on a deed of jai- 
bundee, dated 2nd Aughun 1891 Surnbut. 

The facts of the case liaving been duly recorded at page 59 of 
the Decisions for 1848, it is unnecessary to repeat them here. On 
the 28th April of that year, the suit came before this court in 
appeal,and was remanded to the moonsift under the following order: 
“ The moonsiff’s investigation is incomplete in this case, and he 
must give the appellant an opportunity to prove that he never 
made any of these collections. It is not sufficient that the 
respondent should prove the validity of his agreement; the point of 
collection or non-collection must be considered and disposed of. 
1 therefore reverse this decree, and direct a re-investigation with 
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reference to the above remarks^ and pass the usual order for the 
refund of the stamp value to the appellant” 

The case accordingly went before the moonsiff a second time, 
and was again decreed in favor of the plaintiff on the following 

g rounds: that the orders or letters produced by the defendant, as 
eing those delivered to him by the plaintiff*, did not correspond 
with the list filed by her: that the defendant had failed to explain 
why the amounts were not realized: that it was not clear who 
the pilgrims were who gave the orders, or where they resided, so 
that it was impossible for the court to ascertain whether the 
amounts had been collected or not; that the plaintiff had proved 
her claim^by witnesses, and also established tlio fact of defendant’s 
admitting the debt, and agreeing to give an instalment bond for 
its liquidation. 

In appeal, it is urged tliat tlic respondent should have produced 
in the first instance a list of all tlie orders given him for collection, 
and bearing his signature in token of their rccci])t, which the list 
filed by her, made out from recollection, after the institution of 
tlie suit, does not bear, and therefore the entries do not correspond 
with the letters or orders themselves filed by him; to which 
respondent replies that she did not consider such a measure necessary 
at the time of entrusting the documents to appellant, and that liis 
promise to pay the debt by instalments sufficiently establish his 
liability to her claim. 

The appellant has, in my opinion, utterly failed to establish his 
statements of not entering into the agreement filed, and the non- 
collectiou of the amount of the several letters estimated at rupees 
277-13, and one bond for rupees 75, entrusted to him, making a 
total of rupees 352-13 : he has filed 45 letters, whicli he declares 
to be the identical documents which he received from respondent; 
but those papers neither agree witli the lists filed by her, in respect 
to the parties alleged to have given their notes of hand nor in 
amount, either respectively or collectively; they amount in all to 
Sicca rupees 619, of which 102 arc declared to have been collected 
on 11 notes of hand for rupees 195-10, on dates antecedent to 
that on .whicll the agreement was executed: 18 otlicr letters for 
rupees 235-2, sliow rupees 80-4 to liave been realized, but the 
dates of receipt are not specified; whilst on the remaining 16 letters 
for rupees 188-4, no endorsements of payment appear at all: all 
these documents are of very old date, extending from 1214 to 
1231 F., in the names of parties other than the respondent, which 
appellant endeavors to account for by stating that the parties named 
are relatives of the respondent. Supposing them to be the identical 
documents entrusted to appellant for collection, and that the whole 
of the payments above noted were made prior to 1891 Suuibut, or 
1242 F., the date of the agreement, yet the balance amounting to 
Sicca rupees 436-12, to whicli appellant allows that respondent 
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was entitled, so far exceeds the sum claimed, on tJie 54 letters 
noted in the agreement, wliicli has been sufficiently proved to be 
a genuine deed by witnesses, that it is impossible to suppose 
respondent should have so lost sight of her own claims as to insert 
in that document a sum smaller than that actually due to her. 
Moreover, in the agreement itself it is stipulated that the appellant 
should on return from his journey render an account of liis collec¬ 
tions ; but not only docs this not appear to have been done, where¬ 
by the respondent has been debarred th« opportunity of suing the 
writers of the notes of hand for the realization of their amounts ; but 
the appellant has altogether failed to account for nine of the letters 
entrusted to him. In the same manner one of the bonds iov rupees 
75 is not forthcoming, whilst that for rupees 44, produced by the 
ai)pcllant as having been received from respondent, hears date 1885 
Sumhut, or 1236 F,, and its payment also cannot therefore be 
enforced by law. Tlic appellant has urged but one plausible plea 
relative to the ])laintiff’s (respondent’s) list not bearing bis signature 
in token of receipt of tlie documents; but be has so failed to dis¬ 
prove her claim, and the papers filed by him are, both in point of 
amount, and description of the parties making the so 

utterly at variance with it, that I consider liis objection of no 
moment; biit even had they corresponded in all respects I am of 
opijiion tliat, by keeping the documents from the respondent fur 
so many years, he could not now be relieved of the liability for the 
full amount, for \vbich I consider him answerable for the above 
reasons. 1 tlicreforo dismiss this appeal, with costs, and confirm 
the order of tlic lower court. 


The 3Lst July 1850. 

No. 182 of 1848. 

/Appeal from a decision of St/ed Tnfuzsul Hosein. Moonsiff of Gi/alu 

dated S)th August 1848. 

Panchoo liaout, (Defendant,) Appellant, 

versus 

Mullik Janbaz, Ameer Ali, Persad Singh, Cishnec Salfoo, Seoclmrn, 

and Ilheekum, (Plaintiffs,) Respondents. 

(1) Lalla Shco Suhaie, (2) Jaisree Lall and Neelkant Suhaie, 
(3) Klicmajcet Rai, Jehul Malitoon, andDlioda Rai, (4) Chetoo 
Sahoo, and (5) Ohoonec Lall, Oozurdars, 

This suit was instituted on the 25tli January 1848, for the re¬ 
versal of an illegal attachment of property,—valued at rupees 50-9. 

The plaint sets forth that one-third of the village Kurreegaon 
being the share of one Hicha Lall, was sold by the revenue authori¬ 
ties, and purchased by Jaisree Lall, and Neelkant Suhaie; that on 
these parties going to take possession of the property, they were 
opposed by Dcbce Persad and Chetoo Sahoo, against whom they 
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instituted a suit for possession, and obtained a decree: the defendant 
in the present suit, styling liiinself the ticcadar, or farmer, of the 
entire mouzah Kurreegaon, and Molikum Clink, and Koosaie, on the 
part of the purchasers, attached the crops of tlie plaintiffs for 
arrears of rent on account of the bhadoe and khureef harvests of 
1255 F.; but, considering the attachment illegal, they applied to the 
native commissioner for the release of their crops and gave secu¬ 
rity, but no orders were passed on the subject. They therefore 
now sue for the reversal of the attachment on tlic following grounds: 
that Jaisree Lull and Neelkant Suliaie purcliasod only one-third 
of the village Kurreegaon, which can be proved by the decree of 
the civil «court; that Mohkum Chuk and Koosaie arc adjuncts of 
Tunkoopee and in no w^ay connected with Kurreegaon: that the 
produce of the bhadoe crops of the lands cultivated by Ameer Ali 
and Persad Singh, and which are situated in Kurreegaon only, was 
given in the usual proportion to the said purchasers and Sheo 
Suhaio, who purchased the share of Debcepersad, for which tJiey 
hold receipts; and further, that their khureef crops were cut and 
taken to their kulean, or place set apart for stacking crops, by order 
of the said parties; lastly, that Mullik Jaiibaz, Bishnee Sahoo, Sheo 
Churn, and Blieckun cultivated no lands in Kurreegaon, but in 
Tunkoopee, the attachment therefore is illegal. 

Defendant, in answer, states that the village Kurreegaon belongs 
half and half to two lots, Juggurnathpore and Futtehpore ; that the 
rights and interests of Hicha Lull in the said half of Kurreegaon were 
sold on account of abkaree balances and purchased by Komul Singli, 
who again sold the property to Jaisree Lull an<l Neelkant Subaic, from 
whom he holds the estate in farm from 1256 to 1261 F.: that at the 
time of the separation of lot Juggurnatlipore, Debeepersad declar¬ 
ed Mohkum Chuk and Koosaie to appertain to Kurreegaon, and 
on a former occasion liad attached the crops of Mullik Janbaz on 
that very ground; tliey cannot therefore be now claimed as adjuncts 
of Tunkoopee; and as plaintiffs cultivated his lands he attached 
tlieir crops, the produce of which was not divided as stated by them. 

The 1st oozurdar supports the statement of the plaintiffs, and 
stales that he purchased from Debcepersad a 10 annas 6 ])ie 
share of Kurreegaon, with Koosaie and Mohkum Chuk, adjuncts of 
'runkoopa and Tunkoopee. 

The 2nd oozurdars support the statement of tlic defendant, to 
wliom they admit having given Kurreegaon and its adjuncts in 
larm for rupees 42. 

The 3rd oozurdars represent that Gopal Lall, the brother of 
Jaisree Lall, has not divided the produce of their crops, and there¬ 
fore they are going to ruin. 

The 4tli party supports the statement of the plaintiffs, and 
declares himself to be farmer on the part of Sheo Suhaie, and tliat 
defendant has attached his property along with that of the plaintiffs. 
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The 5th oozurdar declares himself proprietor by purchase, on the 
23rd November 1849, of Debcepersad’s share iii tlie property; 
tliat the alleged adjuncts Mohkum Ciiuk and Koosaie do not apper¬ 
tain to Kuixeegaon; and that in the case instituted by Jaisrcc Lall 
and Neelkant Suhaie against Debcepersad, and decreed in their 
favor on the 12tli February 1847, no mention or claim to these two 
adjuncts was preferred. 

The moonsiff decreed the case in favor of the plaintiffs, on 
the grounds tliat the attachment was ojily a screen to establish 
a proprietary right. 

In appeal, nothing new in the shape of argument or pica is 
advanced, whilst the respondents for the most part pepcat the 
statement contained in their plaint. 

The attachment case shows the demand against all the respondents 
to have been included in one Jiccount, to make it appear that all the 
parties jointly cultivated the lands in question; but by the evidence 
adduced by the respondents this is clearly disproved, they severally 
being declared to cultivate lands distinct from each other. The pottali, 
or deed, by virtue of which the appellant holds his farm, and only 
tins day produced, bears date the 10th December 1847, and specifics 
only Kurreegaon as being let in farm; though its adjuncts arc de¬ 
clared to be included, tlicir names are not given. Moreover, the wit¬ 
nesses of the respondents, in my opinion, satisfactorily prove the fact 
of the produce of the lands cultivated by Ameer Ali and Persad 
Singh having been divided, in the usual proportions, between tlic 
cultivators and proprietors of the soil; and as the farmer’s pottah 
was dated on the 10th December and the petition for attachment of 
the crops bore date the 29th of the same month, there is evei'y 
reason to conclude that he ha<l not at that time obtainctl possession 
of his farm. The appellant has produced no proof of Mohkum Chuk 
and Koosaie being adjuncts of Kurreegaon, and forming part of Ins 
farm; but on the contrary, from a copy of the collectoratc office 
register from 1196 to 1231 F., filed by the 5th oozurdar, Clioonee 
Lall, it is clear that the villages arc not named as adjuncts of Kur¬ 
reegaon. I am tlierefore of opinion tliat tlie appellant Jioldstlic lease 
in farm of the one-third portion of Kurreegaon only/ and that tlie 
attachment was illegal, and*therefore dismiss tlie appeal, with costs, 
and confirm the order of the lower court This decision, however, 
must not he considered in any degree to interfere with the rights of 
the proprietor of Mohkum Chuk and Koosaie, whoever he may be. 
Relative to the claim advanced by Ohoonee Lall, no orders are neces¬ 
sary, and he will pay his own costs. 
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PuESENT: J. II. PATTOI{, Esq., Judge. 


The 3rd July 1850. 

Case No. 140 of 1850. ’ 

Appeal from the decision of Khodah Buhsh, Moonsiff of Culna^ dated 

\2th December 1849- • 

llaclhanatli Cbukurbuttce and Ruffoonath Cliukurbuttce, (Plaintiffs,) 

Appellants, 

versus 

Uddyte Cliunder Dutt and others, (Defendants,) Respondents. 

Enitanckment of rent, action laid at rupees 151-1-11-2. 

Plaintiffs affirm that in the putnee talook of Kishendebpore, they 
hold a 10 annas, 13 gundahs, 1 cowroe, 1 krant share, e,, 
two-thirds of tlic property, and C obindchundcr Chukurbuttec and 
Madhiibchunder Chukurbuttee the remaining 5 annas, 6 gundahs, 
2 cowrees, 2 krants share, or one-third, under joint possession. 
In the said property is a farm or holding, registered in the name 
of Prankishen Dutt, deceased, of 33 beegahs 3 biswas, at an annual 
rent of rupees 19-3-14, under the authority of which his heirs and 
representatives, the defendants, Uddyte Chundcr Dutt, Ameerchund 
Dutt, Ramchand Dutt, and Ramkishen Dutt, cultivate 81 beegahs, 
18 biswas, 12 cliittacks on insufficient rent. In consequence of 
tliis, plaintiffs and their co-sharers brought an action against them 
under suit No. 165 for assessment of rent, in which they contrived 
to got Bissernber Sirkar and others to lay claim to 2 beegahs, 
4 cottahs, 5 chittacks, 3 gundahs, 1 cowree, 1 krant, as land exempt 
from the payment of revenue, and the remainder they pronounce^l 
some as their lakhiraj and some as held under a fixed rent. Their 
pleas, liowever, were rejected as untenable, and an ameen deputed 
by the court to measure the land and fix a rate, when the one-third 
sharers, Gobindchunder and Madhubcliunder, colluded with the 
defendants and disclaimed any participation in the suit, on whicli 
it was nonsuited on the 15th July 1846. Dissolution of co-partner¬ 
ship in the shares and partition of the property have since taken 
place, and plaintiffs claim the rent justly assessable on a two-third 
share of the land cultivated by the defendants, to make a settlement 
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of which the notification prescribed by Sections 9 and 10, Regulation 
V. 1812 was duly served on, but disregarded by the defendants. 

TJic defendants, above named, say that their ancestor, Prankishen 
Dutt, deceased, held a farm from time immemorial consisting of 
33 heegulis 3 cottahs of land at a rent of rupees 18-0-9 gundahs (Sicca) 
on his own account, and 19 cottahs at rupees 1-3-11 (Sicca) on 
account of Golukmohun Dutt; that the above rate is fixed and per¬ 
manent and has been paid to the talookdar, Raintunnoo Chukurbuttee, 
and the plaintiffs, for thirty^ years past, the proofs of which they filed 
in suit No. 156, which will be found to consist of quittances for rent 
from 1179 to 1251, Ramtunnoo's char or release dated 27th Sawun 
1231, and (a copy of the juinma-wasil-bakee account for 1214, &c. 
They affirm that no enhancement of rent can be levied on the land 
in question in virtue of the provisions of Regulation VIIL 1793, 
and other enactments, and adduce in support of tJicir hypothesis the 
fact of their land and that of the neighbouring cultivators being pro¬ 
nounced not subject to cnliauceinent in an enquiry conducted 
by the amcen deputed by the late court of appeal, in suit No. 69, 
being an action for remission of revenue brought by Raintunnoo 
against the Maharaja of Burdwan, in which an award was given 
in favor of ihe plaintiff for rupees 1036-3-5. Defendants furtlier 
aver that the I'cnt of tlie land is their hei'cditary lakliiraj, and 
that of the 73 beegahs set forth in the taidud, or register of 
grants, in the collector’s office, No. 41787, 30 beegahs arc their 
property, from which they made an endowment of 5 cottalis to 
Radhamohun Gosain, and sold 5 cottahs to Gungadhur Ghosal, and 
1 heegah to Ramraohun Cliukurbuttee, reducing it to 28 beegahs 
10 cottahs, add to which 2^ beegahs of “ cliakcran bazyaftec,” ?. r., 
resumed lands held by officers or servants in lieu of wages, making 
the total of their possession 65 becgalis 2 cottahs, and not 
81 beegahs, 18 cottahs, 12 chittacks as stated by plaintiffl Defen¬ 
dants, moreover, deny the alleged service of tlie required notification, 
and take exception to tlie omission on the part of jilaintift* to make 
Rajkishen Dutt, a co-sharer with them, a party to the suit. 

Defendant Soodhamunnee Dassee con’oborates and concurs in 
tlie statements made in tlie foregoing answer. 

Defendant Jadub Chunder Ghosain and Murnomye Dchia file a 
reply, the purport of which is that they obtained a gift of 10 cottahs 
of rent-free land, 5 from Prankishen and 5 from other parties, to 
whicli tliey lay claim. 

Defendant Rammohun Chukurbuttee also files an answer that he 
purchased 1 beegah of lakliiraj land from Jyekishen Dutt and others 
on the 29th Sawun 1236. 

Defendants Bissember Sirkar, Kislioree Dassee, and Urnapurna 
Dassee, allege in their defence tliat their ancestor, Goluk Chunder 
Sirkar, purchased 17 cottahs lakhiraj land from defendant Uddyte 
(Jhurrun Diut on the 28th of Assar 1228, which they inherit; and 
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defendant, Rainkislicn Ghosal, affirms that his ancestor, Gunga- 
dhur Ghosal, purchased 4 cottahs 8 chittacks of lakhiraj land from 
the same on the 14th of Assar 1238. 

The moonsiff dismisses the suit, and holds the land not liable to 
an enhancement of rent From the record it appears that this 
suit was on a former occasion dismissed by the moonsiff on the 8tli 
tfinie 1848, when, on an appeal from the plaintiffs, it, together with 
two others (Nos. 12 and 13 of this court) of similar claim and 
import, was remanded for re-investigation by the principal sudder 
amcen on tlie 28th February 1849, with directions to take evidence 
from both parties and decide the cases on their merits. It is further 
apparent that the plaintiffs are entitled to a two-third sjiare of the 
jiutnee talook of Kisliendobporo, and that they issued tlie proclama¬ 
tion enjoined in Sections 9 and 10, Regulation V. 1812; but the 
moonsiff rules that the plaintiffs are not entitled to enhanced rent, 
and assigns several reasons for entertaining tliis opinion, among 
wliich are the M*ant of proof of their claim, the fact of the defen¬ 
dants being resident and hereditary cultivators, and their lease long 
anterior to plaintiffs’ jmtnee, their payment of a fixed rent for tlic 
space of forty years as proved by tlie jumma-wasil-bakee account 
tiled by tlicin, their proven title to 30 out of the 73 bcegahs con¬ 
tained in taidad No. 41787, and their disposal of portions of the 
lakliiraj in the manner indicated, and their possession of 2^ bec- 
guhs of resumed chakran land established by the pottah of the 
deputy collector, dated 7th Chyle 1247. The moonsiff lays consi- 
tlei'iible stress on the plaintiff’s inability to produce cojiies of the 
measurement papers, shewing the rates fixed by the ameen deputed 
from the lute court of appeal in the case abovcmentloned, and the 
award made on the occasion, and considers the circumstance open 
to much suspicion as a designed withholding of documents which 
might make against them, and uses other arguments in support of 
his decision not very material to the point. 

TJio grounds urged in appeal ai'c that the relinquishment bond, 
eharchittce, filed by tlie defendants in suit No. 165, is a gross 
forgery, and bears unmistakably the impress of fabrication, the seal, 
writing, &c., being open to much suspicion, and that the instrument 
having been pronounced as such by one moonsiff, and an award 
given in consonance with that fiat, which has not been appealed, 
it is not within the competence of another moonsiff to try an issue 
founded on it- That the like remarks arc applicable to the release 
of Ramtuimoo, filed by tlie respondents, and that they fail to pro¬ 
duce the original istumrarec grant, or any proof of the quittances. 
That the moonsiff* has no competence to determine the question 
of mal or lakhiraj, and that having entertained it unlawfolly, ho 
has recorded an opinion relative to its merits on the register, or 
taidad, filed, without the most remote enquiry or local investigation. 
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and that he has done the same with reference to the 2^ beegahs of 
resumed chakeran land claimed by tlie respondents. 

Tlic arguments opposed to tlie appeal are that all the pleadings 
and issues in a case ending in nonsuit are nothing worthy and as 
though they had never been; and that consequently it was neither 
incumbent on the respondents to appeal against the judgment })ro- 
nounced by one moonsiff in impeachment of the truth and genuine¬ 
ness of tlic documents under which they claimed, nor irregular in 
the other to view those documents in the light of unimpeached 
evidence, and give them their full weight in the adjustment of a 
matter judicially before him. 

I tliiak riie moonsiff has drawn several conclusions in the inves¬ 
tigation of this suit foreign to the premises and fatal to the unex¬ 
ceptionableness of the award he has made. He rules that the land 
in dispute is not susceptible of an enhanced assessment, because tlie 
respondents arc resident and hereditary cultivators, their lease 
long anterior to the appellant’s putnee, and they have paid a fixed 
rent for the space of 40 years, without having an iota or tittle of 
evidence before him of the facts alleged, the istumraree lease, pottah, 
not forthcoming, the relinquishment bond, charchittce, in the same 
predicament, the parties taking cure to remove it from the record 
oil the first favorable opportunity, it having been tested by the 
former moonsiff, and discovered to be a palpable forgery by pasting 
together detached pieces of paper, one containing the seal, the 
other the body of the instrument, and so on, the jumma-wasil- 
bakee account” not bearing the authentication of the collector, and 
the quittances for rent unsupported by testimony. Again, he 
enters into, and disposes of, a question involving proprietary title 
to a rent-free tenure, wliich is beyond his competence, particularly 
with such a document as a collectorate taidad before him. And 
lie jumps at a conclusion in maintaining the respondent’s right to, 
and possession of, the 2^ beegalis of resumed chakeran land they 
claim, without the shadow of an enquiry into the merits of the case. 

The appellants sue for an enhancement of rent, and, in my opinion, 
have proved their right to a certain extent. To tliat extent I decree 
the suit in their favor, and adjudge that they be entitled to raise 
the assessment on 31 beegahs, 8 biswus, 15 chittacks, 2 tolas, to 
tlie ascertained rates of the pergunnali. I therefore decree the 
ajipeal, and reverse the decision of the moonsiff, directing the appel¬ 
lants to sue under the provisions of Regulation 11. 1819, for the 
resumption of the revenue of the land held free from assessment 
under the authority of the taidad filed by the respondents. I 
ought to have mentioned earlier that I entirely concur in the view 
taken by the appellants, in regard to the incompetency of one moon¬ 
siff to try issues on an instrument declared a forgery by another, 
without the cancehnent of such award or declaration in appeal. 
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The 3kd July 1850. 

Case No. 12 of 1850. 

Appeal from the decision of Khoda Buksh, Moonsiff of Cuhia, dated the 

mh December 1849. 

Radhanath Chukurbuttee and Rugoonath Cliukurbuttec, (Plaintiffs,) 

Appellants, 

versus 

Grees Chunder Moojumdar and others, (Defendants,) Respondents. 

Action for cnliancement of rent, laid at rupees 83 8 annas. 

Tliis and tlie following case are identical with the foregoing, the 
same grounds of claim, the same defence, the same ploiMings, the 
same exhibits, tlie same issues, the same arguments ftro and con, and 
tlie same award and judgment given. 


The 3ud July 1850. 

Case No. 13 of 1850. 

Appeal from the decision of Khoda Buksk, Moonsiff of Ctilna, dated 

\2ih December 1849. , 

Radhanath Chukurbuttee and Rngoonath Chukurbuttee, (Plaintiffs,) 

Appellants, 

versus 

Kishen Chunder Kai and others, (Defendants,) Respondents. 

Action for enhancement of rent, laid at rupees 67, annas 6, 
gundahs 7, cowrec l,krant 1. 

Vide remarks in the foregoing case. 

The 4111 July 1850. 

Case No. 7 of 1850. 

Appeal from (he decision of Moutvee Tazzul Rubbee, Principal Sadder 
Ameen of East Burdwan, dated 23rt/ March 18.)0. 

lIuxTeenarain Dey, (Defendant,) Appellanl, 

• versus 

Kethemunnee Dassce, (Plaintiff,) Respondent. 

Action to recover value of jewels and other property deixosited, 
laid at rupees 1264-5-10. 

Plaintiff’ avers that her hnshand had four brothers, the eldest 
Hurrecnarain, tlic second Kethenath, deceased, the third Rajib, 
and the fourth Bungseedhur, deceased. All at one time lived together, 
but a separation subsequently took place and a partition of the 
whole property, with the exception of an upper-roomed shop, which 
they continued to hold in joint proprietorship. The deceased 
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brother, Ketlienath, sold liis share, 4 annas of tlio sliop in question, to 
her husband, and was succeeded by his son Dwarkanath as licir at 
law, Bungseedluir died without issue, and llajib has long been 
missing, and the 4 annas share of the former lapsed to the three 
surviving heirs. Hurreenarain and Dwarkanath withheld her hus¬ 
band’s right in the share in question; and he was on the point of 
instituting proceedings against them when he fell sick in Chyto 
1251. As their house was under repair at the time, they Avent and 
lived with the eldest brother taking all theii* valuables with them. 
On her husband becoming worse, he directed that an inventory of 
the property deposited in Hurreenarain’s strong box should be made, 
which wa^ done and the list signed by Hurreenarain and delivered 
to her, and the property replaced in the box under lock and key, 
TJiis occurred on the 25th of Chyte, and her husband died on the 
28tb. On her demanding a restitution of the property, HiuTeenarain 
cajoled her into allowing it to remain in his custody, and promised 
in consideration to make her an allowance for subsistence at the 
rate of 2 rupees a month. He told her moreover that there was a 
claim of 50 rupees on the 250 rupees cash in deposit, hy one llur- 
radliun Dut^ which he would settle. Hut he fulfilled none of these 
conditions and went away to Calcutta. From sheer distress and 
importunities for payment by Hurradhun Dutt, she sold him all her 
property, consisting of a house built by her husband, a tank, and 
some bricks. On returning from Calcutta, Ilurreenarain rcijroaclied 
her angi'ily for alienating the property, and declared that Ilurra- 
dhun should never obtain possession. He has sued lier unsuccess- 
fully nnder Act iV. 1840, and has also instituted proceedings 
against her in the civil court. She now sues for the value of the 
goods deposited, with interest, the price of a house, and tlie amount 
equivalent to five documents. SIjo subsequently files a supplenien- 
tsiry plaint, releasing the latter item from the operation of lier suit 
for reasons assigned, viz., her omission to insert it in the miscella¬ 
neous petition to sue m forma pauperis originally presented by liei*. 

The defendant takes exception to the loose and imperfect manner 
in wliicli the plaint sets forth the chiim, maintaining that the laches 
and omissions committed by tlie plaintiff are a l>ar to the suit. He 
states that the family division took place in 1230, and partition of 
the property, with exception to the upper-roomed shop, whicli 
remained in joint possession; and further avers that the house, 
Avliich fell to the share of plaintiff'’s husband, being out of repair, 
tumbled down, and the ruins, together with the land on which they 
stood, were purchased by him from the proprietor on the 29th Jyte 
1234 for 32 rupees; moreover, that he purchased Kethenath’s 
4 annas sliare oi the upper-roomed shop from Dwarkanath and 
others, his lioirs, and that Kethenath never sold it to plaintiffs 
husband, and also that Bungseodhur sold his dwelling house to 
Byderiuth Dey for 51 rupees, Avho re-sold it to him for 50 rupees. 
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and that he purchased his (Bungseedhur’s) 4 annas share of the 
shop for 35 rupees. That he was not at home hut in Calcutta 
during the time plaintiff*’s Imsband was sick, and when ho died; and 
that he never made or caused to be made an inventory of any 
effects deposited with him and delivered it to plaintiif under his 
signature; indeed, that no property w^as ever so deposited, and that 
the whole is a fabrication of the plaintiff’s in collusion with his ene¬ 
my Hurradhun Dutt. lie admits, however, that when plaintiff’s 
husband became desperately ill, ho and* she came to his house and 
were received by the females of his family, he being absent, who 
attended his brother while alive and performed his funeral rites after 
death. * 

The principal sudder ameen decrees the value of the goods 
deposited and a 4 anna share of the upper-roomed shop, in favor 
of the plaintiff, on the gi'ounds of the cvAlence of five persons, 
and the inventory signed by the defendant lie rejects the deed 
of sale produced by the defendant, for the purchase of plaintiff’s 
husband’s 4 anna share of the shop, as a document open to 
suspicion, being w'ritten on old pa])er with fresh ink, and not 
proven by evidence, or registered, laying some stress the want 
of respectability on the part of tlie two witnesses examined, and 
the discrepancies apparent in their testimony, but upholds his 
title to the claim he prefers to Ketbenath’s an<l Bydenath’s 
property. Hurreenarain Dey appeals against this decision, and the 
grounds urged arc that the suit is false and preferred at the 
instance of Hurradhun Dutt from feelings of animosity and ill- 
wdll, that the five witnesses, on whose veracity the decree is given, 
are men of bad character, that out of seven witnesses subscrib¬ 
ing his rejected deed of sale only one has been examined, and the 
issue advanced by him, of absence in Calcutta during liis brother’s 
illness and at the time of his death, lias not been enquired into 
and adjusted. 

1 have considerable misgivings as to the correctness of this claim 
on the part of the respondent. By her own showing it is evi¬ 
dent that her liusbtind and the appellant were not* on the best 
of terms, as he was on the point of going to law with him in the 
matter of Bungseedhur’s share of property wlien he fell sick, 
and it is difficult to believe that under such circumstances he 
would commit to the other’s custody all his movable goods 
-with the prospect of death before him. Again, although the 
inventory, which is the ground-work of the demand, was not 
filed as an exhibit before the principal sudder ameen, yet It is 
abundantly palpable that he has acted upon it as such, and I 
much question his law in doing so, the document being on plain 
unstampt paper, though covering a claim of considerable amount 
and produced by the respondent in person, her vakeels deter¬ 
red mom offering it as evidence from the fear of incurring the 

9 
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penalty enjoined for such informal proceeding. It is also strange 
why appellant should have got the inventory prepared by 
another, as averred by respondent, when he can write and keep 
his own accounts, and what was the necessity of depositing with a 
third party that wliich was actually the property of respondent, 
and would, as a matter of course, come to her on her hus¬ 
band’s death, which was evidently contemplated at the time 
of the transaction. However, be all tliis as it may, one thing 
is certain that the case* in its present form is incomplete, aa 
the principal suclder ameen should have summoned tlie appel¬ 
lant’s unoxamined witnesses subscribing the deed of sale he 
rejected, dnd taken proofs of the absence in Calcutta of the 
appellant, or rather allowed him the time he solicited to adduce 
tliem. Under those circumstances, I reverse the decree given 
by the court of firct instance, and remand the case for re- 
investigation, directing the presiding judge to send for and examine 
the absent witnesses, as above, and the commercial account books 
belonging to ajipellant, testing by the entries and dates the truth 
or otherwise of liis presence at the Burra Bazar, Calcutta, during 
the time th& transactions under view are said to have occurred, 
and also to take evidence as to the exceptionableness, or other¬ 
wise of the witnesses, who have deposed to the truth of re¬ 
spondent’s claim. It is stated by the appellant that the principal 
sadder ainecn made an enquiry in person in this case on a 
native holiday (Sreoram Nobomec,) in which his claim was esta¬ 
blished. This proceefUng being altogether irregular and informal 
on the part of the principal sadder ameen, that officer is further 
desired to submit an explanation of liis conduct, stating at 
the same time why he has omitted to notice in his record 
of judgment so important a point as a local enquiry held 
personally by him in the investigation of the case. 


The Sth July 1850. 

• Case No. 51 of 1850. 

Appealfrom, the decision of Moulvee Alii IJydw\ Moonsiff of Bamunara, 

dated 27th December 1849. 

Tarakaunt Rai and Kaleepershad Rai, (Defendants,) Appellants, 

versus 

Rampershad Moojumdar, (Plaintiff,) Respondent. 

Bonb debt, principal and interest, amounting to 50 rupees. 

The plaintiff* sues on a bond executed by the defendants, father 
and son, on the 27th Aughun 1246, for 25 rupees, loan to be repaid 
in following Chyte, interest equivalent to the principal owing to 
delay in bringing action. 
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The defendant Kaleepersliad denies the debt and says he was a 
minor when the bond is alleged to have been executed, and his 
father and grandfather both alive, that the former lived entirely in 
West Burdwan, and scarcely ever visited home and was thus absent 
on the date the bond bears, and that his last visit was on the occa¬ 
sion of his grandfather’s death, when he came to perform his 
obsequies. He adds, moreover, tliat he was a sharer neither in the 
profits nor losses of any monetary or other transactions, and that had 
the bond been genuine it would have boime his grandfather’s signa¬ 
ture also, and affirms that the present action has been brought to 
counteract one for the redemption of the mortgage of a tank for a 
loan of 35 rupees, intended to be instituted against the pViintiffi 

Plaintiff’s rejoinder goes to deny the fact of Kalcepershad’s 
minority at the time the debt was contracted, and, though admitting 
the mortgage of the tank, asserts that no payjnents were made, and 
that plaintiff in consequence had made application for foreclosure. 

The moonsiff* decrees in the plaintiff’s favor, and, rejecting the evi¬ 
dence of thirteen persons examined iu support of tlie defence, awards 
the amount claimed on the bond and maintains its genuineness. 
He also argues that because the name of Tarakaunt Kai appears on 
an exhibit filed in his court, bearing date 23rd Jyte 1246, in suit No. 
237, he must necessarily have been at home at that period, although 
there is not the remotest evidence of the fact, and no proof whatever 
that his examination was taken with reference to the deed, and 
draws inferences from the circumstance favorable to the genuineness 
of the transaction. The moonsiff^ moreover, rules that the defendant 
Kaleepershad has adduced no proof of his being under age at the 
period the loan was contracted, and is of opinion that his present 
appearance fails to warrant the presumption of his then minority. 

The bond, filed by the plaintiff in this suit, boars the attestation 
of ten witnesses, out of which number four have been examined, two 
rejected by the plaintiff as giving evidence inimical to his interests in 
collusion with the defendants, and four still remaining. The defen¬ 
dants prove their plea by the evidence of thirteen witnesses, and it is 
difficult to imagine the grounds on which their testinjony has been 
rejected, as their statements appear to me a plain, straight forward 
representation of facts, and certainly more consonant with my 
notions of legal evidence than the inferences and deductions assumed 
by the moonsiff. Besides, the moonsiff* seems to have overlooked 
one essential feature in the case, calculated, in my opinion, to throw 
much doubt on the genuineness of the transaction. I mean the 
delay in bringing the action as contrasted with the condition of 
repayment of debt, which is as 10 years to 3 months. Be that as it 
may, it was incumbent on the moonsiff* in a matter of such uncer¬ 
tainty, nay suspicion, to take every tittle of evidence offered, and 
even to seek for more if within reach. He has omitted to observe 
this course, inasmuch as four witnesses attesting the bond have not 
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been examined, and their evidence is very material to the main 
issue in the suit, particularly when some discrepancy is apparent 
in the testimony of those who have deposed to the principal facts. 
Under these circumstances, I consider the moonsiff’s decision 
incomplete, and remand the case for re-investigation, directing him to 
summon the absent witnesses named in the bond, and, after examin¬ 
ing them as to the execution of the instrument, pass judgment in 
tlie case. 


The 8th July 1850. 

Case No, 52 of 1850. 

Appeal frmn the decision of Gopa! Chunder Ghose, Moonsiff of Bkat 

tooreahf dated 29th December 18 J9. 

Pearce Tautce, (Defendant,) Appellant, 

versus 

Ragoonath Puramanick, (Plaintiff,) Respondent. 


This was an action to recover the principal and interest of a 
debt on bond, amounting to rupees 10, 12 annas, incurred by 
Bugwan Tautee, deceased, whose heir defendant is. The original 
sum borrowed was 10 rupees, and the half share of three mangoe 
and three jack trees was mortgaged in security. 

The defendant denies the debt, and aflii'ms that, so far from Bhug- 
wan, who was her brother-in-law, being in plaintilPs debt, he owed 
him 8 rupees, which on his death-bed Bhugwan told her to recover 
and expend on his funeral rites. She says she was on the point of 
suing for the money, when plaintiff forestalled her by the present 
action, and adds that Bhugwan had no property of liis own, and that 
the trees and land adjoining her house belonged to her deceased 
husband, and long since alienated by her son, who is also dead, a 
fact of which plaintiff* w as fully cognizant at the time of alienation. 

The moonsiff* decrees the suit in plaintilPs favor, on the plea that 
the defendant is unable to substantiate that the former owed Bhug¬ 
wan 8 rnpeos, by documentary evidence, and of the tw'o persons 
examined as to the fact one is her own brother. The record shows 
that there is no evidence to prove the non-proprietorship, as a sharer, 
of Bhugwan in the lands and trees belonging to defendant and her 
deceased husband. So far from it, the contrary is the case; and it is 
clearly established that she is his heir at law. The moonsiff there¬ 
fore gives judgment against lier and tlie property of Bhugwan 
inherited by her, and releases her son from the operation of the suit, 
as the evidence goes to prove him of unsettled mind. 

The grounds of appeal are that the bond has not been fully and 
legally proved, that the appellant holds quittances of rent to prove 
her title to the property to the exclusion of Bhugwan, and that she 
is not and cannot bo his heir, inasmuch as she has a son alive. 
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I can allow none of these objections to hold good, because the 
bond has been attested by three witnesses, and is in no way open to 
suspicion and doubt. An insane, however partial the malady, is 
debarred alike from the privileges and penalties of the law; and the 
appellant, when called on by the moonsiff for proofs in support of 
her plea, distinctly admitted that beyond those filed she possessed 
no others. She cannot therefore now be permitted to come into 
court with exhibits the possession of which she has once denied. 
Under these circumstances, I see no reason to disturb the award 
made by the court of first instance, and hereby affirm it, dismissing 
the appeal. 


The 9Tn July 1850. 

Case No. 33 of 1850. 

Appeal from the decision of Hameedul Huq^ Moonsiff of Mohummud- 

pore^ dated 19^A December 1849. 

Ilurradhun Hajera, (Plaintiff,) Appellant, 

versus 

Ishur Chunder Udhikari and others, (Plaintiffs,) Respondents. 

This was an action to recover 37 rupees principal, and interest 
thereon, on a bond, dated 5th Chyte 1249, to be repaid in Maugli 
1250. 

The defendant denies the debt and plaintiff’s ability to make cash 
advances, alleging that he is in distressed circumstances, and that 
this suit has been ])rought from feelings of animosity and annoyance, 
owing to his cattle having trespassed on plaintiff ’s land and done 
some damage to his crops. 

The moonsiff’ dismisses the suit, on the grounds that he entertains 
great doubt as to the genuineness of tlie bond, tlie paper on which 
it is engrossed having tlie appearance of age and the writing being 
quite fresh. Moreover, that a considerable discrepancy appears in 
the signhtures of the defendant on the wakalutnamah and bond, the 
former bearing his name in full, written by himself, the* latter only his 
mark. He is of opinion also that the witnesses who attest the instru¬ 
ment are not credit-worthy^ being only three in number, one a rela¬ 
tive of the plaintiff’s, and the other two men of low caste and condi¬ 
tion ; and having ascertained by a local enquiry conducted by an 
ameen that illwill exists between the litigant parties in consequence 
of the cattle trespass, and that that fact is altogether the origin of this 
suit, which has beyond it no other foundation, gives a verdict in 
favor of the defendant. 

The appeal impugns generally the moonsiff’s investigation and 
award, but adduces no matter of which that officer has not satisfac¬ 
torily disposed. Under these circumstances, I dismiss it, and affirm 
the order of the court of first instance. 
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The 9th Jult 1850. 

Case No. 34 of 1850. 

Appeal from the det^sion of Hameedul Moonsiff of Makomedpore, 

dated \9th December 1849. 

Bhaboosundree Dcbia, (Plaintiff,) Appellant, 

versus 

Hurradhun Hajera, (Defendant,) Respondent, 

Bond debt, principal and interest, amounting torupees63,14 annas. 

This suit has evidently been brought by the defendant in the 
foregoing case under a fictitious name, to counteract the claim made 
therein, purely on the lex talionis principle. Plaintiff’ sues on a 
bond, bearing date 29th of Assar 1253, amount borrowed 47 rupees, 
to be repaid in Maugh* following. 

Defendant denies debt, pleads an alibi in Calcutta at the alleged 
period of its contract, and advances the above plea of retaliation for 
its origin and being. 

The moonsiff dismisses the suit, and looks upon it quite in the 
light of “a Rowland for an Oliver” transaction, the alibi of defen¬ 
dant being fully established, and the signature on the bond ill ac¬ 
cording with his usual signature, and those borne on the wakalut- 
namah, and the record of the ameen’s enquiry filed in the foregoing 
case. The plaintiflTs vakeels, moreover, refuse to produce her hus¬ 
band’s account books or the agent to attest them, and the bond is 
considered unproven by the moonsiff. 

The grounds of appeal are—general exception to the award, and 
a request that the party, in whose dock-yard in Calcutta the defen¬ 
dant is alleged to have worked, be summoned with the view to his 
being examined on the point without oath. 

I see no reason to comply with the last named request, because 
the statement of the party, if summoned and examined in the mode 
indicated, would be no legal evidence, and could in no way tend to 
affect the decision or weaken the proofs adduced on the opposite 
side. Under these circumstances, and coinciding perfectly in the 
view taken by the moonsiff with regard .to the origin and object of 
tlie present proceedings, I affirm the award made by him, and dis¬ 
miss the appeal, without summoning the respondent. 

N. B.—These two suits would have been adjusted sooner, but 
for the illness of the pleader employed in them. 
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The 12Tn July 1850. 

Case No. 338 of 1849. 

Appeal from the decision of Mr, J, S, Bell, Sudder Moonsiff, dated 

21 tk July 1849. 

Hurrcenarain Dey, (Plaintiff,) Appellant, 

versus 

Kethemunnee Dassee and others, (Defendants,) Respondents. 

Reversal of a summary award undpr Act IV, 1840, Action 
laid at 150 rupees. 

Plaintiff affirms that he and his four brothers, namely, Kethemo- 
hun, Rajiblochun, Nubkishto, and Bungseebuddun, held Joint pos¬ 
session of 2 cottahs of land purchased from one Moorlee Dey in 
1223 for rupees 33, and liv^ together; that in 1228 Rajiblochun 
separated from them and received 1 cottah of land, a portion of 
a brick enclosure wall, and 100 rupees cash, as his share of the 
property; and in 1230 a general separation of the family and divi¬ 
sion of property took place, by which allotment plaintiff received 
1 cottah of land and another portion of tlie enclosure wall. He 
goes on to say that in Assar 1231 he purchased Rajib’s share in the 
name of his brother Bungseebuddun for 27 rupees, and in Chyte 
1249 the Abra tank in that of Nubkishto for 22 rupees, and recon¬ 
structed the brick enclosure which had fallen down, with his pri¬ 
vate funds, and also bought some bricks which he deposited with¬ 
in the space, or compound; and concludes by stating that, during 
his absence on a visit to his family, who lived at his other house 
the defendants ousted him of all his possessions, bricks included^ 
and he in consequence instituted proceedings against them under 
Act IV. 1840, but his case was dismissed by the magistrate, and 
the award upheld in appeal before the session judge. 

The substance of the defendant Kethemunnee’s (widow of Nub¬ 
kishto) answer is as follows: that her husband and his brothers 
lived together, and collectively purchased the land in dispute, con¬ 
structed the house, and built the enclosure; that after a time a 
separation took place, and Rajiblochun not being forthcoming the 
four brothers made a division of the property by casting lots. To 
the share of the plaintiff', Kethenath and Bungseebuddun fell the 
ancestral brick house, &c., and to her husband the disputed 2 cottahs 
of land, purchased as above from Moorlee Dey, and the house 
with enclosure facing the south; that in Poos 1251 her husband 

[ lulled down the said house and reconstructed it, and also purchased 
and from Parbuttee and some bricks, and made an enclosure of 
masonry to the south and of mud to the north and east; that falling 
sick while so employed he went to his elder brothers house, taking 
with him his household property and jewels and ornaments belong¬ 
ing to defendant, and, after causing an inventory to be m^e of the 
effects and cash amounting altogether to rupees 1111-13-10 in the 
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presence of several people, delivered the whole over to the custody 
of his brother, the plaintiff, who signed the list, which also made 
mention of five documents without a detail of their nature or pur¬ 
port; that the plaintiff still detains the said property and documents; 
that she, the defendant, has sold the house, enclosure, and tank to 
JEarradhun much to the annoyance of plaintiff, who harasses her 
with false complaints before the authorities; and that it is impossible 
plaintiff could ha^je purchased Rajib’s share in 1231 as he was ^^non 
moentui' before J 230. 

The moonsiff rules that there is no proof of the acquisition by 
the plaintiff of the property claimed, as he can adduce no 
documentoy evidence of the fact He alleges that Rajib first 
separated from the brotherhood, and subsequently in Aughun 1230 
a general family dissolution took place. If^ argues the moonsiff, from 
this fact, there is truth^in tlie averment that he received 

the property at the time of the general separation, he would hold a 
d^ed of partition under the joint signatures of the brothers, declara¬ 
tory of his right and title, whereas there is no proof even of a parole 
allotment The moonsiff’ next disposes of the plaintifif^s claim on the 
purchase of Rajib’s share in the name of Bungseebuddun, and pro¬ 
nounces the deed of sale filed in support as a gross and palpable 
forgery, the paper on which it is engrossed so old and decayed as 
scarcely to hold together and the writing quite fresh, and the names 
of the attesting witnesses much more recently inscribed than the 
names of others who have not been called. He therefore rejects its 
validity also, on the above ground, as well as the want of respect¬ 
ability in the deposing witnesses, and tlTcuhscnce of proof of Rajib’s 
possession before sale and title of ac(juisition by separate allotment. 
He moreover ridicules the idea of a fictitious purchase in the name 
of a sharer after the dissolution of co-partnership, perpetrated though 
it be among brothers. The moonsiif then takes up the last plea 
advanced by the plaintiff, and enquires into the validity, or otlier- 
wise of his purchase of the Abra tank with his ow'n funds. The 
proofs adduced in support of tlie claim are a deed of sale bearing 
date 3rd of Chyte 1249, executed by Parbuttee in favor of Nub- 
kishto, together with liis admission of the fact that the sale was 
plaintiff*’s bcnamec, and tlie testimony of three witnesses, all which 
the moonsiff rejects, on the grounds that the proceeding is collusive 
on the part of the alleged seller, and tlie evidence of the witnesses 
examined in proof of the exhibit unworthy of credit. His reason for 
maintaining the first opinion is that there exists no valid cause why 
Nubkishto’s name should appear as the ostensible, if the plaintiff’ 
was the actual purchaser, particularly with x’eference to his above 
recorded notion of a fictitious transaction under the circumstances; 

j ground for assuming the latter is that the principal witness, 
Radamohun Addy, is an avowed and notorious oathmonger, and 
the other two men of low condition and extraction on wliose word 
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little, if any, reliance can be placed. The moonsiff, moreover, 
urges that, if the plaintilTs purchase had been a fictitious one in the 
name of Nubkishto, the former would have secured a written 
acknowledgment from the latter to that effect indicative of his lien 
on the property. The onus probandi, the moonsiff observes, of 
acquisition of property sued for, rests with the claimant, and in thd 
present instance that party has failed to prove his title. When the 
right to possession therefore has thus been set aside, how can the 
question of dispossession by another b« entertained ? In addition 
to the foregoing arguments and reasoning, the moonsiff rules that '' 
Nubkislito’s right and title to the disputed property are fully estab¬ 
lished, by the local enquiry completed by the airicen, vid the evi¬ 
dence of the witnesses examined by himself. lie therefore records 
judgment in favor of the defendant, and, declaring plaintiff’s claim 
untenable in every point of view, affirms tlip summary award made 
under the provisions of Act IV. 1840, and dismisses tlie suit. 

Tlie grounds of appeal are for the most part frivolous, taking 
exception generally to the views taken and arguments assumed 
by the court of first instance. One point is rather vehemently 
insisted upon, which is, that had Nuhkislito’s purchasp of the Abra 
tank been genuine, how comes it that tlie title deed confirmatory 
of tlie transaction is found in the possession of the a.I verse party 
whose title it upliolds ? But tlie objection is easily answered, 
because the defendant has stated, in her reply, that plaintiff still 
withholds the property, jewels, and documents entrusted to him by 
lier husband in his last illness; and having possession of all the papers, 
it was quite in his power to'alter, mutilate, subvert, and re-fabi'icatc 
instruments to suit his own purpose, which ho has unquestionably 
done with the deed of sale under view, in collusion with Parbuttee. 
The moonsiff has arranged this enquiry under three lieads in a very 
clear and concise manner, and disposed of all tlio matters involved 
in them with discrimination and judgment I tlierefore see no 
I’eason whatever to interfere with the award he lias made, and affirm 
the same, dismissing the ap})eaL This is tlio fourth court in which 
tlie appellant has tried the question of possession and Jailed. 

Tmi:-12rii Julv 1850. 

Case No, 53 of 1850. 

Appeal from a decision of Gungachani Shome, Moonsiff of Sulleem- 

ahad, dated 2Sth December 1849. 

Kaninarain Mitter and others, (Defendants,) Appellants, 

versus 

Gour Mohun Sein, (Plaintiff,) Respondent. 

BaLv\nck of rent, action laid at rupees 28-2-12. 

Plaintiff* affirms that in Assar 1255 ho took the farm of two villages 
named Merruah and Juanpore, from the landlord llampershad Sein, 

10 
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and that in the former, defendants Ramnarain Mitter and Ohhey- 
churn Mitter (deceased) had a holding in joint possession on an 
annual rent of rupees 152-12-15-2. He adds that the defendants 
paid rupees 128-6-1 at different periods during the year 1255, leaving 
a balance of rupees 24-4-14-2, principal, and rupees 3-11-17-2 
interest, making a total of the amount of action. 

The inoonsitf decides the case exparte^ and gives a decree in favor 
of the plaintiff. 

Against this award the-defendants appeal, and urge the plea of 
severe indisposition on the part of Ramnarain for three months 
consecutively, after filing the wukulutnamah at the moonsifTs court, 
and the necessity of the close attendance on him of the defendant 
Chundee Churn Mitter during that period, as the grounds for the 
admission of the appeal. 

From the record it appears that the first sitting in this case 
occurred on the 20th of October, when the defendants’ vakeels 
were ordered to file pleadings in four days, the second on the 7th of 
November, and the third on the lltli of December, reiterating tlie 
call. On the lOtli idem the inoonsiff made tlie order for the exparte 
investigation,, and on the 28th pronounced judgment. From all 
tliis it is quite clear tliat the suit has been decided by the court 
of primary jurisdiction, strictly in accordance with tlie Rules of 
Practice and the regulations of Government, and that there exists 
no ground for enquiring into the reasons of default assigned by 
the appellant, whicli are at best frivolous, and altogether inad¬ 
missible as a pica of court. I therefore dismiss the appeal. 


The 15tii July 1850. 

Case No. 37 of 1850. 

Appeal from the decision of Pearce Mohun Banerjea^ Moonsiff of Kytec, 

dated \[}tk December J849. 

Nuffur Chunder Rai, (Claimant,) Appellant, 

versus 

Bissonath Bannerjea, (Plaintiff,) Respondent. 

Auueaus of rent, action laid at rupees 14-4-15. 

The plaintiff says that there were 101 beegahs of rent-free land 
in the villages of Bazidporo, Rampore, and Bozurgcliggee, belonging 
to Nuffur Chunder Rai, the claimant; that the land was resumed by 
the Government and mortgaged to him in 1246, when he entered 
into engagements with the deputy collector, and in 1247 collected 
the rents; that the claimant not being able to redeem the mort- 
gage, a foreclosure took place in 1248 ; and as there were less than 
50 beegahs of land in each village, the plaintiff prayed for and obtained 
exemption from the payment of revenue under the collector’s 
authority, and thus remained in possession till 1255. He adds that at 
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tills period anotlier settlement was made by the deputy collector, and 
he (plaintiff) executed engagements with him to hold the land at half 
rent, receiving possession and a lease (umulnamah) to that effect 
The suit in the court of first instance was against a tenant of tlie 
name of Ameeruddeen in the Bozurgdiggeo estate, who had fallen 
into balances and owed three years’ rent 

The defendant Ameeruddeen admits the fairness of the claim for 
rent, but pleads payment to the plaintiff during the period of mort¬ 
gage and to the claimant after its redemption. He denies plaintiff’s 
possession. The claimant, Nuffur Chunder Rai, admits the mortgage 
of the land for a debt of 175 rupees, and avers that plaintiff hold 
possession from 1247 to 1252, during which pei'ied he cclllected rent 
in excess of his claim. Ho further states that he got back the 
land in 1253, and appointed an agent who embezzled the revenue 
and was dismissed; that he subsequently made Dvvarkanath Mundul 
his goniashta, and was on thejioint of instituting proceedings against 
tlie former agent for embezzlement and the plaintiff for redemption 
of tlie mortgage and restoration of the surplus collections, when tlie 
two colluded and liave brought the present action, with the view of 
acquiring some documentary title to tlic property by means of an 
award for rent. He denies the sale of th'e land to pluintiffl 

The moonsiff rules tliat in tliis suit there is no occasion to try the 
issue of purchase or proprietary riglit, as it is one for arrears of rent, 
the only question requiring adjustment being whether the plaintiff 
is or is not, from possession, entitled to collect. He rejects the -N'ali- 
dity of the three quittances for rent as paid to claimant for 1253, 
1254, and 1255, filed by the defendant Ameeruddeen and attested by 
the evidence of three witnesses, because the former has failed to 
adduce any proof whatever of possession during the three years in 
question though expressly called on to do so,—while he maintains on 
the other hand that, by the admission both of the claimant and 
defendant, tlic two collectoratc leases (umulnamah,) dated severally 
14th May 1840 and 7tli April 1849, the two proceedings of 21st 
June 1844 and 28th April 1849, the receipt of the fci’osli amecn and 
the evidence of the witnesses examined on his behalf, plaintiff’s 
possession is fully and incontrovertibly establislied. 

The moonsiff further declares tliat the defendant’s liability to 
pay an annual rent for the land cultivated by him of rupees 4-2-5, 
and his being in arrears for three years, are proved by the village 
accounts and the testimony of the plaintiff’s agent. He there¬ 
fore decrees the suit in plaintiff’s favor, and records judgment 
against tlie defendant as a three years’ defaulter in the payment of 
revenue, dismissing the claim set up by Nuffur Chunder Rai to the 
possessions held by the plaintiff. 

The claimant appeals against the decision, and alleges that the 
land in dispute is liis hereditary property. In addition to the aver¬ 
ments made by him in his petition of claim, he says that, being unable 
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from illness to go himself^ lie sent the plaintiff to the deputy collec¬ 
tor, on the resumption of the rent-free land, to make settlement and 
enter into engagements, hut that individual fraudulently completed 
the arrangements in his own name. 

1 perfectly coincide in the view taken by the inoonsiff, and affirm 
the award he has made. The provisions of Section 18, Regula¬ 
tion VII. 1822, are conclusive as to the undisturbed maintenance 
of possession given by tlie collector except on a regular suit; and 
the lease (umulnamah) held by tlic respondent, of date 7th of April 
1849, must remain in force until a decision hostile to its validity 
is given by a court of judicature. Tlie appellant therefore has no 
remedy hfit an action at law. An award adjudging revenue in a 
suit does not, as a matter of course, aflect proprietary right and 
title involved tlierein. 


The 15th July 1850. 

Case No, 38 of 1850. 

Ap^yeal from tlie decimon of Pearee Mohun Banerjeay Moonslff of Kyfeey 

* dated 14/A December 1849. 

Nuffur Chunder Rai, (Claimant,) Appellant, 

versus 

Bissonath Banncrjea, (Plaintiff,) Respondent. 

Arrears of rent, action laid at rupees 14, 8 annas. 

This case is identical with the foregoing, with the exception only 
of the revenue defaulter; and the arguments and reasonings pro and 
cojiy advanced in the one, are equally applicable to tlie other, as well 
as the decision passed. Appeal dismissed, claim rejected. 


The 15th July 1850. 

Case No. 24 of 1850. 

Appeal from ike decision of Pearee Mohun Banerjeay Moonsiff ofKyteCy 

dated \7th December 1849. 

Nuffur Chunder Rai, (Claimant,) Appellant, 

versus 

Bissonath Bannerjea, (Plaintiff,) Respondent. 

Arrears of rent, action laid at rupees 13, 2 annas, 5 gundahs. 

The remarks made in the preceding case are applicable to this, 
the parties being the same with the exception noticed. The same 
decision will rule. 
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The 15Tn July 1850. 

Case No. 55 of 1850. 

Appeal from the deemon of Nuheenkuhen Paulite Moonsiff of Cutwa, 

dated 3rd January 1850. 

Oojul Sirkar, (Plaintiff,) Appellant, 

versus 

Guddadhur Mundiil, (Defendant,) Respondent. 

Balance of rent, action laid at rupees 30-4-9. 

The plaintiff avers that he took the ijara of Khainhat, from 1255 
to 1259, in which defendant had a holding on an annual rent of 
rupees 34, 10 gundahs, of wliich he has only paid 5 rupees for 1255, 
which payment took place on the 25th Bhadoon of that year. 

The defendant denies the lease as set fortli by the plaintiff, but 
admits taking 8 bcegahs of the farin, relinquished by Ncelmadub 
Raha, on a rent of Sicca rupees 15-15-5, and remaining in possession 
till 1255. lie further alleges that other parties entered into 
engagements for the remainder of the relinquished farm, and that ho 
paid the rents of 1253 and 1254 to the landlord, and of 1255 to the 
plaintiff, who had taken tlic sub-lease of the estate; that the amount 
so paid was Company’s rupees 17-0-5, for which lie got a receipt 
from the plaintiff and his son Husseenuddeen of 12 rupees, the 
balance 5 rupees being admitted by plaintiff in his plaint as rent 
paid in 1255. 

Matebur alias Matoo files a petition in support of the plaintiff’s 
claim, and says he took the defendant’s holding of rupees 34-0-10, 
wlien relinquished by him. 

The moonsitt* dismisses the claim on the following grounds: first, 
that plaintiff can produce no engagement as executed by defendant; 
secondly, that the village accounts and records filed by him arc 
not attested by liis agent; thirdly, that the writing on the pages of 
the above papers for 1253 and 1254, in Avhich defendant’s name 
appears, is fresher and more recent than the rest, and leads to tlie 
suspicion that the leaves have been added to the record since its 
completion, a suspicion rather confirmed than removed by the 
explanations furnished by plaintiff* and his counsel, on being inter¬ 
rogated regarding the difference apparent; and lastly, that he 
cannot give evidence to the witnesses brought by plaintiff to prove 
defendant’s possession, as alleged, in the absence of any documentary 
proof wliatever of tlie fact. The defendant, on the other hand, the 
moonsiff rules, fully makes out his case, and proves by three 
quittances for rent, the lease acquired from the zemindar, and the 
evidence of six witnesses, that he farmed 8 beegahs of land on a rent 
of rupees 17-0-5, and paid 12 rupees as the revenue for 1255, after 
which he relinquished the holding. He maintains, moreover, that 
the 5 rupees acknowledged to liave been paid in the plaint must 
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be considered as the balance required to make up the rent due 
bj^ defendant, and must be added to the amount for which he holds 
the receipt of plaintiff and his son. 

The points argued in appeal are general exceptions to the views 
held and the reasoning maintained by the moonsiff in his decision, 
and the fact of that officer having on a former occasion uphold the 
validity of the very document among the village records for 1253 
and 1254, which he now denounces as unworthy of credit, and 
decreed judgment thereon:* 

In this case, plaintiff claims 34 rupees rent for the cultivation of 
17 heegahs of land, and defendant admits as nearly as possible the 
moiety ofidiis domaiid. Plaintiff is a sub-lessee and acquired the 
property from the lord of tlie soil. The moonsiff ought not therefore 
to Jiave settled the differences between the litigant parties, referring 
as they did to the cuPivation of land, without an ajipcal to him as 
the original settlement maker. Tlio enquiry tlicrcforo made hy the 
moonsiff is defective, and, reversing his award, I remand the case for 
re-investigation, with instructions to him to ascertain from tlie 
zemindai’ whether or not the village accounts for 1253 and 1254, 
filed in the suit, arc genuine, wlietlier he gave the defendant 
tlie lease (umulnamah) he produces, and what was his (defend¬ 
ant’s) recorded rent in his books. The moonsiff will, moreover, 
order a local investigation to lest ariglit tlie question of possession 
with reference to the quantity of land, and state whether he decreed 
the suit No. 274,in fiivor of Nubbuddeeb Hagdeeon tlie authority of 
the record he now rejects, and if so, to explain his reasons for main¬ 
taining its genuineness in one instance and disallowing it in 
another. 


The 17tii July 1850. 

Case No. 8 of 1850. 

Appeal from the decision of Vazeernddeen Moh%immud^ Acting Sndder 

Ameerii dated the 2Ath April 1850, 

Cxnngapcrshad Kai, (Defendant,) Appellant, 

versus * 

IIuiTeekishcn Ghose, (Plaintiff,) Respondent 

Reveusal of a summary award in execution of decree, action 
laid at rupees 775. 

The plaintiff and his brother Nubkishen Ghose lived together; 
and after his death, his widow, Chundrabullee, and the widow of 
his son, Chandraunnee, continued to reside w ith him. In 1251, the 
two women left Ins protection, and he remained in sole possession 
of all the projierty. One Bykaunt Rai obtained a decree against 
the widow Chundrabullee, and sold the same to the defendant, 
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who took out execution and attached lier alleged property. The 
plaintilV remonstrated, and prayed for the release of the property 
as appertaining solely to him, but his claim was overruled and the 
possessions sold. He prays for cancelmcnt of sale and annulment 
of award rejecting liis suit. 

Tlie defendant avers that the plaintiff’s statement is false, that 
he and his brotlier Nubkishen never lived together, and the pro¬ 
perty was never in joint possession, but a divided inheritance, and 
the lands and tenements in dispute the patrimonial right of Nub- 
kislien, who was succeeded first by his son Muddoosoodun, and on 
his demise by his widow Chundrabullec. 

The acting sudder ameen maintains the view that thg property 
is an undivided patrimony, and refers to the following exhibits 
filed by the plaintifi* in support of his opinion, viz. copy of his 
petition, hearing date 27th Phalgoon 1253, and his deposition given 
on the 25th Assar of that year, and copy of anotlier petition pre¬ 
sented by plaintiff^ Chundrahullce and others, dated 28th Bhadooii 
1252, corresponding with 12th September 1845, copy of a decision 
No. 436, of the late sudder amcen, dated 30th August 1847, copy of 
the plaint in suit No. 433, and copy of a decision in a suit for 
execution of decree, in which Roop Cliurrun Lukhun and others 
were the decreeholders, and the property in dispute attached as 
belonging to the plaintiff. In the latter case, Cliundrahullee set 
up a claim to tlie property as acquired by her husband; but her 
claim M’as rejected by the court of primary jurisdiction, and no 
appeal preferred from that decision thougli the period of limitation 
has long expired. Of the other documents alluded to by the acting 
sudder ameen, some maintain in direct terms the fact that tlie 
inheritance was undivided, and enjoyed conjointly by plaintiff and 
the survivors of liis brother Nubkishen; others, that the younger 
widow left the protection of plaintiff and went astray; one, 
that both Cliniidrabulleo and Chandmunnec declared the pro¬ 
perty as plaintiff’s and themselves only entitled to maintenance 
during life-time, and another that plaintiff and Chundrabullec 
raised a loan on mortgage on joint responsibilify in 1250, 
and both signed the bond. The bevvusta of the pundit of the 
court declares Chundrabullec the heir of her son, after the 
departure from rectitude of her daugliter-iii-law, Chandmun- 
nee. It is true that very late in the proceedings the defendant 
files an exhibit purporting to be a partition bond executed in 1227, 
declaratory of tlie right, title, and interest of each of the sharers of 
the family property; but the document is open to much suspicion 
owing to the delay with which it has been tendered as evidence, in 
a case where its production was of paramount importance, and the 
fact of its authenticity being attested by the very attorney, mokhtear, 
who presented the petition from the widows, aflBrmative of their 
title to maintenance only. In consideration of the above circum- 
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stances, and acting on the precedent furnished by the decision of 
the Sudder Dewanny Adawlut, on the 20tli of March 1837> in which 
Musst Sootee Konwur and her minor son were appellants and 
Punnoo Roy, respondent, that a debt incurred by a widow of a 
member of a family holding joint and undivided property is not 
recoverable from such estate, but from the widow personally or 
from property separately acquired by her, the acting sudder ameen 
records judgment in favor of the plaintiff, and annuls the sale and 
summary award. 

I have carefully followed the acting sudder ameen through the 
course of this enquiry, and must admit that I see no cause to dissent 
from the yiew he has taken. 

It is argued in appeal that the decision of the arbitrators appointed, 
under the orders of the collector on the 15th of June 1846, to make 
enquiry into the parti<;;ulars of the rent-free tenures resumed in the 
village of Radabullub Cimk and others, favors the view of partition 
inasmuch as it allots shares and indicates titles; but the argument 
is little worth when it is taken into consideration that the arbitration 
award is a mere recommendation for adoption, not adjudgment for 
the rule of action, and utterly futile as a ground for the assumption 
of the claim because its conditions were eventually set aside, and 
the settlement made with the (plaintiff) respondent The apologetic 
reasoning, moreover, in support of the evidence of the inokhtear, who 
attests the validity of the partition bond after filing a petition con¬ 
firmatory of the very opposite state of things, vi/., that the one was, 
and the other was not, done on oath, adds little to the force and 
weight of the appeal, and is creditable neither to the party who 
advances it, or him on whose behalf it is advanced. On the above 
considerations, and coinciding in the soundness of the judgment 
])assed by the acting sudder ameen, I affirm his award, and dismiss 
the appeal. 


The 22m) July 1850. 

Case No. 57 of 1850. 

r 

Appeal from the decision of Peearee Mohiin Banerjca^ iloomiff of 

Kytee^ dated 2nd January 1850. 

Shaikh Jonab Ullee, (Plaintiff,) Appellant, 

versus 

Sukkeena Beebee, (Defendant,) and 

Basbeeruddeen Chowdi'ee, (Claimant,) Respondents. 

The plaintiff sues to recover rupees 30, 15 annas, principal and 
interest of a debt on bond, and avers that the defendant borrowed the 
money on the mortage of his share of hereditary property. The 
bond is dated 4th Sawun 1250, and conditions that all payments 
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on account be endorsed on the back of the instrument. He further 
states that a payment in part of rupees 4, 4 annas, was made on the 
27th Chyte 1253, and another of rupees 4, on the 10th Jyte 1255, 
making a total of rupees 8, 4 annas. 

The defendant denies both the bond and debt, and maintains that 
the property in question is not her paternal inheritance, as stated in 
plaint; that her son is of age, and that consequently she has no 
right or power to alienate the property either by mortgage or sale. 
She adds moreover that, had the debt boen a just one, her son, and 
not she, would have executed the bond: tliat they have both lived 
together at Dholukshaporo for the last 20 years; and that her son 
was desirous of selling the property in question, and the plaintiff of 
purchasing it; but owing to the non-accommodation of matters 
between them the sale was never consummated, and hence this action 
at the instance of the plaintiif from motives qf animosity. 

The plaintiffs rejoinder purports to correct the misstatement 
made in the plaint, and noticed by the defendant, relative to the 
designation of the property pledged as her paternal patrimony 
instead of that of her deceased husband, ascribing it to inadvertence 
on tlie part of the engrosser, and declares that the defendant made 
overtures to compromise matters after the institutioJi of the action. 

lUisheeruddeon, the claimant, lays title to the property in dispute 
as his purchased right from Kurrum Ullec, son of the defendant, 
and files a registered deed of sale in support of his claim. He adds, 
moreover, tliat the talooqdars, the plaintiff, Asseeruddeen and others, 
demanded from him an unlawful impost, or percentage, on the pur¬ 
chase moiiey,V]iich ho refusing to satisfy, those parties have brought 
this action in collusion with the defendant, with the view of vitiating 
or invalidating his purchase, which they propose doing by inducing 
defendant to admit claim. 

As sunnised by the claimant, the defendant then files a petition 
declaratory of tlio compromise of the matter between her and tlie 
plaintiff, by admission of claim and agreement to adjust the same by 
two instahiientSj to which conditions the plaintiff* unreservedly 
assents. 

The moonsiff altogether favors the views of the claimant, and looks 
upon the suit as fraudulently and collusively instituted witli the 
intent of vitiating his purcliasc of the property alleged to have been 
mortgaged. He regards tlie bond with extreme suspicion as bear¬ 
ing externally the impress of fabrication, and considers the compro¬ 
mise effected between plaintiff and defendant as artifice. He there¬ 
fore rejects both as evidence furthering the cause of the plaintiff 
in the mode and to the extent contemplated, and proceeds to the 
consideration of the proofs of the pleas advanced by the claimant, 
which he considers full and satisfactory. The witnesses examined 
in regard to the deed of sale attest it in a credible manner, and 
others prove existence of bad feeling between him and plaintiff, 

11 
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while some bear testimony to the fact that defendant and her 
son have lived at Dholuksliaporo for tlie last 14 or 15 years, and 
could not consequently have executed the bond on which plaintiff 
sues. Under these circumstances, the moonsiff discredits the alleged 
transaction of debt and bond, but as defendant comes into court 
with an admission of the justness of plaintiff’s claim and consents 
to liquidate that claim in a mode approved by plaintiff, he decrees 
the amount personally against her and releases the assumed 
mortgage. 

Tlie plaintiff appeals against this decision, and takes excep¬ 
tion generally to the investigation made by the moonsiff and 
the illogical inferences he lias di'awn, dwelling particularly on 
tlie establishment of liis bond by the evidence adduced, the 
circumstance of the date of that bond being anterior to the 
date of claimant’s purchase, and tlie marvel of a property worth 
40 or 50 rupees selling for 15. 

I think the conclusions drawn by the moonsift' in this enquiry 
rational and correct, and quite approve of tlie mode in which 
he has disposed of the plaintiff’s claim. There can he no 
doubt tliat {he transactions between the plaintiff* and defendant 
have been fraudulent and collusive; and under the oircumstances 
he was perfectly right to decree against the defendant. In ad¬ 
dition to this view of the case, there are three circumstances 
connected with it, which justify the opinion I have cxj>rcsscd 
with regard to the soundness of the decision passed, although 
the moonsiff has not noticed any of them in his jutlgiijcnt recorded. 
The first is that the plaint is dated 31st of Jyte 1256, and 
the deed of sale produced hy the claimant 9th of Phalgoon 
1255, ergo the sale is anterior to action. The second, tliat 
the bond filed by plaintiff bears no endorsements of part pay¬ 
ments (as per its express conditions,) while the jdaintitf avers 
that two payments on account liavc taken place, hence its 
invalidity to support claim. And lastly, tlie acknowledged principle 
of non-liability of hereditary property for dues and obligations 
incurred by the widows On the foregoing <*onsidcrations, I affirm 
the a\vard made by the moonsiff^ and dismiss the appeal, without 
summoning the respondents. 
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Tub 23rd Judy 1850. 

Case No. 58 of 1850, 

appeal from the decision of Gopal Chimder GhosCt Moonsiff of Bhatioo- 

reeahy dated 3U^ December 1849. 

Gopal Chunclcr Chuckerbuttee, (Defendant,) Appellant, 

versus 

llumecdunnissa Beebco, (Plaintiff,) Respondent. 

Reversal of a summary award for rent, action laid at 
rupees 100-12-4. 

The plaintiff avers that she purchased the talooq of the villages of 
Mirzaporo alias Sonaruddur, &c. from one Cazi MohnmmiJd Muzhur 
and otlicrs, and made fresh settlements on a slight advance of rent; 
that the defendant was one of her tenants and entered into engage¬ 
ment with her to pay rupees 4-15-12, in cx?^css of his former rent; 
that he executed an agreement (kubooleut)for rupees 44-1-4, by which 
all former leases and engagements were declared null and void, and 
paid the revenue for 1251 and 1252. She adds that he became a 
defaidter in 1253, and that she sued him for rent and obtained a 
decree from the assistant to the collector, which •decree was 
reversed In appeal before tlio collector. The present action is to 
set aside that award. 

The defendant denies tlie execution of any engagement to pay 
an enhanced rent, and affirms that he holds a lease from the landlord 
(zumeendar) conjointly Avith his brother Tliakoordas to pay a fixed 
rent, namely, 55 rupees for the land; but that the said lease is 
drawn up in Thakoonlas’s name, although his share is tAvo-thirds 
and that of his brother only one-third. He pleads, moreover, 
payment of all duos, and says that although he ]»aid 34 ru])ces on 
account of the rcA^enue due for 1253, auz., rupees 36-10-13-1-1, 
he only got a quittance for 33 rupees, tie draAvs an inference 
unfaA'orahlc to the genuineness of the engagement filed by the 
jdaintiff, by calling attention to the fact of Jiis homestead land, 
Avliicli is exempt from the payment of rcA eniie, (burmuttur lakliiraj) 
being included in the settlement set fortli therein. 

The plaintiff’s rt^'oinder goes to impugn the veracity of the defen¬ 
dant’s statement that his lease is identical with that of his brother 
Tluikoordas, for in the village accounts and papers transferred to 
him, it remarks, the leases are distinct and separate, that recorded 
in the defendant’s name being iiipces 36-10-13-1-1, and tliat in his 
brothci'’s rupees 18-5-10. It also contradicts the averment made 
by the defendant that his homestead land is rent-free, and denies 
the payment alleged to liave been made on account of 1253. 

The moonsiff decrees in plaintift‘’s favor, and, annulling the award 
interdictory of her claim to receive the enhanced rent, declares her 
entitled to the same. From tlie record it appears tliat the defen* 
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(lant has failed to adduce any proof whatever in support of his 
plea though allowed nine months to do so, notwitlistauding which 
he appeals against the moonsllf’s decision. Tlie grounds of Ills 
appeal, however, are any thing but weighty, upliolding as tliey do 
the preposterous doctrine of the expediency of subjecting the test 
of matters of fact, in a judicial investigation, to the bar of common 
sense and reason rather than the laws of legal evidence. The 
burden of his argument is that he did not execute the deed of 
engagement with the respondent for the land in question, because 
he could not do so consistently Avith his own advantage, holding a 
lease on more favorable terms, although he is unable to produce 
that lease,, and notwithstanding that the genuineness of that engage¬ 
ment has been established on the fullest testimony. Again, his 
proofs of alleged payment of the balance, or z'ather part of it, for 
1253, arc utterly unsupported by any thing like credible evidence, 
and as such cannot be admitted on behalf of his plea. 

The appellant lays considerable stress on the circumstance of the 
moonsiff having, on one or two previous occasions, rejected the A^ali- 
dity of similar engagements formed by the respondent under the now 
settlement, consequent on the acquisition of lier talook, and filed by 
parties in his court under the like circumstances as himself; and in 
assuming the hypothesis, he is not altogether unreasonable, because 
the fact is undeniable. But while this argument goes to inij)ugn the 
consistency and independence of the moonsiflF’s judgments in general, 
it can in no way further the ends of the appeal, for tliat officer 
records a verdict against the appellant on very substantial grounds, 
though he inferentially admits that the change in his sentiments in this 
respect is to be attributed in a measure to the reversal of his deci¬ 
sion, in a similar suit, by the court of superior jurisdiction ; and I 
have not discovered any reason for rejecting the soundness and vali¬ 
dity of those grounds. Under these circumstances, I affirm the 
moonsiff s award, and dismiss the appeal, without suiiiuioning the 
respondent. 


The 25th July 1850. 

Case No. 59 of 1850. 

Appeal from the decision of Khoda Bulcsh, Moonsiff of Culna, dated 

2^th December 1849. 

Ramraohun Gliosal, (Plaintiff,) Appellant, 

versus 

Imam Buksh and others, (Defendants,) Respondents. 

Balance of rent, action laid at rupees 124, annas 4. 

The plaintiff is the talooqdar of the village of Urjunu, &c., and 
avers that the defendants cultivate within liis estate 54 beegahs 
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6 biswas of land, on an annual rent of rupees 107-6-2-2, for which 
they executed an engagement on the 2nd Bysakh 1252, and paid 
15 rupees on account of that year; that he sued them for the balance 
under the provisions of Regulation V. 1812, and got their crops, 
&c., attached and sold: that they apjdied for and obtained a rever¬ 
sal of tliat summary award; and that the present action is to recover 
the orimnal balance witli interest. 

The defendant Imam Buksh Sirkar denies having executed the 
alleged engagements, and affirms tliat ®the present proceedings, as 
well as those under Regulation V. 1812, are the result of a long 
standing feud between him and the plaintiff, and that the latter were 
instituted during his absence from home, hence the reason of his 
non-remonstrance at the period of attachment and sale. He refers 
to tlie reversal of the summary order decreeing that attachment and 
sale, and pleads an alibi at the time of the alleged execution of the 
engagement at Jessore, whither he had proceeded some time 
anterior to the date borne on that instrument. And notices 
an incongruity in the averments made by the plaintiff, as to the 
extent of his (defendant’s) assumed cultivation, in his plaint in the 
present suit and liis reply in suit No. 228 (brought,by defendant 
in annulnient of summary award above adverted to,) declaring it 
to be 54 beegahs 6 cottahs in the former, and 53 beegahs 6 cottalis 
in the latter. 

Plaintifi’s rejoinder goes to rectify the above noticed discrepancy, 
and ascribes it to the engrosser of his re])]y as an inadvertence. 

The moonsitt' is of opinion that plaiiititf has not made out his case, 
and dismisses the suit. 

This is an action to recover balance of revenue, and the wliolc 
question involved hinges on tlie credibility or otherwise of the 
instrument upon which the claim rests. From the record it appears 
that there are three subscribing witnesses to the engagement wdio 
liavc deposed to its genuineness, but tliey are all illiterate men, 
unable to read or write, cannot prove the identity 

of the document. The engrosser of the instrument is said to be the 
defendant, and he of course is not forthcoming to pmve its authen¬ 
ticity. Under these circumstances, 1 unhesitatingly rule that the 
validity of tlic deed, which forms the basis of action, is not csta- 
blislied. Again, there are to niy mind important discrepancies in 
the evidence of the witnesses, and an ignorance displayed regarding 
matters of every day occurrence and ordinary detail, connected 
with the points on which they were examined, which throw^ 
considerable suspicion oil the genuineness of their testimony. 
Independent of this insufficiency and incongruity as applicable to 
the proofs adduced in support of the claim, there is a remarkable 
informality and deviation from established usage, apparent in 
the recorded conditions of the engagement, which exposes it to 
doubt and discredit; and these are that instead of hearing a 
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limitation as to extent, its terms arc altogether general on that 
head, and the period indefinite- The narrative of the case also 
discloses the fact of there being illwill and hostility of some stand¬ 
ing between the litigant parties, which circumstance forbids the 
supposition that dealings of any kind transjured between them, and 
particularly that the defendant executed with his own hands the 
alleged deed of engagement, when, as lord of the manor, the plain¬ 
tiff had so many otlicrs at command who could draw up or engross 
the instrument. In consid'^iration of all the above circumstances, 
and the fact of the appeal bearing no ground, save a general excep¬ 
tion to the views taken by the court of first instance, I see no reason 
to disturb tliu award made by tlie moonsiffi and dismiss the appeal. 


The 27th Jitly 1850. 

Case No. 60 of 1850. 

Appeal from the decision of Monhee Alice Ilyder, of Bamunara^ 

dated ^\st December 1849. 

Nuffur Chunder Hatooee and Ramdhun Ilatooee, (Defendants,) 

Appellants, 

versus 

Lokenath Sliomo, (Plaintiff,) Respondent. 

Right of way, action laid at rupees 4. 

The plaintiff says that he took a lease of cottahs of building 
land from one Bunmalee Mundul on 7tli Kartikh 1249; that lie built 
a house and remained in possession i>aying the rent, and invariably 
made use of a patliway leading to a tank to the east lie adds that 
the defendant dispossessed him of the right of way in 1255, by build¬ 
ing a wall across tlic road and including it within his grounds, 
and claims eighteen times the amount of the annual rent, the 
land being rent-free, wliich is 3 annas, and the expense of 
removing the wall, making a total of rupees 4. 

Two of the defendants, Oina Olnirn Shoine and Gopalchunder 
Shomc,. affinn that the land iii dispute is not Bunmalee’s rent- 
free but rent-j)aying property, and included in tlie premises 
of tlie defendant Nuffur Ilatooee. The defendants, Nuffur ilatooee 
and Ramdhun Hatooee, corroborate tlie above statement in their 
reply, and add that tlie plaintiff neither used the road nor the 
tank bespeaks of, but one to the north of his house; that there 
is no tank to the cast of his premises, but their dwelling house, 
and the tank in question to tlie east of tliat again, and main¬ 
tains by a long train of argument that the plaintiff has no right 
or title to the use of the roadwfiy he claims. 

The moonsiff records judgment in favor of the plaintiff, on 
the grounds of the ameen’s enquiry and tlie eipdcnce adduced 
in support of the claim, and rules that there is no necessity 
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to go into the question of the mal or lakhiraj tenure in the 
present suit. 

From a review of the record it appears that the plaintiff in this 
case was nonsuited on a former occasion, owing to some trifling irre¬ 
gularity or informality in the terms of his plaint, but not before the 
enquiry had progressed considerably and indeed been nearly com¬ 
pleted. In the conduct of that ii\vestigation a local enquiry was 
directed, and the officer who completed it is the same as the agent 
employed for the purpose in the present suit. The result of both 
enquiries is in favor of the plaintiff’s right, the latter much more 
decidedly so than the former, owing to his partial absence on the 
first occasion. The scale of evidence in this case and co7i is 
nearly balanced,each party citing witnesses to prove his claim; but 
the weight of the ameen’s proceedings, wlien thrown in, turns it at 
once in the plaintiff’s favor and counteracts tlie cquipoisc. 

The defendants appeal against the judgment given by the moon- 
sift*, and take exception to the ameen’s enquiry as partial. They 
made a similar remonstrance while the suit was pending, and the 
moonsiff very properly expressed his readiness to depute a second 
aincen provided they lodged tlic expenses necessary, hut they 
objected to avail themselves of the option on the alleged i)lea of 
incompeteiicy. They maintain, moreover, that there is inconsistency 
between the two reports furnished by the amecn and an irreconcila¬ 
bleness in tlie views taken in them respectively. But I have examin¬ 
ed both documents with much care, and must confess that I cannot 
discover the incongruity. Under these circumstances, and coincid¬ 
ing fully in the soundness of the award made by the moonsiff, I 
affirm his decision, and dismiss the appeal. 


The 29th July 1850. 

Case No. 62 of 1850, 

yjppeal from the decision of Peearee Mohun Banerjea^ Moomiff of 

Kytecy dated 4 th Jamiary 1850, 

Ameer Mullah, (Defendant,) Appellant, 

versus • 

Assin Bcebce, (Plaintiff,) Respondent. 

Value of moiety of crojl, action laid at rupees 62, annas 14. 

The plaintift* states that her husband possessed some landed 
property in the village of Maekkhaura, and out of it leased 23 
beegahs 10 cottalis to the defendant for two years, on his engaging to 
give him half the produce of the cultivation: that both parties 
executed engagements to that effect in 1251, and that defendant 
fulfilled the terms of his lease in 1252, but failed to do so in 1253. 
She further avers that the crop for that year was 12 kahuns of 
rice, the whole of which defendant appropriated; and that she in 
consequence brought an action against him, but the suit was struck 
off* on default: that her husband is dead, and she is his heir, and her 
present suit identical with that defaulted. 
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The defendant remonstrates against the progress of the suit, 
because the plaintiff* has omitted to define the boundaries the land in 
dispute, and because she estimates the crop at 48 rupees in this, and 
valued it at rupees 60-5-10 in the defaulted suit. He admits the 
cultivation of 17^ beegahs of the land on a parole engagement, and 
says that other parties cultivated the remaining 6. He avers that 
the land only produced 6 kahun^ 3 puns, 10 gundahs of crop in 1253, 
and that tlie same was threshed in the presence of the plaintiff’s 
people, and yielded a net produce of 50 maunds 25 seers of rice, of 
which the plaintiff* was entitled to one-half; that he delivered 2 
maunds 10 seers of that quantity at her house, and that she refused to 
receive tli# rest, and adds that he settled matters witli her after 
her suit had been struck off, and paid her rupees 17, annas 12, 
on account of the remainder of the rice, and holds her acknowledg¬ 
ment. 

The rejoinder of the plaintiff repudiates the payment and denies 
the receipt. 

The moonsiff rules tliat the objections raised by the defendant 
are no bar to the progress of the suit, particularly as a plaintiff 
cannot be controlled in the amount for which he or she chooses to 
sue, and records judgment in favor of the latter. 

On a review of the case, I am of opinion that the defendant has 
failed to establisli the plea of non-cultivation, on his part, of the 
6 beegahs over and above the 17^ beegahs which he admits, us the 
alleged cultivators are discrepant in their testimony, and one of the 
two examined a servant of the defendant. Tliis point disposed of 
and making against him, the defendant becomes immediately liable 
for the entire claim set up h}’’ the plfiintiff', on the grounds of Jiis 
admission, but there is stronger evidence still confirmatory of liis 
liability. The engagement filed by the plaintiff^ incontrovertlbly 
proves bis cultivation of 23^ beegalis, and other testimony adduced 
by him determines the fact that the land produced the quantity of 
crop set forth in the plaint. The defendant, on the other hand, is 
unable to bring any ci’ediblc evidence in support of the grounds he 
has assumed, er any proof even of the alleged parole engagement 
between himself and the plaintiff*, little as the latter would have 
availed him; and I am very loath to believe that after the institu¬ 
tion of legal proceedings, and when they had been in a measui’c 
abandoned, tlie sued party should have volunteered a settlement of 
the differences, and adjusted the same by the payment of the amount 
claimed, an averment, moreover, which the defendant has most sig¬ 
nally failed to establish by proof. Under these circumstances, 

1 fully concur in the propriety of the award made by the moonsiff', 
and affirin the same, particularly as the grounds of the appeal are 
futile beyond conception, and consist entirely in feeble and frivol- 
jpus^objections to the views taken by the lower court 
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Present: H. C. HAMILTON, Esq., Officiating Judge, 


The 2nd July f850. 

Suit No. 19 of 1849. 

Appeal from the decision of Baboo Ckunder Seekur Chowdhr}{, Principal 
Sudder Ameen of West Burdwan, dated 1 \th July 1849. 

Musst. Jeetoo Beebce, (Plaintiff,) Appellant, 

versus * 

Kaleepershaud Adharj and party, Kullianipersliaud and others, 
another party, and Pertab Lall Adharj and others, by a supple¬ 
mental plaint, (Defendants.) 

Kalleepershaud Adharj, Respondent without summops. 

Suit for possession of a tank called Burrah Pookur, with value 
of fish, &c., laid at rupees 522. 

Plaintiff stales that the Adharj Brahmins, who were then living, 
together with Kaleepershaud Adliarj, the party who has dispossessed 
her, granted to her a mokururee pottah, bearing date the 31st 
Assar 1236 B, S., with a jiimma of rupees 15 per annum, of their 
liereditary riglits in a tank called Burrah Pookur, including its 
embankments in the Adharj mehallah in Bancoorah. Tlie rent 
was pledged for the poojah of Gopal Thakoor, and up to 1253 B. S., 
plaintiff states, she was in undisturbed possession, but during the 
month of Bysakli 1254 B. S., tlie defendants Kaleepershaud, Kishen 
Lai, and Goordyal caught all the fish in the tank through the 
medium of Khetoo and others, fishermen, and did not give plaintiff 
any thing. Plaintifi', on learning this, asked defendants about it, and 
was told that Kullianipershaud Patuk, plaintiff^s son, had sold the 
tank to them. Plaintiff was astonished at this, and her son having 
denied selling the tank she sent her nephew Kaleepershaud Tewaree 
to enquire about it in the office of the register of deeds, where slie 
obtained a copy of the alleged kubalah, or deed of sale, and dis¬ 
covered that the mokururee pottah Avas stated to be benamee 
in plaintiff ’s name for her son Kullianipershaud; further, hex Dame 
as well as her son’s was entered in the bond, her signature was * 
affixed by her son, and the tank was alleged to liaYe been sold for 
rupees 157-8, including the fish, &c. Plaintiff states that, during the 
lifetime of her husband, she advanced rupees 100 to the Adharj 
Brahmins for the purposes of their mundle, and in return they gave 
her the mokururee pottah alluded to; at that period her^30n was 

12 " \ ' 
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a minor, lienee the fictitious sale and the bond are false. She never 
executed any such bond, and seeing the bad disposition of lier son 
she has arranged to give every thing on her death to her grand¬ 
children, the offspring of Kulliani; therefore her son has not now 
nor can he have liereafter any right to it; and though lier son may 
have prepared a bond without her knowledge and consent in favor 
of any party, she cannot be affected. Plaintiff therefore sues for 
possession of the tank, with wasilat and value of fish, &c., also for 
the eancelinent of the bond, and she adils that as Khetoo Kiot arul 
others are witnesses to the bond she liad not included them in 
this action. 

By a SKppleinental plaint jdaintiff sued the heirs of certain parties 
who were by mistake omitted in the original }}laint. 

Kaleepershaud Adharj, defendant, replies that certain parties who 
have been omitted ouirht to have been included in this suit: the 
disputed tank is tlie mouroosee lakhiraj jiroperty of tlie Adharj 
Brahmins; the ancestors of the present family dug it and were in 
possession, and during the lifetime of Slieopershaud Patuk, plain- 
tift'^s husband, they granted a mokururee jiottah on the 31st Assar 
1236 6. S., at ruj)ees 15 per annum, to plaintiff; plaintiff paid in 
advance rupees 100 for nine years and received her dakliilas. The 
rent was pledged to the temple; and during tiie plaintiff’s husbands 
lifetime, and on his death, it was always paid by Kulliani]>erslKiud, 
their son. After the decease of her husband, plaintiff and her son 
were in possession, aijd having fallen into arrear they arranged to 
sell their rights in the tank: defendant offered to give more than 
any one else and wished to purcliase the mokururee. Eventually 
on the 11th of Bysakh 1254 B. S., pluiiitilf and her son sold it to 
him for rupees 157-8, by a klioosli kubalali, executed on that date, 
gave him a receipt for the money, and transferred to him tlie 
mokururee pottah, &c. TJie bond was duly registered by tbe 
register of deeds; defendant’s name was entered in the zemindar’s 
serishtah, possession was given to him, and defendant jiays iiis rent 
to the lakhirajdars. Defendant adds tliat he and tlte other A<lharj 
Brahmins petitioned the magistrate, whereupon prisoners dug out 
and cleaned the tank during the months of Phalgoon 1245 B, S, to 
Sawun 1255 B. S., and had plaintiff been dispossessed slie surely 
would have noticed it to the magistrate. Defendant adds that 
plaintiff and her son paid rupees 56 in part of tlieir purchase money 
to tbe ijaradars, defendants, and rujiees 51 to the kiots, fishermen, 
on account of their debt due for their sliare of tlie fish, which the 
kiots had not received; the residue was otherwise expended by the 
sellers of the tank, and if rupees 100 had been given as salaamee, 
as alleged by plaintiff, mention of it would have been made in the 
mokururee pottali. Plaintiffs plea that her son signed the bond 
for herds false: her son Kullianipershaud wrote his own and his 
mother’? name, tut plaintiff aflSxed her mark, and afterwards sent 
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Ilureellur Dutt, one of her dependants, to have the bond registered, 
and on the strength of her son’s signature and her mark the bond 
w as duly registered; if therefore any copy has been produced other¬ 
wise attested, its genuineness or otherwise can be at once detected 
by compai'ing the copy with the original. It is well known that 
plaintiffs husband obtained the inokururee pottah out of his own 
means; that this is all a deceit on plaintiff’s part, and if Kulliani- 
pershaud was an idiot, he never would hold zemindarees, &c. In his 
own name. As regards the plea of minorify, the son was not a minor 
when the sale was cfiected: the mother’s and son’s property is one 
and tlic same, and now that the tank has been put into good repair 
and cleaned, Kullianipersbaud, the son, has, at the instiga^on of, and 
in collusion with, had people, brought this action in his mother’s (the 
]>laintifrs) name against defendants. 

Naffer Kiot, defendant, replies that plaintiff’s husband obtained 
tlie mokururee pottah in his wdfe’s (the jdaintiffs) name, and 
arranged with defendant and Khetoo fishermen regarding the 
supplying of ffsli to tlie tank on the usual terms of half and half 
the produce: plaintiff and her son jointly sold tlieir rights to 
defendant Kalcepershaud, and paid him, dofcndaiit, rupees 51, which 
was line lo lu'iii for fish, &c., on doing which, defendant gave plaintiff 
hack Jier bond, &c. 

llecra Ijal Aclliarj, defendant, supports Kalcepershaud defendant, 
adding that lie is one of tlie sharers, and was absent when tlie bond 
was executed. » 

Baboo Loll and Ileera Lai No. 2, defendants, follow on the same 
side as Hecira Lai Adharj, and admit that the purchaser Kalee- 
pershaud has had his name entered in the inalick’s books. 

Pertab Lai and others, defendants, reply to the same purport as 
the preceding defendants. 

Plaintiff, in her rejoinder, states that there were four brothers; 
and that she advanced rupees 100 from her own funds and obtained 
the mokururee pottah, the other brotliors never received any part 
of it. Defendant having expressed himself dubiously about the 
benamee transaction, she cannot reply : as she never ^old, she never 
could liavc registered: she is a purdah nusheen, and her mook- 
tearnamah was never properly, or as is usual, authenticated or 
certified, hence it is not valid or binding upon her. The jail 
prisoners have cleaned various tanks, but their doing so has never 
conveyed any title to the applicants for their services, and her 
rights cannot by any such act be affected. 

In the reply to the rejoinder, Kalcepershaud advances nothing 
new. 

On the 31st of January 1849, an eight days’ ishtehar w’-as issued 
under Section 12, Regulation XXVL 1814, for parties to be present 
with their documents and proofs. 
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On the 3rd of March 1849 the case was heard, and various docu¬ 
ments were called for from both parties in detail, and five days were 
granted for the purpose. 

On the 16th of May various registers were called for from the 
oflScc of the register of deeds, and eventually the principal sudder 
aineen dismissed plaintiff^s case. 

Plaintift' appeals. 

Judgment. 

I am sorry I cannot enter into the merits of tliis case, as the 
proceedings of the lower court are irregular and illegal. The issues 
between the parties as prescribed in Section 10, Regulation XXVI. 
1814 were never drawn, and specific documents were called for 
in opposition to Circular Orders of the 13th September 1843 and 
13th October 1848. 

I have no alternative therefore but to remand the case for re-trial, 
and it is ordered, that the appeal be decreed, value of stampt paper 
refunded in the usual way, and the case be remanded for trial 
fife nom; further, as there is now a sudder amecn appointed to 
this zillah, the case be transferred to him for trial. 


The 4th July 1850. 

Suit No. 69 of 1849. 

Appeal from the decision, of Baboo Bissesshur CkukurbutteCy Moonsiff of 

Bancoorah, dated 2\th February 1849. 

Gooroochurn Pritihar, (Plaintiff,) Respondent, 

versus 

Gudadhur Singh and others, Hurce Attur Ryot, Kartikh Beer and 

others, Zimiiiadars, (Defendants.) 

Raiimarain Mookerjea, Objector. 

Gunganarain and others. Appellants, 

Gooroochurn Pritihar, Respondent without summons. 

Suit for the reversal of a distraint case instituted under Regula¬ 
tion V. 1812, and for value of crops, &c., laid at rupees 45-9-4. 

Plaintiff states that there are certain lukhiraj lands estimated at 
25 wans, belonging to Ram Mohun Mookerjea, with boundaries 
defined, situated in inouzah Pershaudpore, Mat Hibbopookur, on the 
north side of the tank. Plaintiff’s father always cultivated this 
land, and on the 21st Phalgoon 1240 B. S. thejumma was fixed 
permanently at the rate of one map, 4 sullees per annum, and Ram 
Mohun gave him, plaintiff, a mokururee pottah for the same; at 
this rate plaintiff* states he has regularly paid his rents to Ram 
Mohun, and on his death to his heirs, and occasionally he has paid 
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in advance; he holds his dakhilas, and says he sometimes cultivated 
the land “ nij jote,” and sometimes by under-tenants, and was always 
in possession- During the year 1253 B. S. plaintiff says he *^nij” 
cultivated the land, and in 1254 B. S- the rice crops were ready to 
cut, whereupon the gomashta of Gunganarain and others attached 
them, for an alleged balance of rupees 14-15, under the plea that 
they belonged to Huree Attur ryot The crops were left under 
charge of Kartikh Beer and others, zimmadars, and on the 12th 
of Aughun 1254 B. S- defendants united, cut and carried them oft' 
Defendants have no concern with the land. Plaintiff therefore sues 
for the reversal of the distraint, with value of crops, &c. 

Gudadhur Singh, Gunganarain Singh, and others, replji that there 
is no lakhiraj land in mouzah Purshadpore, and Purshadpore is 
their mokururee appertaining to lot Altia Paturbanda; they hold the 
whole of Purshadpore, at a mokururee jumma of rupees 9, and culti¬ 
vate it. This lakhiraj was brouglit under enquiry by the resump¬ 
tion officers, and on the disputed land being measured they (defen¬ 
dants) laid claim to it, and if plaintiff had possessed any interest therein 
he surely would have petitioned regarding it in the deputy col¬ 
lector’s office. Plaintiff’s statement regarding possession since his 
father’s time is false. There are some lands in Purshadpore, in their 
(defendants’) khas possession, and some in the occupancy of their ryots. 
Of the former beegahs 3-15, which plaintiff’ calls 25 wans, was given 
out to Huree Attur ryot by a pottah, dated the 7th of Phalgoon 1243 
B. S., and he has been regularly in possession and paid his rent: 
there is also a parcel of land held khas by these defendants, com¬ 
prising 15 beegahs, belonging to Punchanun Acharj, which he 
has given up. This said parcel with tlie aforementioned beegahs 3-15 
were leased out together to Huree Attur ryot, at a jumma of rupees 
19 per annum, by a pottah, dated the 15th of Bysakh 1251 B. S. 
In 1254 B. S. defendants sued the ryot for their rent, rupees 14-15, 
due on the 12 anna kist, and attached one of the parcels of land 
aggregating beegahs 8-15, as specified in his kubooleut, and the 
crops were made over to the charge of ziminadars. Afterwards, as 
the ryot did not liquidate his rent, the zimmadars produced some 
of the rice and straw, and it was sold for rupees 3-12 less rupees 
6-10, the sale ameen’s fees. The ryot and ziminadar did not produce 
the whole of the rice, and defendants think of suing them for it. 
Defendants deny liaving jilundered the crops. Plaintiff took the 
land from Huree Attur ryot to satisfy a debt; but as the ryot became 
a defaulter, liis crops were first attached and sold. It is out of the 
question for beegahs 3-15 to yield 15 maps of rice, and defen¬ 
dants can prove that the disputed land belongs to their Mat 
Purshadpore. 

Plaintiff*, in his rejoinder, urges that he knows not whether the 
land was measured by the resumption officers, and he disclaims hold¬ 
ing the land from Huree Attur ryot in liquidation of a debt. 
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Huree Attur ryot, defendant, replies, supporting Guddadhur and 
others, defendants, and in addition says that he was indebted in the 
sum of rupees 27 to plaintift'on the 25th of Maugh 1247 B- S., and 
he made over, by contract, the beegahs 3-15 to him, for seven years, 
from 1248 B. S. to 1254 B. S., and by an agreement the rent has 
been paid to Guddadhur and others up to 1253 B* S., and plaintifl 
has held possession of the land. In 1254 B. S., defendant could not 
pay his rent to Guddadhur and others, defendants: lie was sued for it, 
and his nij-abadee land beogahs 5, and plaintiff’s abadec of beegalis 
3-15, altogether beegahs 8-15, w'ere attached, tlic crops distrained 
and made over to zlmmadars, who produced a portion of them, and 
they were^old by the sale aineen. Plaintiff holds a contract of his, 
and though defendant may not liave its counterpart, still he 
(defendant) can prove that tlie contract was made. 

In his rejoinder to this defendant, plaintiff again repudiates hold¬ 
ing the land in satisfaction of a debt 

No replies to the rejoinders were filed. 

An oozurdar by name Kamnarain Mookerjea urges that his 
grandfatlier Itammoliun Mookerjea held the 25 wans of land, 
lakhiraj bur?notur, in mouzali Purshadpore, some ho cultivated nij 
and some in other ways. PIaintiff*"s father Lukhoekant then succeeded 
to it, and after him the plaintiff. On Kam Mohun’s death, his (tfie 
oozurdar’s) father, Rajib Lochun, received the rent from plaintiff, 
and then he, as his son, and has held possession accordingly. In 
fact, plaintiff is the ryut, and he (the oozurdar) the lakhirajdar 
inalik, and he files this petition to save his own interests, &c. 

In the opinion of the moonsiff, defendants Guddadhur and Gunga- 
narain have not proved, as they should, tlie fact of their having 
received any rent previous to 1254 B. S- from the disputed land: 
payment thereof has not been proved before the amecn in the 
mofussil or in his court; and their witnesses cannot specify particu¬ 
lars regarding the rent Defendants have admitted that the rice crop 
on the disputed land belonged to plaintiff; but they have failed to 
establish their plea that plaintiff cultivated the land in liquidation of 
a debt due by Huree Attur ryot, and agreeally to his agreement 
with plaintiffl The evidence given by Huree Attur’s witnesses is 
opposed to the reply filed by him, so that the court knows not which 
to accept It is not sufficient for Attur ryot to say that ho took the 
lease of the 18 beegahs, together with the land in dispute, by a kuboo- 
leut from Gunganarain and others, defendants. The third party has 
only produced a kubooleut with witnesses before the ameen, and the 
court is not satisfied with them. Further, the lawazima papers have 
not been certified by defendants, and there is no proof of their being 
genuine, hence although Huree Attur produces several dakhilas, it 
does not appear that they refer to the disputed land, nor have they 
been attested; therefore, in consequence of defendants not being able 
to prove their having received rent from the disputed land on 
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account of years antecedent to 1254 B. S., and the third party in the 
distraint case having sold the crops under Regulation V. 1812, 
plaintiff’s possession too, previous to 1254 B. S., having been admit¬ 
ted, and Huree Attur’s and the other defendants’ pleas not having 
been established, the court is of opinion that plaintiff ’s is a good case, 
and he is entitled to tlie value of the rice crops from Gunganarain 
and others; and after disposing of various objections winch were 
brought against the ameen’s valuation, the court fixes what it thinks 
is the proper value, and decrees the case, with costs, &c., against 
Gunganarain and others, distrainers, &c. 

Gunganarain and others, distrainers, appeal, urging that the moon- 
sift‘ has not fully entered into the case, but only taken a superficial 
view of it. Plaintiff* ought to have been nonsuited; and the point at 
issue is whether the disputed land is mal or lakhiraj. In the case 
brought under Regulation V. 1812, for balance of rent against 
their ryot Huree Attur, the latter has admitted that he holds it as a 
jumye ryot under the appellants and is in balance; and the lower 
court sliould not have passed an order directly in the face of this 
admission. The moonsiff states as a ground for his decree that appel¬ 
lants, as well as the ryot Huree Attur, have proved pl^iintift’s culti¬ 
vation of the disputed land during the year 1254 B. S., but this is 
not sufficient for him. Plaintiff ’s own witnesses before tlie ameen on 
the spot contradict him, Avhile they (appellants) have proved their 
case by documents and evidence. Appellants argue that as plaintiff* 
has denied the fact of the land at issue being mal^ and has caused 
a third party to come forward with a claim to the effect that it is 
lakhiraj, it was necessary to enquire into the matter. With refer¬ 
ence to the moonsitf’s objection to the dakbilas filed by Huree 
Attur ryot, they observe that it is not usual to specify the land for 
which rent is paid, only the amount so paid. Had not defendants’ 
gomashta been made a defendant in this suit, their law^azima 
papers could have been attested; and although this was pleaded by 
their (appellants’) vakeel, it was not heeded. Appellants urge that 
KIshto Purshaud aineen’s statements cannot be depended upon, as lie 
was not present at the sale of the distrained crops, and* the moonsiff 
should have referred to the Regulation V. suit and estimated the 
quantity of grain, &c. 

Plaintiff*, respondent, appears without summons. 

Judgment. 

The moonsiff has been needlessly lengthy and has gone unneces¬ 
sarily out of tlie way in preparing this decision. All he had to 
decide was whether the distraint was illegal or legal, and to ascertain 
this he should have been guided simply by Section 13, Regulation 
V. 1812, and have declared distinctly whether the rules prescribed 
in the section and enactment had been duly observed. The deci¬ 
sion is not clear on this point, although reference is made to the 
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lawazima papers^ as also to the revenue accounts of the year 1254 
B, S. I consider therefore that the case should be remanded, witli 
directions that the decree he issued with a greater degree of expli¬ 
citness, and that due attention be paid to the ascertainment of the 
fact whether the rules prescribed in Section 13, Regulation V. 
1812, have beeir duly conformed to. With reference to the fore- 
goiifg observations I remand the case to the lower court that it may 
be again brought on the file and re-investigated. 

The appeal is decreed,*and the value of stampt paper will be 
refunded in the usual way. Respondent, having appeared without 
summons, will pay his own costs. 


The 6th July 1850. 

^ Suit No. 70 of 1849. 

Appeal from the decision of Baboo Bissesshur Chvkvrbuttee, Moonsiff of 

Bancoorahy dated the 1th March 1849 . 

Shoobhul Dutt and others. Plaintiffs, 

versus 

Gopal Kurmokar and Gooroochurn Kurmokar and others, and 

Bustuinchum Koondoo and others, heirs of Persliaud Koondoo, 

deceased. Defendants. 

Suit for possession of a house standing on one cottah one 
gundah of land, with wasilat and probable expenses for pulling 
it down; laid at rupees 15-8. 

Plaintiffs, eleven in number, state that Persliaud Koondoo, deceas¬ 
ed, whilst he and his brother Mohun Koondoo were living togetlier, 
granted to them and their ancestors, by a pottah dated the 7th 
Bysakh 1226 B. S., their jumye rights in a parcel of land of one 
cottah and one gundah for special tumashah purposes, in perpetuity, 
at an annual jumma of 8 annas. Plaintifi's there erected a kritun ^ 
melah on the said land, and kept up the requisite tumashah and 
ceremonies, repairing it when necessary. The building fell down, 
and plaintiffs say they were ready to repair it, when, during the 
month of Chyte 1253 B. S-, the defendants Kurmokars, in collusion 
with the heirs of Persliaud Koondoo, deceased, by force com¬ 
menced building a house thereupon. ’ Plaintiffs resisted, defendants 
heeded not, and ouilt a house, Piaintift’s were on the point of bring¬ 
ing an action against defendants, when the house was burnt down in 
Phalgoon 1254 B. S. Defendants recommenced building in the 
month of Chyte 1254 B. S., not listening to plaintiffs’ remon¬ 
strances ; and as they have no right to the land, and they (plaintiffs) 
have been interfered with and hindered in the performance of their 
various ceremonies and duties, they sue defendants for posses¬ 
sion, &c. 
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Gopanl Kurmokar defendant replies tliat Musst. Kooclialee 
Bewan and Budden Koondoo are the present heirs of Pershaud 
Koondoo, deceased, and tliey gave defendant a pottah for the land 
at issue on tlie 6tli Chyte 1253, at an annual rent of rupees 2-4 in 
perpetuity; and though Bustuincimrn Koondoo has recently appear¬ 
ed he is an idiot. Plaintiils should have included Musst. Koochalce 
in this suit, and not have brought it against an idiot Op the south 
side of tlio lan<l in dispute, less five or six hatlis, the land was left 
putcet owing to its being a liollow- *111 1224 B. S., Pershaud 
Koondoo let out the five or six haths to Cheei’oo Biineek and others. 
Plaintiffs also lielpcd tliem and erected a house thereupon, 
after wliich Kumul Napit lived there and musicians used to attend. 
About 12 or 13 years after, owing to the house having fallen down, 
Cl*eeroo and others wished to rebuild it, but Pershaud Koondoo 
would not allow them to do so, and kept tlie^five or six haths with 
liis own for himself, khass, building upon it. This saul building was 
then rented to several i)arties and the rents paid; and from one 
cause and aiiother It fell down, and remained in that condition for 
some lime, Eveiitally, Gopaul defendant says he obtained a pottah 
for the land, at groat expense l^uilt a house thercujpon, was in 
j)ossession for nearly a year, and nobody objected. Plaintiifs have 
now connived witli the heirs of Pershaud Koondoo, have caused 
a case to be brought in the foujdarce court, have prepared a 
false j)ottal), and, though musicians may have played there during 
the time of Lochun and others, plaintiffs have no riglit to the 
land in the face of the permanent pottah in the possession of 
defendants, &c. 

Soodaram Kumar defendant replies that he has no concern witli 
the land in dispute, only that Gopaul has received a pottali for it 
from the nialik and lias built a shop thereon, in wliich the defendant 
is a sharer. 

Bustumchurii Koondoo defendant supports plaintiffs and their 

leir jowaub-ool-jowaub, plaintiffs urge that tlie pottah obtained 
by defendants from Koochulee Bewah, widow of Ptyf^baud, is not 
valid under the sliastcrs, as their son, Bustumchurn, is living and 
was never an idiot 

No reply to the rejoinder was filed. 

In the opinion of the moonsiff, plaintiffs have not proved the 
validity of their pottah of the 7th of Chyte 1226 B. S., by the 
evidence of witnesses, and he cannot accept the admission of 
Bustumchurn roganling it, which lie thinks it was the more neces¬ 
sary to establish as defendants had objected to it. Having set aside 
plaintiffs’ pottah, the lower court does not consider that defendants 
have proved theirs of the 5th Chyte 1253 B. S., and then it 
proceeds to enquire whetlier the kirtun has been established or not 

13 
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On this point the lower court appears to have made enquiries, wliicli 
satisfied it that the kirtun tumasha and ceremonies have all along 
been performed on tlie land in dispute; and no reason existing why 
they should have been put an end to or stopped by defendants, this 
objection on their part was overruled, and, plaintifls being entitled 
to perform them, the court decreed that plaint!ll‘s’ riglits sliould be 
upheld, and they be at liberty to perform the varitnis ceremonies, &c. 
on the Junnum-oostomeo and other holida 5 ^s on the land, exclusive 
of four hatha to the south ; i*and since a decree in full had not been 
given to plaintiffs, Gopaul defendant was to j>ay plaintiffs’ lialf 
expenses with interest, &c. 

Gopaul ^lefendant aj)peals, urging tliat plaintiffs do not all live 
together; that the document on which jdaintill's sue has been declar¬ 
ed invalid, and their case sliould have been dismissed. Plaintiils do 
not sue as roaliks but o,nly as under-tenants, liolding only a juminye 
right; their action is not expressly for the i>orformancc of the kirtun 
ceremonies, and the inoonsiff‘ was not authorised to refer to tlic 
subject. A large spot of ground is required lor tlm kirtun, while 
that in disj)ute is unfit for it, and is rented only by the widow of 
Persliaud Koondoo, and is in front of his (appellant (loj)aurs) lu)us(», 
and he has built a sliop on it; and as sucli is the case and plaintiffs 
have not establislied their case by their pottah, they arc not entitled 
to a decree or costs, nor is there any reason under such circum¬ 
stances why Gopaul appellant should be charged with half of jdain- 
tiiis’costs. Appellant then refers to some cases which have been 
brought forward in the magistrate’s court, but which idaintitts have 
never alluded to, and urges that tliis action has been brought for¬ 
ward in consequence, &c. 


Judgment, 

I do not consider plaintiffs are clear in their plaint for wliat they 
bring tliis action, whetJier for possession of the land in dispute or 
for restoration of their rights to perform the kirtun and other cere¬ 
monies on a given spot, without reference to gaining possession 
thereupon. PQssession by the pottah filed by plaintiffs is not proved, 
and yet tliey are to be allowed to carry on their kirtun and other 
bhog ceremonies on a portion only of the land, to the exclusion of 
the four haths to the south ; and why Gopaul defendant should be 
taxed with half of plaintiffs’ costs I do not clearly perceive. I am 
of opinion that the lower court has gone out of its way in taking 
cognizance of matters not clearly set forth in the plaint or plead¬ 
ings, and 1 remand the case in order that it may be re-investigated 
with reference to the recent Circular Order of the 8th of May 
1850, No. 5. Ordered, tlierefore, that the appeal be decreed, the 
case remanded accordingly, and value of stampt paper be refunded 
in the usual way. 
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The 8tii Julv 1850. 

Suit No. 102 of 1849. 

Appeal from the decision of Mouhee Moazum Hossein, Moonsiff of 

Madhuhf/ungct dated 18/A April 1850, 

Aniiundrani Dey, (Plaintiff,) 
versus 

Nuntllul Dass Molmnt, and on his demise JuggurnatliDass Moliunt, 

(Defendant.)* 

Baliarec Doss and Madliuh Dass, Oozurdars. 

Suit for the recovery of a l)alance of rupees 110-8, interest 
rupees 38-14, total rupees 149-G, due on a hond, dated the 22nd 
Chyte 1252 B. S. 

Plaintiff states tliat Nnndlal Dass and his hrothcr, Bhaghut Dass, 
scpiai’cd their accounts with him, and, there being a balance due by 
them of rupees 316, plaintiff advanced a further sum of rupees 
34, taking from them a bond for rupees 350 on the above date. 
The inohunts promised to repay him in Sawun 1253 B. S., and all 
payments were to be noted on the back of the bond. .After several 
payments on various dates, a balance remained of rupees 110-8, 
and plaintiff now brings tins action for it. By a petition filed on the 
2nd March 1849, plaintiff urged that Juggurnatli Dass was the 
heir of the Chatra mohunt family, and mouzah Parooladanga and 
other inouzahs liad been transferred to him, and lie requested he 
might be served Avith notice, Ike, 

Jugg<Tnath Dass defendant replies, disclaiming that he is the 
heir of Nundlal Dass, or that ho is in any way connected with him. 
Baharee Dass and Madlmb Dass, his chellahs, arc the heirs and 
ure in j)Ossession, &c. 

Baliarec Dass and Madlmb Dass, oozurdars, petition, claiming to 
be the heirs of Nundlal Dass, deceased mohunt. 

The moonsiff states that plaintiff has proved liis bond; and 
although plaintiff lias named .Tuggurnath Dass as the heir and 
brought witnesses to establish it, still there is no necessity to enquire 
into it as Juggurnath repudiates It, He decrees tliercfore the case 
against the property of Nifndlal and Bbagbut deceased, with costs 
in favor of piaiutitt’, states that Juggurnath is to pay his own costs, 
and this decree is not to affect the rights of any one. 

Juggurnath Dass appeals against that portion of the decree, 
which makes him liable for his own costs. 

Judgment. 

I cannot uphold this decree, and I see nothing in it but an open¬ 
ing for all sorts of claims and objections on its being carried into 
execution. There is no property pledged in the bond, and though 
the property of the deceased inohunts may be considered responsible 
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for the debt due to plaintiff, I am of opinion that plaintift* should 
have proved the warasut, and that the lower court should have 
disposed of the claim of the oozui'dars, regarding whom nothing 
is recorded in the decree. At present Juggurnath Dassissuedas the 
heir; he denies it, and the third part say they are so; and because 
Juggurnath denies, lie is to pay his own costs; but no reasons are 
given wli}’- he sliould do so. The case is clearly incomplete, and 
must be remanded to have tlie aforementioned points settled. Or¬ 
dered, therefore, that the case be remanded for trial da iiovo^ and 
appeal be decreed, and value of stampt paper be refunded in tlie 
usual w ay. 


1'iiE 9x11 July 1850. 

Appeal No. 109 of 1849. 

yippeal from the decision of Buboo Mohitnhd Paudeh^ Moonsijf of 

Burjoraky dated. 20 th April 1849. 

liuddinath Cliuiul, (Plaintiff,) 

versus 

Abdool Sheikh and Furroed Sheikh, (Defendants.) 

Suit to recover the sum of rupees 21, principal, and 21 ru[)ees, 
interest, also 7 maps, 4 sullees of rice, plus profits thereon at the 
rate of li sullees per map or 2 maps, 6 sullees, 10 seers, altug(?ther 
10 maps, 2 sullees, 2 seers at the rate of 5 sullees per ruj)ec, or 
rupees 16-8, altogether rupees 58-8, as per kurarnamah, dated 19th 
Phaigoon 1246. 

Plaintiff states that the two defendants, brotliers, borrowed the 
above sum iji cash for the wedding expenses of Ahdool Slieikli, and 
they made up their rice account, anti gave plaintiff jointly a kurrar- 
naiuah on the above date for both tlie casli and the rice, promising 
to repay plaintiff in the month of Pous 1247 Ik S. ;not paying, 
plaintifl* sues. 

Abdool Sheikh defendant replies by denying tbc borrowing or 
liaving executed the bond. lie says lie was a peon at Poorulea wJien 
the bond is alleged to have been WTitten. He and his brother, 
Furroed Sheikli, the other defendant, are at enmity, and b'urreetl 
has connived wdth plaintiff and brought this action to ruin him. 

Furreed Sheikh defendant replies, admitting the bond, but stating 
that ho paid rupees 5 in the month of Kartikh 1249 B. S. and 3 
maps of rice in Pous of the same year, but that plaintiff has never 
given liiin credit for these payments. 

Plaintiff produced the bond and a list of five witnesses, three of 
whom appeared, and, though plaintiff' was directed on the 6th and 15th 
of March 1849 to bring the remaining two, he never did so. One of 
tlic witnesses stated that the bond was executed in 1255 B. S., and 
tJiat the amount specified therein was to be repaid in 1257. Another 
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declared that Abdool Sheikh defendant was not present when the 
bond was executed by Furreed Sheikh, who, he added, was plaintiff’s 
debtor. The. third deposed that the bond Avas written 8 or 9 years 
ago. With refci'ence to the foregoing contradictions in tlie depositions 
of plaintiifs’ witnesses, the inoonsiff could not credit tlieir testimony, 
an<l being of opinion that Furreed Slieikh defendant had connived 
with plaintiff^ he would not accept his admission tliat he liad execut¬ 
ed a bond in plalutitf’s favor; and he dismissed plaintiff’s case, Avith 
costs. • 

Plaintiff' appeals, urging that two of his witnesses have sufficiently 
proved liis case and tliat the mistake about the year, the Avitnesfi 
saying it was for 1246 Ik S- Avas accidental, lie argues that, 

as the defendant Furreed Sheikh had admitted the bond, and he had 
establislied it agreeably to Section 15, Kegulatlon Ill. 1793, a 
decree should Inive been passed in his fav(jr, or that time sliould 
have been given to produce his otlier Avituesses. 

Judgment. 

Nearly teji years and a lialf havG elapsed since the bond Avas 
alleged to liave been executed, anil yet tlie ink is as fresh as if it 
Avas Avritten two years ago. Besides, on examining it Cai'elully, I liave 
no hesitation in jironouneing it to be a fabrication, us the ink and 
pen hav^e run at tlic ci’eases, Avhieh show clearly that an old sheet of 
stam]»t paper avuis procured and the bond debt Avritten thereupon ; 
for had It been otherwise, the writing would have disappeared A\dth 
tlie creases, and it Avould not liave been as regular as it is. Consider¬ 
ing such to be the case, and that the contradictions in the evi<lenoc 
of plaintiff ’s three Avitnesses arc fatal to his case, and that though he 
was twice called upon to produce his other witnesses he failed to do 
so, 1 cannot perceive any sufficient reason for disturbing the deci¬ 
sion of the lower court, aiidl lierohy confirm it, rejecting the appeal, 
with costs. 


The 9tii July 1850. 

Case No. 20 of 1849. 

t 

Appeal from the decision of Baboo Chundcr Seekm* Chowdhrj/y Principal 
Sadder Ameen of WesbBurdwan^ dated 27tk Auyust 18^9. 

Musst. Pearce Monce Bew^ah, (Plaintiff*,) Respondent, 

versus 

Sreemunt Dass, Debnath Gurain Ryot, and Raj all Gopal Singli, of 

Bishenpore, (Defendants.) 

Ram Mohun Bonnerjea, Oozurdar, 

Sreemunt Dass, Appellant. 

Pearce Munce Bewah, Respondent. 

Suit for possession of a mokuniree moiizah, called Beeriar 
Khumar, with wasilat, laid at rupees 1195. 
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Plaintiff* states that she had two daughters by her husband, viz., 
Lai Munec the elder and Ram Munce tlie younger. After her hus¬ 
band had been killed, the elder stayed at home, and when the 
cutcheries were at Bishenpore, she took the younger with her 
there. Eventually she became connected witli one Muttooranaih 
Mitter, and the said Mitter, on accompanying the court to lian- 
coorah, built her house and they remained at Bancoorah. After 
this her eldest dauglitcr with licr hnsbatid came to reside with 
plaintiff*, and the two lived for some time at Biiddrah and Riimi)ore, 
and latterly they came and lived separately at Bancoorah. d'he 
issue by this marriage w^as Sreemunt Dass and a daughter. The 
mother deserted the two cliildrcn, went on a pilgrimage, and on her 
return lived alone as a byragini. Plaintiff’s younger daughter was 
married by plaintiff*, and slie kept lier at home m itli her two boys, 
Muddoosoodun and Ta?’achand, tlie offspring by tliat marriage, and 
brought up the three. When plaintiff became old and the jungle 
melial zillali was abolisliecl, Muttoorauath Mitter (who was one of 
the foujdarce jnoluirrirs) obtained from the rajah of Bishenpore, 
Gopal Singh, in tlie name of her grandson, Sreemunt Dass, as it 
was inconvenient to receive it in lier own, a female’s name, a mo- 
kuraree pottah, on the 27th of Kartikh 1246 B. S., of mouzah 
Beeria Khuinar in lieu of an oltl junglc-abadec pottah. The ino- 
kururee juinma "was rupees 5. Plaintiff was in possession, expended 
a deal of money in bringing the melial into cultivation, and, giving 
it out to the ryut Debnath Gurain, at an annual jumma of rupees 
100, was in occupancy up to 1203 B. S. Sreemunt Dass behaved 
infamously, and, taking advantage of the jiottah being in his name, 
prevented the ryut Debnath Gurain defendant. Inlying plaintiff' her 
rent in 1254 B. S., and in 1255 B. S. the said Sreemunt dispos¬ 
sessed her. Plaintiff' now sues f*>r possession with wasilat. 

Rajah Gopal Singh, of Bishciijiore, defendant, rejilies to tlie effect 
that, though he is the malik, he is in no way concerncil in this 
action. Muttooranath ashed him for some land for the maintenance 
and support of plaintiff, and he gave out of his dewuttur luchal a })ottah 
for a mouzah galled Beeria Kliumar, at a jumma of rujiees 5: it was 
originally written on plain, but afterwards engrossed on a stampt 
paper. Plaintiff' expended a deal of money, brought the jungle into 
cultivation, ami at plaintiff’s request the kubooleut and pottah were 
drawn out in the name of Sreemunt Dass, her eldest grandson, but 
all profit and loss pertained to plaintiff'. 

Debnath Gurain ryut, defendant, replies that tlie mouzah in dis¬ 
pute belongs to Sreemunt, who received from him rupees 81, con¬ 
sideration money, and gave him a pottah for it on the 19th Chyte 
1252 B. S., at a jumma of rupees 100. lie, defendant, has never 
paid plaintltf any rent Sreemunt, in 1253 and 1255 B. S., distrain¬ 
ed his crops, and a case arose; and on the 11th Jyte 1255 B. S., he 
(the ryut) took Sreedhur Goshein and others into partnership with 
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himself, liad their names duly entered in Srcemunt’s scrishtah, and 
the said Goshein gave a kuboolcut and received a pottah for half 
the mouzah, at a jumma of rupees 50 per annum, the remaining 
half continuing in lus (Debnatlfs) possession. 

Sreeuiunt Doss, defendant, replies that plaintiff has not produced 
any proof or ekrar of the benanice transaction, and until this is 
established the suit cannot proceed. Muttooranath Mitter sent for 
him, defendant, from his own father’s house, and after taking care 
of him got him married, and by cntroiiting the Hishenpore rajah 
for the grant of a parcel of land for him and Ins offspring, an abad- 
kuree pottah, dated the 19th Phalgoon 1239 B. S., was given to him 
by tlie rajali at a juinina of rupees 5, of the inou/ali in, dispute, a 
notice liaving been issued to the ryuts and a firman given to 
Muttooranatli Mitter. Defendant then at great expense brought the 
lands into cultivation, and on the 27th Ksirtikli 1245 B. S. the 
rajah granted a pottah to him on stampt paper. Plaintiff’ has no 
concern with tliis paper, has never interfered with defendant in Ins 
possession previous or subsequent to Muttooranath’s deatli, and be 
(defendant) bolds the rajah’s sunnud and suiituk. Plaintiff’ has 
connived with the rajah and has prevailed upon him uphold tlie 
benamee title, but the rajah does not deny that the pottali is in his 
(the defendant’s) name; and if it was benamee why should not the 
plaintiff have liad the pottali drawn up In the name of all Jier grand¬ 
children? Plaintiff’has never appeared or made known her rights 
in any distraint or Act IV. 1840 case, while he (defendant) 
by a mooktearnamah filed the pottali in an Act IV. case, and his 
(defendant’s) inuuktear got it back and gave it to plaintiff*, who also 
took away from his box liis receipts. Plaintiff* has been put up to 
bring tliis action by the otlier two grandchildren; but the mouzah 
is in defendant's possession in lus own name, and plaintiff* has no 
concern witli it. 

In her rejoinder, plaintiff’ adds that the rajah has proved her case 
for her: that defendant’s plea of getting the pottah in 1239 B. S. is 
a mistake, because SreciTuuit was then a minor and under lier 
(plaintitr’s) care and support: Muttooranath never brought away 
Sreemunt from his father’s house, and there is no connection between 
Sreeinunt’s father and Muttooranath. This case lias no concern with 
Section 9, Regulation VIII. 1819, as regards the “ benamee” 
transaction, and on her death all lier grandchildren will come in for 
their respective shares. She holds the pottah, &c., and urges there was 
no necessity for her to take any ikrarnamah. It is notorious that 
Sreemunt was a minor in 1239 B. S., that plaintiff’ obtained from 
the Bislienpore rajah the abadkaree and mokururec pottahs in her 
grandson’s name, but on her own behalf; and that whenever, in any 
case, documents and title deeds were called for by any court, they 
were filed by and returned to her (plaintiff) by the mooktears. She 
liolds the dakhilas for the rent paid, and whenever the other grand- 
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children were concerned in any suit, she alw'ays received hack lier 
docuincjits through tjie established mooktears of Muttooranath Mitter, 
who w^ere employed by lier. Again, if Srceiniint was the sole party 
in possession of the mouzah in dispute, how came it that slie (plaintiff) 
joined with him, in an Act IV. 1840 case, one ITureepershad, who 
is one of her mooktears. Sreemunt has bought over the rjuit, 
Debnath Gurain, and taken from him a kubooleut Defendant 
Sreemunt cannot possibly hold the real abadkareo pottali, as it was 
returned wlicn the moktint'ee pottah was granted, though it is pro¬ 
bable he may have fabricated one for tlie occasion, 

Ram IVIohun Bonerjea, objector, urges that tlie monzali at issue 
appertains^ to liis putnec talooq lot Ghaut Jyobidleah, in the jungle 
mohals: lie has sued for possession, and Ins suit is pending. 

Tlio suit proceeded ex parte^ and, after the issue of ishteliars, &c., 
it was heard on tlie 2o(li November 1848, and an eight days’ notice 
was ordered to be stuck u]), but there w'as no proceeding Jield under 
Section 10, Regulation XXVL 1814, althougli, on the 3rd Janu- 
ary 1849, various interrogatorit'S were put to the vakeels, and docu¬ 
ments in detail w^cre called for by the lower court. Kventually 
tlic court gave a decree in favor of plaintiff, and defendant ai>peals 
therefrom. 

.lUDGMEXT. 

With reference to tlie recent Circular Order, No. 5, of the 8th 
of May last, the omission of the lower court to draw'up a proceeding 
under Section 10, Regulation XXVL 1814, vitiates its decree, ami 
I cannot in con3(H|uence enter into tlie merits of the case. Ordered, 
therefore, tliat tlie suit be remanded foi* triid de mtvoy the ap])cal 
be decreed, and value of stampt paper be refunded in the usual way. 
Respondent, appearing witliont smnmons, must pa}' her own costs. 


The 13th Jui.y 1850. 

Suit No. 22 of 1849. 

Appeal from fke decision of Baljoo C/iunder Seekur Chowdhrp, Principal 
ISudder Ameeu of IVest Burdwan^ dated October I8'49. 

Tlie Maharajah of Burdwan, Plaintiff^ 

versus 

Ram Culpoo Bhnttacharj, andNudiar Chand Singh, son of Khettur 

Moliun Singh, deceased. Defendants. 

Suit for balance of rent due for the year 1243 B. S., princi¬ 
pal rupees 442-15-9, plus interest 442-15-9, total rupees 885-15-6. 

Plaintiff states that lot Dukhinbar was purchased by Ram Culpoo 
and Khettur Mohun Singh, deceased, defendants, at his zemindaree 
putnec sales on the 27th Bhadoon 1243 B, S. at rupees 530. TIic 
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jiiniina of the putiKie lot was rupees 2207, and tliough defendants 
never entered their kubooleut and security still they were in 
possession, and the revenue of the first six months of 1243 B. S. was 
recovered by plaintiff under Regulation VIIL 1819, and at the end 
of the year a balance of rupees 1444-13-3, including interest, &c-, 
having accrued, the putnee was sold by the collector on the 11 th Jyt© 
1244 B. S., and bought by plaintift'for rupees 1015. The usual 
foes having been deducted, defendants w^ere credited with ru¬ 
pees 1004-13-6, and the remaining principal rupees 442-15-9, plus 
interest to the same extent, not liaving been paid by defendants, 
plaintiff sues them for it. 

Ram Culpoo Bhuttacharj, defendant, filed a vakalutj^amah on 
the 31st of August 1849, but never replied. 

Nudiar Chand Singh, although the usual notices were issued, 
never appeared. # 

On the 17th of August the case was heard and several documents 
in detail were called for by the principal sudder amcen from 
plaintiff, and the proceeding of this date was apparently intended to 
have been held under Section 10, Regulation XXVI. 1814. 
Eventually the court, relying on the documents filed, by plaintiff’, 
decreed the suit ex parte against Ram Culpoo defendant personally 
and the property of Khettur Mohun Singli deceased defendant. 

Ram Culpoo appeals, and, among other reasons for its admission, 
urges tliat no notice was served upon him under Section 5, Regu¬ 
lation IV. 1793. Hence it became necessary to examine the record 
to ascertain wliether this statement was correct, and on doing so I 
find that not only was no proceeding held in the first instance under 
Section 10, Regulation XXVI. 1814; but no notices were ever 
issued cither under tlie 12th Section of the same enactment or 
under Section 5, Regulation TV. 1793. Hence the proceedings of 
the lower court arc altogether illegal, and I hereby decree the 
appeal, and remand the case for trial dc novo. 

Value of stampt paper to be refunded in the usual way. And as 
there is a sudder amcen recently appointed in this zillali, tljis suit 
will bo transferred to him. 


The 15tu July 1850. 

Suit No. 21 of 1849. 

Appeal from the decision of Baboo Chnnder Seekur Ckowdhrt/, Principal 
Sadder Ameen of West Bnrdwa/ij dated \%th August 1849, 

Kliitaiib Mundle, Plaintiff^ 
versus 

Goolabdec Mundle and six others. Defendants. 

Jeetoo Mundle, Oozurdar. 

To recover the balance due on .a bond, laid at rupees 358. 
Plaintiff states that his accounts with defendants having been all 
squared, a balance of rupees 300 was found to be due to him, and 

14 
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for it defendants gave him a joint bond on the 16th Bhadoon 1252 
B. S,, promising to repay the amount in the month of Maugh 1252 
B. S. W'ully Mundle, one of the defendants, paid him rupees 50, and 
wrote off the amount on the back of the bond. The balance has been 
frequently demanded but without avail. Plaintiff consequently sues 
for it. Defendants pledged 40 beegahs of lakhii'aj and 109 beegahs 
14 cottahs of revenue land, altogether beegahs 149-14, together 
with 55 head of cattle and 25 plough bullocks as security, in the 
bond. « 


Foujdar Mnllick, Klioshaul Sheikh, Rulicem Mundlc, and Nuffer 
Mundle, defendants, reply jointly to the effect that they never hud 
any dealings with plaintiff; that two of the otlicr defendants, Golab- 
dee and Wully Mundle, are perfectly distinct from them, and they 
never joined in any bond in favor of plaintiff. Tliese defendants say 
they are not in possession of the property stated to be pledged, and 
plaintiff'has instituted this action through enmity, having prepared a 
forged bond for the purpose, and supporting it Avitli an alleged pay¬ 
ment of ru 2 )ecs 50. 

Golubdee Mundle and AVully Mundle defendants reply that they 
are father apd son, and never gave a joint bond to plaintiff; they 
urge that they are perfectly distinct from the four defendants 
mentioned above : plaintiff has entered in his bond their’s and other 
people’s property, wuqf, khureedah, &c.; but he has not stated so 
in his plaint This is a false action, as whatever rice and other trans¬ 
actions passed between tliem and plaintiff ’s son from 1249 to 1252 
B. S., they >vere all settled and their bonds were duly returned. These 
defendants then nrge that plaintifl’, if any thing, is in their debt, as 
they have paid him more than enough interest Plaintiff' has not 
shown his khatta, and the alleged 50 rupees payment is false. 

Abdool Mundle defendant, in his reply, follows his father and 
brofclier, Golab and WulJy. 

In his rejoinder, plaintilf shows that the whole of tlic defendants 
are one family, Golabdec being tlieir manager, father, father-in-law, 
and uncle, they therefore jointly gave the bond and arc in ])ossession 
of* the property, which they term khureedah, as it is their benamcc; 
defendants specified and entex’cd in their bond tlieir own property, 
and received back their old bonds when ihe present one was executed. 
Up to 1254 B. S. defendants even had a karbar with plaintiff’, and 
he has brought a separate action against them for his bond of 1253 
B. S., in the inoonsiff’s court at Burjorali. Plaintiff does not kee}) 
a khatta account, and he can prove that rupees 50 was paid on the 
bond at issue. 

The reply to the rejoinder is the same as defendants’ reply to tlic 
plaint. 

Jectoo Mundle, oozurdar, states he purchased a portion of the 
property said to have been pledged to plaintiff by defendants, by 
decree No, 5687, and he is in possession, &c. 
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The principal guilder amoeii, by his ^proceedings of the 15tli and 
30th May 1849, held under Sections 10 and 12, Regulation XXVL 
1814, called upon the parties concerned, to produce their respective 
documents and proofs. They did so, plaintiff filing his bond with a 
list of witnesses, and defendants tliree returned bonds and witnesses 
in support of their pleas. But defendants’ vakeels were unable to 
tender their bonds, which they had stated had been returned by 
plaintiff between 1249 and 1251 B. S. 

In the opinion of the lower court, plaiytiff has sufficiently proved 
liis case, and the pleas of defendants are groundless. Plaintlft'cstab- 
lislies by his witnesses and the writer of the bond that rupees 300 were 
due by defendants to him, on account of two bonds up to 1251 B. S.; 
that all the accounts connected with them as well as the*two bonds 


were returned to defendants, anti tlio bond on which this action has 
been brought was executed in their stead ; further, Wully Mimdlc, 
oiie of the defendants, wrote ofii himself, the* receipt on the back of 
this bond for rupees 50. Defendants have produced two returned or 
cancelled bonds of theirs, in Sadiik Mundle, plaintiff’s son’s favor ; 
but they have no concern with his action, nor can the one of 1249 
B. S. affect it. Witli respect to the plea that enmity has existed 
between plaintiff and Wully Mundle for two years, as'described by 
witnesses, it is altogether stultified from the admission in defendants’ 
z'eply that there was a karbar from 1249 to 1251 B. S., when all 
the bonds were paid up and returned to defendants, and defendants 
have not tendered any returned bonds or account. Again, the plea of 
defendants, that plaintiff* has entered in his bond peeroottur and wuqf 
property, cannot invalidate the bond, as defendants entered therein 


their own property as tliey desired; and plaintitf had nothing to do 
with it And the plea of Foujdar Mullik and three others, tliat they 
live and are perfectly distinct from Golabdee and the otlier defen¬ 
dants, has been set aside by the evidence of plaintiff’s witnesses, and 
it lias been clearly proved that the defendants are all of one family 
and united. Witli respect to the objector’s claim, the principal sudder 
umeen says it can be attended to when execution may be taken out 
and the property claimed be attaclied; at present no orders are 
requisite thereupon. And for the reasons given ubovc^ he decrees in 
plaintiff ’s favor principal and interest, with costs against the defen¬ 
dants, and the oozurdars will pay their own costs. 

Defendants appeal, urging that plaintiff* has not specified, with 
dates, when and how the sum of 300 rupees entered in the bond fell 
due, nor, in fact, the accounts connected with it, and even in his 
rejoinder lie never replied to this point- They start objections to 
plaintiff’s witnesses, who, appellants affirm, are his debtors, and are 
constantly giving evidence for him; that the witnesses brought 
forward in support of the alleged payment of rupees 50 never 
attested It; that defendants are at enmity with these witnesses, and 
their cvidcuco should never have been accepted. Appellants advance 
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nothing in refutation of the arguments given by tiie lower court in 
favor of plaintiffs bond being genuine: they urge that it has not 
been registered, that various kinds of property belonging to others 
than the defendants are entered in it; and they request that another 
case, which plaintiff* has brought against tliein in the Burjorah inoon- 
siff ’s court, may be heard simultaneously with this. 

Plaintift'(respondent) appeared without summons, and the appeal 
No. 130 was, agreeably to appellants’request, brought up and heard. 

• Judgment. 

The bond at issue has been satisfactorily proved to have boon 
executed in the presence of two credible witnesses, as prescribed 
in Sectioft- 15, Kegulation III. 1793. There is nothing in this 
action or in appeal No. 130, to lead me to question the testimony 
of plaintift‘’s witnesses: on the conti'ary, there is every reason to 
believe that not only- was this bond executed in plaintiff’s favor 
by defendants on the IGtli of Bhadoon 1252 B. S., but that a fur¬ 
ther one was given to him for another debt on the 7th ofSawun 
1253 B. S., and that the two suits were instituted in the two courts 
within a few days of each other. Hence the several pleas of defen¬ 
dants that the defendants are not connected witli each other, and 
that disputes exist, are futile. And as I consider the bond to be a 
genuine instrument, I hereby confirm the decree of the lower court, 
rejecting the appeal. Plaintiff (respondent) will pay his own costs 
ill appeal. 


The 18th July 1850. 

Appeal No. 73 of 1842. 

Appeal from the decision of Moulvce Noorul Hossein, Moomiff' of Kiahen- 

pore, dated 13M May 1849. 

Khetturmoliun Tliakoor, Plaintiff, 

oersm 

Nebal Surmah and Musst Binodeinonec, Defendants. 

Suit for the recovery of 116 maps of rice due on a bond, 
dated the 22nd of Assin 1251 B. S., laid at x’upees 297-7. 

This suit is referred to at page 33, §uit No. 86, Zillah Deci¬ 
sions for the month of August 1846. The moonsitt* of Radha- 
nuggur, by whom it was first tried, gave a decree in plaintiff ’s 
favor, and on appeal the case was remanded by Mr. Deedes, 
the late judge of this zillah, as he considered it to be incom¬ 
plete. 

The moonsiff of Radhanuggur again tried the case, and, for 
reasons assigned in his decree of the 30th of January 1847, decreed 
in plaintiffs favor for the 116 maps of rice, but disallowed his 
claim to recover its value from the property said to liave been 
pledged by the bond. 
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From this onler both parties appealed—the plaintitl' on the plea 
that tlie land was pledged to liiin, and the defendants on that of tluj 
present claim being false, and of their never having given any 
bond at all, or of being in any way responsible for the amount 
awarded against them. 

This appeal is referred to at pages 46 to 48 of the English 
Decisions of Zillah West Burdwan, thr the month of August 1834, 
suits Nos. 86 and 90, and Mr. Garstin, considering that the 
enquiry of the lower court was still .incomplete, remanded the 
case with instructions for the rnoonsiff to enter more fully into 
the accounts between the parties, and take such further evidence 
on either as might be adduced in support of their respective 
statements, after which the case was to be decided on its*merits. 

The rnoonsiff of Bishenj)ore, to whom this suit was eventually 
transferred, dismissed plaintitTs case for reasons given in his 
decree, dated the 13th of March 1849. 

Plaintiff having demised, his heirs appeal. 

Defendants appear without summons. 

Bungshec Dhur Surma and Nehalmonec Chukurbuttee arc ooziir- 
dars, laying claim to the property said to be pledged to plaintiff’, 
in virtue of their purchase, and filed documents in support of their 
claim. 

The moonsiflF admits the copy of the bond, as It is duly authen¬ 
ticated, and docs not consider it to be necessary to examine it 
with the original, wliich is filed in another suit. He observes that, 
although plaintiff has proved his bond by witnesses, he lias not 
proved by witnesses that there was a previous dad sidut,” conse¬ 
quently until this is done the suit cannot proceed agreeably to 
Section 15, Regulation III. 1793. Again, although several bj^cpai'ces, 
witnesses on behalf of plaintiff, have proved his account and the 
fact of their having been a " dad sidut” account, still tlic rnoonsiff' 
cannot believe them, because it is not likely that, excepting in the 
presence of residents of Radhanuggur, defendants would have 
received their rice, or that people from Bisheiij)ore would have 
been daily present to vouch for the deliveries; besides, these byepa- 
rees are poor low caste people, and for a trifle can be hired as 
witnesses. The writer of the bond, Bishumher Biswas, has stated 
that he wrote agreeably to instructions given to him by plaintiff’s 
brother: at that time the two defendants were not present, and 
Sonatun, one of the alleged attesting witnesses to the bond, is 
i<Tnorant of it: hence, as these two respectable men do not 
prove plaintift‘’s bond, the rnoonsiff cannot credit the testimony of 
low caste people. 

Tlie rnoonsiff then observes that he went to the spot, and plain¬ 
tiff wilfully kept all respectable people out of the way, and the 
peon, who had the serving of the notices, reported, in collusion 
with plaintiff, that the parties wlio were summoned were not 
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forthcoming, aItJiough they were to bo seen daily: after this he 
sent for the omlali of his court and vakeels, and took tlu^ 
evidence of two vakeels, Gunganarain Chatterjea and Radlia 
Madhub Biswas, who stated tliat they were aware of tlieir having 
been “ lanc-dane” between plaintiff’ and defendants, and they had 
heard that this bond was a forgery; ami as, jvist as their deposi¬ 
tions were being taken, the plaintiff' stated he did not require their 
evidence, hence he could not trust the bond upon such indifferent 
evidence. 

The inoonsiff then refers to the orders agreeably to which tliis 
suit Tv^as remanded, and though he admits there was a lane-dano” 
account between plaintiffs and defendants, and plaintiff'has bronglit 
forward sAvcral bycparces to prove it, still he does not consider 
tliut tlic bond is genuine; on the contrary, lie tliinks that it has been 
prepared in order to oust Musst. Binodemonoe, one of tlie defen¬ 
dants, from the tank, tkc. She is a widow without any family, 
tlie land at issue adjoins plaintiff's property, and there is no reason 
why she should have joined with the other defendants, and 
liave given plaintiff a heavy bond, pledging her property. The 
lower court conscquentlj' argues that plaintiff having laid liis 
action on the bond, and that instrument not having hccii esta¬ 
blished as genuine, his case is not proved, and he dismisses it, 
Avith costs. 

Plaintiff, and on his death his widow', Musst. Roybuttce, appeal, 
urging that he has brought four and five Avitnesses to prove 
his bond: that the various dates on Avhich I’ice Avas delivered 
to defendants, and the quantity at each time, liave bt^eii duly 
stated in the account plaintiff has filed: the total is 116 maps, 
or 464 niaunds, and he has brought, as Avitnessos, the parties 
who took aAvay the rice. Furtlier a Avitness called hy tlie moonsiff 
in his court, by name Nchal Thakoor, has proved las case to be 
a good one. lie points out that in the suit of Juggcssiirce Daby, 
Avlien execution was taken out against tlicse defendants, the pro¬ 
perty mortgaged to plaintiff by this bond as also other land Avas 
attached; but on plaintiff laying claim to it in virtue of his 
mortgage, the principal sudder anieen, before Avhom the case Avas 
jicndiiig, upheld his title and directed only the sale of tlio defen¬ 
dants’ rights and interests. The appellant is at a loss to know 
why the inoonsiff Avill not accept the testimony of his Aviincsses, as 
they are very respectable people, being residents of Radhanuggur 
and other neighbouring Adllages and by caste braliiniiis, kaists, 
sutgopes, tollecs, &c. He adds ho has not only proved the deli¬ 
very of rice to defendants, but the fact of defendants’ having given 
it out to be husked also, that his witnesses arc not of one day, but 
pi'ove the delivery on various dates as it Avas made. Plaintiff* peti¬ 
tioned, requesting ho might be allowed to further proA'c his lane- 
dune,” and that his other Avitnossos miglit be siuTunoncd, if the 
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court had any doubt in the matter ; and he refers to a precedent 
about witnesses, dated tJie 26th of June 1847 at page 405, Bengalee 
Government Gazette. 

Referring to the doubt thrown over the deposition of Bishuniber 
Biswas, the writer of his (plaintiff’s) bond, the plaintiff shows very 
clearly that he has leagued with defendants ; that he has a 
decree against his father; that his evidence could not be trusted. 
He is a man constantly about the court, residing at Radhanuggur, 
and it is not likely he would have •written the bond, unless 
the parties to it liad been present; and this becomes the more 
suspicious as Bishumber lays claim to a parcel of land as his 
dewuttur, although the Kullyedangah parcel is called the^birinottur 
of defendants, and he must have allowed a Avrong description, oppos¬ 
ed to his own interests, to have been inserted in the bond. Again, the 
said Bishumber stated that Sonatun was a sharer in a portion of the 
pledged property, whereas Sonatun has admitted that he was not 
interested in the case. Hence his evidence should be received 
charily. The fact is Bishumber would Jiave denied writing the 
bond at all, had he not on a former occasion stated that he was a 
Avitness to it, and he has done every thing he can to vijiatc it. 

With respect to Sonatun the witness, avIio pleads ignorance of the 
bond, ho is Nehal Surma defendant’s uncle: he has adopted Nelial’s 
son, &c., as stated in his deposition ; hence Sonatun is a dependent. 
Tlie moonsiff* of Radhanuggur rejected it formerly; and the inoonsiflf 
is in error, in saying he can Avrite, as lie cannot. 

Thirdly.—Appellant urges that he did name respectable Avitnesscs 
when the moonsift* Avent to institute local enquiries: these Avero 
present, but their evidence Avas not taken. The inoonsiflf selected 
Avitnesses out of the lists furnished on eitlier side, and subpoenas 
Avere issued : only tAvo appeared, one Moorly Dliiir, plaintiff’s enemy, 
and Nehal Surma. The latter Avas a respectable man, and cstablishetl 
plaiiitifl's case. PIuintiIf petitioned about the Avitnesses ; and ifJic 
had Avilfully kept them out of the Avay, surely defendants Avlio Jiad 
named the same could have had them summoned. No jiroof is 
given Avhy he, plaintiff, (appellant,) should keep the AAiitnesses out of 
tlic Avay, or that he did so. He knoAvs not who the kurpurdaz alluded 
to by the moonsiff is, and ft is strange that tlie moonsiflf has ncA^cr 
once alluded in his decree to Nchal’s deposition, nor is any mention 
made alioutlVIoorly Dhur, Avliose deposition was not taken although he 
gave in a mochulkaUto do so. Plaintiff avers that hearsay evidence, 
as alluded to by the moonsiff, is good for nothing ; and that the evi¬ 
dence of the parties he heard any thing from, should have been 
taken. lie adds that his brother brought an action against the 
Radhanuggur moonsiflf, and on that account the .case was transferred 
to Bislienpore; and when the Bishenpore moonsiff' went to enquire 
into the matter, plaintiff objected to the evidence of the vakeels 
and omlah being taken, as they Avould bo sure to be tampered 
Avith; and it is singular that although Gunga Narain and Radha- 
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madub Biswas have done what they can to injure his cause, yet they 
say they heard people talking' about 110 maps of rice Jiaving been 
given to defendants by plaintiffs. Therefore, as the “ lane-dane” 
has been proved, the circumstance of defendants having received 
from plaintiff 116 maps of x'ice was commonly talked about, and the 
quantity was large, a bond for it would surely have been executed. 

Fourthly.—Appellant states that the enquiries which have been 
made under the last decree when this case was remanded, have fully 
proved his case, and notlimg further was enquired. 

Fifthly*—Referring to the moonsift’s reiiuark that Musst- 
Binodcnionee defendant is not likely to have joined the other defen¬ 
dants in taking so much rice, appellant observes that they are of 
one family, living and eating togetlicr; that the two defendants jointly 
borrowed rupees 247 on one occasion, and sold beegahs 12-18 cottahs 
of land by a bond which was registered; and when Juggessuree sued 
Nehal Surma defendajit and attached that property, plaintiff laid claim 
to it, and, protlucing the bond, his claim was upheld by case No. 59. 

Sixtlily.—Defendant lives in Radhanuggur and on this action 
being brought against them by plaintiff (appellant) tlie usual ishtehars, 
&c. wore issijied, and the case proceeded ex parte^ whereupon Nehal 
defendant filed a false reply, and in the first case Musst. Binode- 
inonce never appeared at all. Her vakeel Gunganarain (the 
witness alluded to above) stated that he knew not his client; but 
that one Kheto Surmali had prepared the reply and he had filed it. 
The said Khetoo is the son of Bungseedhur Oo/urdar, brother of 
Moorly Dhur, and all of them opposed to plaintiff. Tliey have 
united in a conspiracy to set aside, if possible, tlie mortgaged pro- 
])erty, and have failed once in Juggessurcc’s execution decree 
No. 16, &c. &c. 

Lastly, appellant begged tliat the original bond, which was filed 
in case No. 16, might be culled for ami examined, and the signature 
thereon be compared with otlier writing of defendant. Tin's was not 
done, and his case was most wrongfully dismissed. 

Being of opinion that pluintiffi in his appeal, had made out a strong 
case,* and had pretty clearly refuted every argument, which had 
been advanced by the lower court for dismissing his cause, I admitted 
the appeal on the 27th of June, and defendants have never appeared 
and replied. 

In their reply defendants (respondents) repeat in other words every 
thing which has been already noticed in the pleadings, or is to he 
found in the decree: they object to plaintiff’s witnesses, the accounts 
he has rendered of the way in which they are supposed to have 
received so much as 116 maps of rice from him, the impossibility 
of their ever requiring so large a quantity, &c. &c. 

Judgment. 

This case hinges simply on the validity or otherwise of a bond 
for 116 maps of rice, said to have been given by defendants jointly 
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to plaintiff on the 22n(l of Assin 1251 B. S., and agreeably to which 
various property as specified therein was pledged to plaintiff The 
bond was written by one Bishumber Biswas, wlio does not deny it 
There were seven attesting witnesses to it, of whom five have given 
their depositions in favor of its genuineness. And I do not conceive 
plaintiff was refj[uired to prove, by Section 15, Regulation III. 1793, 
the fact of there having been rice and other dealings between himself 
and defendants antecedent to the execution of tlie bond: it is 
optional with him, by that enactment, to prove, subject to the satis¬ 
faction of the court, its due execution, or tlie payment of the sums 
demanded on the bond or of some other valuable consideration for 
it having been received. Again, in rice transactions of llie nature 
refijrred to in this case, extending as the deliveries did over four 
montlis, the quantity sued for being 116 maps, or 464 maunds, 
byeparoes belonging to other villages, who wtsre the carriers, were 
the most likely of all people to be acquainted wnth the matter. 
The lower court should not therefore have rejected the evidence 
of tliesc men, who were produced as witnesses with otlier people 
by plaintiff, and it w^as an error in saying that these byeparoes wore 
of low caste, and not to be trusted, as it has been established that 
tliey were of various castes, brahmins, tellecs, and other respectable 
men. Further, in setting aside the evidence of any witness, the incon¬ 
sistencies or contradictions wliicli were apparent therein should 
have been clearly and specifically detailed. That tliere was a 

lane-dane” account between plaintiff and defendants, is not only 
acknowledged by the moonsiff, but is satisfactorily established by 
tlie witnesses called on both sides, as well as by the vakeels sum¬ 
moned by the court It is not unnatural, therefore, to suppose that 
the transactions between the parties should have been concluded, 
and closed by the execution of a bond in plaintiff’s favor by the 
defendants (respondents.) 

The remark tliat plaintiff connived and colluded with the peon, 
who was entrusted with the service of subpoenas, and kept respect¬ 
able w'itnesscs out of the way, is perfectly gratuitous, unsupported 
by a tittle of evidence, and to a certain extent contrary fo the record, 
as the moonsiff has altogether omitted to mention, that one witness, 
who did appear, gave his testimony in plaintiff’s favor. And with 
respect to Bishumber Bisw^as, the writer of the bond, and who has 
turned against plaintiff my firm belief is, that he was suborned by 
defendants to do so, and it is clear too that it was to his interest to 
do all he could to invalidate it. 

With regard to the witness Sonatun, who has adopted Nehal 
Surma, defendant’s son, a reference to his deposition will show that 
he has on one occasion said one thing and on another stated dif¬ 
ferently : hence, as he is a party interested in the property mort¬ 
gaged to plaintiff, it is not very likely he would say anything in hia 
favor, particularly as he endeavoured to conceal the interest he 
lield. 


15 
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Considering then that a “ lane-dane” account between plaintiff 
and defendant has been proved; that not only the delivery of the 
rice to defendant on various dates, but also the manner in which 
some portion of it was subsequently disposed of by them have been 
established; that on a former occasion a bond for rupees 247 
was executed between the parties now at issue; that the writer, 
Bishumber Biswas, of the bond in dispute, admits having writ¬ 
ten it; and that, to enable him to do so, certain accounts, &c. were 
produced, referring to the appeal No. 18 of 1848, recorded at page 
1 of the English Decisions of this zillah for January 1850, wherein 
Bungsheedhur, the oozurdar in this suit, was implicated in 
altering documents and bringing forward false statements to suit 
his own ends against this plaintiff* and his brother Gyaram; and 
lastly, as the reply in this suit on behalf of Musst Binodeinonce 
defendant was prepared by one Khetoo, the son of the said Bung- 
sheedliur, I am of opinion that the claim of the oozurdar is ground¬ 
less, and that defendants have entered into a conspiracy to defraud 
plaintiff of his just rights. But plaintiff'(appellant) having very clear¬ 
ly proved the genuineness of the bond, I cannot uphold the decision 
of the low'er court, and hereby reverse it, decreeing the appeal in 
plaintiff ’s favor, with interest, costs, &c., which will be made good 
by defendants (respondents.) 

The oozurdars will pay their owm costs. 


The 22nd July 1850. 

Suit No. Ill of 1849. 

Appeal from the decision of Baboo Bissesshur Cliukurhutiee^ Moonsiff 

of Bavcoorah, dated 2^th May 1849- 

Gungapersliaud Patuk, (Plaintiff,) Appellant, 

versus 

Nudiar Chand Mul and Khettoo Mul, (Defendants,) Respondents. 

Suit for the recovery of principal, rupees 16, interest 2-15, 
total rupees 18-15, due on a bond dated 29th Assin 1254 B. S. 

Plaintiff* states that Gudie Mul and his two sons, the defendants, 
jointly borrowed from him rupees 16, on the above date, promising 
to pay him in the month of Phalgoon following; but not having 
done so, he sues Gudie Mul deceased’s sons, wlio are in possession of 
Gudie’s property. 

Subsequently plaintiff applied for the attachment of defendants’ 
property under Regulation IL 1806, and, on the 24th of April 
1849, defendants were called upon for security, which failing to 
tender their property was attached. Defendants never appeared, and 
plaintiff duly proved the service of notices and ishtehars upon 
them. 
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On the 17tli May 1849, the usual proceeding was ordered to 
be written for the suit to proceed ex parte, and simultaneously 
plaintiff filed liis bond and list of witnesses. 

On the 19th May, defendants appeared and were permitted 
to file their reply, which Nudearcliund Mundle defendant did on 
the same day: they denied havigg borrowed any money or execut¬ 
ed any bond in plaintlfTs favor; that the bond was fabricated, and 
was prepared through enmity, in consequence of Khettoo, one of the 
defendants, having withdrawn from being security for one Gopal 
Mul, a dependant of plaintiff, and a budmash. Niidear defen¬ 
dant further states that he was a minor when the bond is stated to 
have been drawn up. , 

For reasons assigned in his decree of the 29th of May 1849, 
the moonsiff did not consider tliat plaintiff, in consequence of the 
numerous contradictions, which were apparent in the evidence of 
his witnesses, &c., had proved his case, and, after pointing them 
out, he dismissed it, with costs- 

Plaintiff appeals that the discrepancies are immaterial. He urges 
that he has sufficiently proved his bond, though tliere may have 
been some contradictions about the interest which was to be paid 
bv it; tJiat Khettoo Mul defendant was the writer of it as well as 
of the signatures affixed thereto; and that defendants’ reply should 
not have been received by the court after the ex parte roobakaree 
had been written, &c. 

Judgment. 

On examining the record I find that the lower court, although it 
intended by its proceeding of the 17th of May 1849, that the case 
should proceed cx parte, acted irregularily in not drawing up a 
separate roobakaree to that effect: t!)o order to this effect, and the 
filing of plaintiff’s proofs being both recorded in the same proceeding. 
However, as plaintiff did file his proof, viz., his bond, and did 
tender his list of witnesses on the 17th of May, the court had no 
authority to accept defendants’ reply on the 19th idem; and as such 
a proceeding is opposed to Section 24, Regulation XXIII. 1814,* 
I remand the case that it may be tried de nooo, with reference to the 
Circular of the 8th of May 1850, No. 5, when the defendants’ plea 
of minority will require to be attended to. The appeal is decreed, 
and value of stampt paper will be refunded in the usual way. 
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The 23rd July 1850. 

Suit No. 116 of 1849. 

Appeal from ike decision of Moulvee Moazum Hossein^ Moonsiff of 

Madhuhgunge, dated \ 7th May 1849. 

Musst. Ram Debiali, (Plaintiff,) Appellant, 

verms 

Kumlakantli Chukurbuttce and Mudoosoodun Chukurbuttee, 

(Defendants,) Respondents. 

Suit for the recovery of a bond debt of rupees 25 principal, and 
rupees 25 interest, total Sicca rupees 50, or Co.’s rupees 53-6-6J, 
per bond, dated 10th Maugli 1244. 

Plaintiff* states tliat defendants borrowed rupees 25 from her 
at the usual rate of interest, promising to repay her in the month 
of Kartikh 1245 B. S; Scetaram Chowdliry was their rnalzumin, 
and it "was agreed that, if the money was not I’opaid in Kartikh, then 
rice was to be given in its stead in Pous; plaintiff', having never been 
paid, sues defendants, releasing the surety to save the extra stamp 
fees. 

Mudoosoodun defendant replied, denying the borrowing and titc 
bond, urging that it was all false and the case had been got up 
through enmity. 

After various proofs had been filed on both sides and a local 
enquiry by an amcen had been instituted in the mofussil, the lower 
court ruled that plaintllF had not established her case for various 
reasons. 

1st The stampt paper on which the bond was written was pui'- 
chased seven months before it was executed, 

2ndly. The bond was evidently written recently on an old paper 
as the ink had run in several places. 

3rdly. In the plaint the rice was to be paid in Pous, whereas in 
the bond it was written in Auglnin Pous. 

4tlily. Sceboo and Moocheeram, attesting witnesses to the bond, 
appeared before the ameen in the mofussil and declared they knew 
nothing of it, the latter stating that the writer of the bond and otlicr 
witnesses were all plaintiff’s dependants, and had told him in the 
month of Sawun previous that he, Moocheeram, was to be a wit¬ 
ness, when he declined becoming so. Plaintiff merely applied before 
the ameen not to have the evidence of these two witnesses, but she 
never did so in his court before any order for the deputation of an 
ameen was issued. 

5thly. Plaintiff petitioned the ameen that defendants before 
respectable people had aj^reed to compromise the matter, but she 
never attempted to prove it, had such been the case. 

6thly. This suit has originated in enmity between plaintiff’s 
nephew and defendants, as is apparent from the evidence of plaintiff’s 
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witness Mutlioorcloss, and she has been instigated by him to get up 
this case against them to bring them into trouble. And 

7thly. It appears that several of plaintitt’s witnesses are her 
nephews, relations, and friends; but as the bond has not been proved 
to be genuine, it is unnecessary to enter into minor points or to con¬ 
trovert them, consequently the moonsiff dismisses plaintiff’s case, 
with costs. 

Plaintiff appeals by insisting that her case has been sufficiently 
proved by the evidence of witnesses tak<ji in the moonsiff’s court, as 
well as before the ameen in the mofussil, but nothing further was 
necessary under Section 15, Regulation III. 1793. She objects to 
only a copy of the bond having been forw^arded to the ameen instead 
of the original, that its contents were only explained to Soodharam, 
and still the vvriting has corresponded. She has proved having 
demanded her money, and that defendants had agreed to compromise 
the debt. That the ameen was aware of this intended compromise, 
but took no notice of it, and his evidence on the subject sliould have 
been taken. Secondly, that as the two witnesses named by her 
were found to be constantly with defendants and had evidently con¬ 
nived with them, she requested that their evidence might not be 
taken ; tliat ])laintiff had the bond written on paper prbdueed by de- 
leiulants, and that, though it may have been purchased seveh months 
previous to the date of execution it was not enough to vitiate the 
genuineness of tlic bond, that the w riter of the plaint made tljo mis¬ 
take about tlio month of Pous instead of writing Aughun Pous; that 
the different waitings which she has produced have been established 
to correspond wdth the writing of defendants; that Seetaram Moo- 
kerjea and other witnesses have proved it, and that no dependence 
can be placed on defendants’ writing taken in court, as they natur¬ 
ally w'ould not write like their signatures on the bond. She has 
obtained a decree No. 131, in which these defendants, as in this case, 
denied having executed any deed of mortgage. She has filed these 
documents, khatas, &c., and avers she has no enmity towaavls defen¬ 
dants, on the contrary has proved by fysalali in suit No. 131, that 
tliere wms a karbar between them, and that defendants’ witnesses 
are their own creatures, &c. 

The case has been concluded to-day, and I proceed to pass my 
decision thereon. 

Judgment. 

There was no necessity for sending the original bond to the ameen, 
nor for the evidence of the ameen to be taken, and plaintiff had the 
opportunity of proving anything she wished before that officer. The 
bond has without doubt been executed recently on an old sheet of 
stainpt paper procured for the purpose; and independent of the paper 
having been purchased seven months before the bond was engrossed 
thereupon, plaintifl* allmvcd almost 11 years to elapse without bring- 
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ing this action. I consider the decree of the lower court to be per¬ 
fectly correct, and not considering tliat plaintiff lias proved lier case 
under Section 15, Regulation HI. 1793, as quoted by her, and 
plaintiff not having advanced any good grounds for disturbing the 
decision of the moonsiff, I hereby confirm it, and reject the appeal. 
Costs to fall on plaintiff, appellant 


The 24Tn Jut.t 1850. 

t 

Suit No. 8 of 1850, 

Jppeal from the decision of Bahoo Chunder Seekur Chowdhry^ Principal 
Suddfr Amecn of West Burdman^ dated ^th February 1850. 

Bunkut Singh Baboo and three others, brothers. Plaintiffs, 

versus 

Khettromoliun Singh, Defendant 

Suit to recover possession of 14 beegahs of land, which were 
mortgaged to defendant by plaintiffs by a deed of mortgage, dated 
31st Sawun 1236 B. S., (less 2 beegahs subsequently willed away 
by plaintiffs,) pn being advanced rupees 200, with surplus collections 
from 1246 to 1255 B. S., laid at rupees 452-9-3-6-9, and taidad 
rupees 300 = rupees 752-9-3-6-9. 

Plaintiffs state that defendant advanced them rupees 200 on the 
above date, taking the above land at a jumma of rupees 34 per 
annum in lieu of interest, and promising he would pay rent there¬ 
upon as soon as the debt was paid oft at the above rate, and would 
give up the land in the event of plaintiffs’ wishing to cultivate it 
nijjote, and defendant gave jilaintifts a kuboolcut to the above effect. 
They state that interest at 34 rupees is contrary to law, and defen¬ 
dant cannot be entitled to it excepting agreeably to Section 10, 
Regulation XV. 1793, Plaintiffs urge that the interest has 
been paid off, and tlie principal should be deducted from the 
proftts. Defendant was paid his rent for 1236 and 1237 B. S., or 
rupees 68; and in 1238 B. S., plaintiffs gave away 2 beegahs in 
part of tlie 14 beegahs in mouzah Mettiapara to Kalee Mookerjee, 
who is in possession; that rupees 1-8 was deducted on this account 
from the jumma leaving rupees 32-8, which defendant has regularly 
received; and tliough defendant is not entitled to interest, stilf plain¬ 
tiffs have allowed it to him at the legal rate, after which there is a 
surplus still due to them by defendant, as per account specified in 
the plaint, of rupees 452-9-3-6-9, Defendant is in possession and will 
not restore the land to plaintiffs, and mouzah Baza Moynapoor has 
been resumed, and the lands settled shikmee with plaintiffs; that 
they demanded possession on the 15th of Bysakh 1254 B. S., but 
defendant would not give it to them, consequently plaintiffs sue for 
it as well as for the surplus collections realized from the lands. 
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Defendant replies that plaintiffs gave him a pottah dated 22nd 
Assar 1236 B. S. in perpetuity for 14 beegahs of land in mouzah 
Baza Moynapoor, at a jumma of Sicca rupees 26 per annum, and on 
the 31st Sawun following they executed in his favor a fresh bond 
for rupees 200, having included therein an old bond debt of 
rupees 180, and received in casli rupees 20; the interest coming to 
rupees 24, it was to be deducted from the jumma, and when the 
bond was paid up plaintiffs were to receive their rent on the same 
terms. Defendant I’eccived dakhilas up to 1237 B. S. and the 
2 rupees difference was regularly accounted for. In 1238 B. S. 
plaintiffs gave away 2 beegalis of land in Mettiaparah, in part of the 
14 beegalis, to Kalee Mookerjee, as bnrmuttur, and on that account 
2 rupees were to be paid to the lakhirajdar, and the remaining 
rupees 24 to go as interest to defendant Defendant gave up the 
2 beegahs, and rupees 24 have been regularly paid to plaintiffs up to 

1244 B. S. In 1245 B. S., owing to the resumption of Baza 
Moynapoor, defendant Avas instructed by plaintiffs to make over 
their rent to the talookdar Govindmunnee, and he paid rupees 12 
to her from 1245 to 1247 B. S., receiving his dakhilas. Subse¬ 
quently, in 1249 B. S., plaintiffs entered into eng^ements with 
Government for their lands at a jumma of rupees 23-14-2, and in 
this w^as included defendant’s parcel. Defendant, seeing that plain¬ 
tiff's’ rights would be sold if the Government revenue was not paid, 
received a burraut to make it good, and he did so up to 1252 B. S. 
at the half jumma, or rupees 11-15-1. From 1253 B. S. an 
enhanced jumma was demanded by Government, and agreed to by 
plaintiffs, which defendant has paid at the rate of rupees 12-2-4 
regularly. In 1248 B. S. the interest due on the bond was liqui¬ 
dated, and a further sum of rupees 76-8 has been advanced by 
defendant to lOth Aughun 1255 B. S., including rupees 36 from 

1245 to 1247, altogether rupees 112-8. Hence, by adjusting the 
accounts, plaintiffs have not paid any of the principal and barely 
the interest due thereon, and, in consequence of defendant demand¬ 
ing it, plaintiffs have concealed the bond and transactions above 
alluded to, and produced forged documents, which die, defendant, 
repudiates in toto. Defendant adds that when the resumption officers 
measured the lands, plaintiffs never objected or claimed the land 
as their nijjote; on the contrary, they presented a false petition to 
the revenue authorities, soliciting that the lands might be settled 
in the name of their sister, but it was overruled. If tlierefore they 
had held any kubooleut from defendant, they surely would have 
filed it at that time. 


In their rejoinder, plaintiffs deny having given any pottah in 
perpetuity at a jumma of rupees 26 to defendant: plaintiffs live 
not together and were never together to do so. They urge that by 
comparing the defendant’s signature on his kubooleut, dated the 
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31st Sawun 1236 B. S., it will prove to bo his: that defendant 
■wished to compromise the case after plaintifts had brought this 
action; they repudiated the bond dated the 31st Sawun 1236 
B. S., as also the one for rupees 180 alluded to, they never 
executed eitlier: defendant has given half of the land in dispute 
to Satukram Sain as plaintiffs can prove: the 2 beegahs matter can 
be proved by a reference to Kalee Mookerjee: the payments of 
revenue into the Government treasury cannot avail defendant, as 
he was plaintiff’s servant and of course he would do so for tliem, 
as also would retain possession of the dakhilas; and though 
defendant’s name may have been entered in the measurement 
chittas, it (jannot in any way prove that defendant holds a pottah 
in perpetuity as alleged by biin : tliey know not to what defendants 
alludes about their demanding possession in 1254 B. S., as it was 
in 1254 when they claimed it, and they arc in no ways otherwise 
indebted to defendant 

In the reply to the rejoinder, defendant adds nothing beyond his 
previous pleas. 

For reasons assigned in his decree of the 9th of February 1850, 
the principal sudder ameen dismissed plaintiff’s case, with costs; and, 
an appeal by plaintiff's lias been preferred. 

As there w^ere two other suits pending in appeal from the moon- 
siff of Bishenpoor, in which these parties were concerned, at their 
request this appeal was taken out of its turn, and the three apjieals 
liave been simultaneously heard. 

Judgment. 

On examining the record, I do not find that any proceeding was 
held by the lower court under Section 10, Kegulation XXVL 
1814, nor were the issues between tlio parties ever drawn: on the 
contrary, there is a proceeding of the 30th May 1849 with the 
iiuthee, and from it appears, that after various interrogatories tlie 
principal sudder ameen called for in detail, and specifically various 
proofs and documents from l>otli sides, in direct opposition to the 
Circulars of the 13th September 1843 and 13th October 1848. 
Hence, as tliesJ proceedings are irregular, I cannot proceed furtlier 
with tlie aj^peal, and I hereby decree tli,e appeal, and remj|nd the 
case for trial de vovo. And as there is a sudder ameen now appointed 
to the district, this suit will be transferred to him. Value of stampt 
paper to be refunded in the usual way. 
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The 25Tn July 1850. 

Suit No. 133 of 1849. 

Appeal from the decision of Moulvee Noorul Hossein, Moonsiff of Bishen- 

poor, dated \^th June 1849. 

Khettromoliun Sein, Plaintiff, 
uersue 

Bunkut Singh Baboo and his three brothers, (Defendants,) 

Appellants- • 

Suit to recover rupees 100 principal and rupees 100 interest, 
total Sicca rupees 200, or Company’s rupees 213-4-6, due on a bond, 
dated 19th Assin 1245 B. S. • 

Plaintiff* states that defendants borrowed from him the above sum 
as per particulars specified in the body of the bond, promising to 
repay him in five equal instalments of 17 rupees each between the 
months of Maugh 1245 B- S. and Jyte 1246 B. S.; no payments 
wore to hold good unless entered on the back of the bond; and plain¬ 
tiff* not having been repaid any thing, he brings this action. 

Bunkut SIngli Baboo defendant repudiates the borrowing and the 
bond: pleads tliat it was not usual to enter such conditions on the 
back <»f bonds as stated by plaintiff, and that this case has originated 
in illwill, consequent on defendants having brought an action 
No, 57 against plaintiff* in tlie princijial sadder ameen’s court; plain¬ 
tiff* was their servant for 16 or 17 years, and as all their shop 
accounts were squared and receipts passed between them, the 
allusion to plaintiff having advanced rupees 30 as ‘‘khoorakee” is 
false. He, Bunkut, defendant, was not at home when the bond 
Wris executed, but at Indoss, antecedent to the month of Assin 1245 
B. S. Defendant can prove the above statements, and respectable 
people were well acquainted with the facts set forth by him. 

The three other defendants relied on the defence set up by their 
brother Bunkut Singli, and they requested that anotJiersuit No. 3, 
(appeal No. 134,) which Avas pending against them in the moonsifl^’s 
court, might be simultaneously heard and decided. 

There is no rejoinder. 

The u^onsiff* heard the two suits Nos. 2 and 3 together, examined 
the two bonds which were filed by plaintiff* in the two suits, consi¬ 
dered that plaintiff had satisfactorily proved them, and that the 
pleas of defendants wore groundless and their alibis had not been 
established; further, although defendants had produced a copy of the 
plaint No. 57 referred to above, it did not affect plaintiffs suits; 
and as he could not depend upon the evidence of defendants’ wit¬ 
nesses, he gave two decrees in plaintiff’s favor by one order: costs to 
fall upon defendants. 

Defendants appeal, but it is unnecessary to enter into it, because 
the one order of the lower court passing two decrees connected wdth 

16 
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two different suits^ with two separate bonds, and to a certain extent 
with different parties^ cannot hold good. Each suit requires a 
separate decree upon it although a reference to one may be made 
in the other. I therefore decree the appeal, and remand this case to 
the moonsiff that he may issue a separate decree upon it: value of 
stampt paper to be refunded. 


The 25th July 1850. 

Suit No. 134 of 1849. 

Appeal from the decision of Moulvee Noorul Hosseirty Moonsiff of Bisken^ 
^ poory dated \^th June 1849. 

Khettromohun Sein, Plaintiff, 
versus 

Govind Singh Baboo and his two brothers. Defendants. 

Suit for the recovery of rupees 76-5-10 principal, and rupees 
76-5-10 interest, total Sicca rupees 152-11-6, or Company’s rupees 
162-13-5, due on a kurramamah, dated the 18th of Sawun 1247 
B. S. 

Plaintiff states the three defendants borrowed the above sum, 
promising to repay him between Bhadoon and Kartikh 1247, and 
stipulating that no payments were to be valid unless entered on the 
back of the kurrarnamahdefendants not having paid their debt, 
plaintiff has brought this action against them. 

Defendants reply to the same purport as in appeal No, 133 
just decided. 

The moonsiff, for reasons given in his decree No, 2, orders a copy 
of it to be filed with this case, and decrees accordingly in plaintiff’s 
favor. 

Defendants appeal: but as the two bonds are distinct and were 
executed one on the 19th of Assin 1245 B. S., and the other on the 
18th of Sawun 1247, and there are three defendants in this case 
and four in the other, it is necessary that a separate decree on the 
merits of each case should be passed, and it is irregular to pass two 
decrees by one order. Ordered, therefore, that the appeal be decreed, 
the case remanded to the moonsiff that he may issue m separate 
decree thereupon, and the value of stampt paper be refunded. 
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The 25th July 1850. 

Suit No. 110 of 1849. 

Appeal from the decision of Moulvee Noorul Hoesein^ Moomiff of Biehen’^ 

pore, dated 7th Map 1849. 

Soodliakishen, (Plaintiff,) Appellant, 

versus 

Kishcn Day, (Defendant,) Respondent. 

Suit to enhance the rent of land, alleged to be under-assessed, in 
defendant’s possession. 

This case is referred to at page 26 of the English Decisions for 
this zillah for the month of March 1849, and it was remanded for 
re-trial, for reasons thereat recorded. 

Plaintiff is the purchaser at public auction,,at the annual putnee 
sale of 1253 B, S., of lot Daikee, and finding his ryots under-assessed 
has brouglit this action against one of them, defendant, in order to 
enhance his rent, and to fix it at rupees 87-8-8 per annum, on 
beegahs 17, 15 cottahs of land, from 1254 B. S- He states that ho 
issued tlie notices required, on defendant, on tlie 29th of Jyte 1254 
B. S., but defendant did not appear or come to terms. 

Defendant does not deny the possession but pleads that he holds 
under a fixed rent, &c. 

There are several claimants to the lands in dispute. 

On the return of the record to the moonsiff^ he appears, on the 
28th of April 1849, to have forwarded a proceeding to the deputy 
collector to enquire whether the char, dated 11th Bysakh 1177 B. S., 
countersigned by Mr. Dawson, was genuine as far as the signature 
was concerned; and the deputy collector replied that the signature 
did not correspond with Mr. Dawson’s other writings in his office. 
After this the moonsiff went in person to the spot, took the depositions 
of several people tliere on both sides, and after comparing the rates 
fixed by the plaintiff with those current in the neighbourhood, as 
well as with the rates proposed by the ameen, who had been on a 
former occasion deputed to assess them after measurement, he fixed 
the assessment at rupees 29-15-15^ on beegahs 17-0-8g. of land. And 
with respict to the judge’s remark that the moonsiff has no authority 
to set aside any sunnud, he observed that though the char appeared 
not to be a genuine document, he still must approve iL And as 
regards the claim of Nund Kishore Roy, as it had not been esta- 
blwhed, he rejected it, and released sundry parcels aggregating 12 
cottahs, in favor of Umbeekachurn, one of the claimants. Again, as 
plaintiff had proved the service of the notice before the ameen 
m the mofussil, and the moonsiff had personally assessed the lands 
at a fair rate as directed by the judge, he decreed the case in 
plaintifTs favor by fixing the assessment at rupees 29-15-15J per 
annum. 
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Plaintiff appeals, urging the nxmma now fixed is in reality less 
than that paid already oy defendant, as it is 24 Sicca rupees on 
biggahs 11-14-14, whereas the land measured is becgahs 17-0-8, 
and the jumma thereupon only rupees 29 odd. He avers that the 
rates demanded by him are in accordance with Mr. Keeting’s per- 
gunnah rates, tliat the inoonsiff has taken arbitrary rates, and 
altered the ameen’s without due care: rates paid by the neigh¬ 
bouring ryots should have been taken, and an enquiry into 
the char should have beeR made, &c. 

The appeal was admitted by Mr. C. Garstin, judge of tliis zillah, 
on tlie 5th of December 1849; tlie case was argued the day 
before yqsterday and concluded to-day. 

Judgment. 

This being a case to enhance a ryut’s rent, it is necessary 
to enquire whether the notice required by Section 9, Regula¬ 
tion V. 1812 had been duly issued, and, if it was really issued, 
wliether the defendant is liable under the general regulations 
to enhancement, and what is tlic jumma to which his lands 
are liable with reference to tlxe perguiinah rates, agreeably to 
Section 7, Regulation IV. 1794. 

On the first point I do not find that any formal written 
notice was served on the ryut defendant, as required by Sec¬ 
tion 9, Regulation V. 1812, and plaintiff has never endeavour¬ 
ed to prove before the moonsitf that such was the case. Before 
the ameen who was deputed to institute enquiries in I'cgurd 
to the land rates, &c., jxlaintiff produced a notice winch liad 
been affixed at defendant’s place of residence. But this I con¬ 
sider is rot sufficient, as, by Section 10 of the same enact¬ 
ment, it is expressly declared that “ unless such notification 
be duly served, no greater rent can be levied, and in all prac¬ 
ticable cases the required notification shall be served personalli/ 
on the tenant.” 

The aflfixing of the notice therefore at defendant’s usual place 
of residence^ loithont the necessity for it having been shown, is 
no serving on the defendant, and is an important omission. 

Again, although it was not essential for plaintiff to specify 
the quantity of land in the possession of the parties whose 
rent^ he wished to enhance, still I maintain he was bound to 
specify in detail in his plaint the several parcels of land, and 
the^ rate at which he intended to increase the rents thereupon, 
giving the boundaries of each parcel, for until these are defined it 
is impossible for any defendant to file a full reply or for any 
other claimant to come forward. 

Owing then to the foregoing omissions I dismiss the appeal, 
reverse the decree of .the lower court, and nonsuit plaintiff: 
costs throughout to fall upon plaintiff, appellant. 
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The 26 th July 1850. 

Suit No- 97 of 1849. 

Appeal from the decision of Bahoo Gopeehishen Banerjea, Moonsiff of 

Kotulpoor^ dated 3rd April 1849. 

Mahomed Mah and Mahomed Amjud, Plaintiffs, 

versus 

Tarrachund and Roopchurn, Blacksmiths, Defendants, and Ramjee 

Roy, Mokahilah Defendant. 

Ramjoy Roy, Appellant. 

SuiT for possession of certain lands, with value of crops, &c., laid 
at rupees 290-1-12, from 1254 B. S. • 

Plaintiffs pni'chascd from Ramjoy defendant, by a kuballa, dated 
11 til Bliadoon 1235 B, S., beegahs 7, 3 cottalis of lakhiraj land, in 
mou/ah Mutti’outapul, and were in possession up to 1253 B. S., 
the two smiths, defendants, dispossessed tliem on the 2nd Jyte 1254 ; 
the plaintiffs consequently sue all the defendants as above stated. 

Tarrachund and Roopchurn defendants deny having dispossessed 
plaintiffs, urge that tlie land in dispute is revenue land belonging to 
the talookdar, and his ryut by name Low Sein has" given tlicm, 
defendants, the land as his under-tenants since 1252 B. S. Tlie 
talookdar recovered liis rent by distraint under Regulation V. 
1812, and plaintiffs sued them, defendants, for rent on the said land 
as their lakhiraj ; but the talookdar objected and laid claim to it as 
his mal: there has always been a mal lakhiraj dispute about the 
land, and until it is settled under Section 30, Regulation II. 1819, 
plaintiff's case cannot proceed. 

Rainjoy defendant denies ever having sold any land to plaintiff's, 
or that they hold any lakhiraj land whatever. 

Ramanund talookdar and his r 3 "ot Low Sein, oozurdars, claim 
the disputed land as their mal. 

The moonsiff, for reasons assigned in his decree, very pi'opcrly, I 
think, nonsuits tlic plaintiff'; and against this portion of the decree 
there is no appeal on plaintiff’s part, only as he has thrown defen¬ 
dants and the objectors’ costs upon themselves res'pectively, two 
appeals have been preferred by the said parties, and I pass on to 
pronounce judgment upon, without disturbing or interfering with, 
the decision as against plaintiff's. 

On referring to the decree, I do not find any reason recorded why 
defendants should pay their own costs, and as the court noticed the 
conduct of plaintiff's in keeping back matter and concealing it, one 
would naturally punish them by making them pay defendants’ costs. 
Further, by Section?, Regulation IV. 1793, the court was bound 
“ to order costs to be paicl to the party in whose favor the decree 
was given,” and its reasons for deviating from this course should 
liave been expressly declared. Such however has not been done. 
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I therefore decree the appeal, and remand the case to the moonsitf 
to enable him to pass a correct order with respect to costs after 
referring to the Regulation quoted. Value of stampt paper to be 
refunded in the usual way. 


The 26th July 1850. 

Suit No. 98 of 1849. 

Appeal from the decision of Baboo Gopeekishen Banerjea^ Moonsiff of 

Kotulpoor, dated 3d April 1849. 

The parties in this case and in the preceding appeal No. 97 
are the sanic. Tarachund and another defendant appeal in this case 
against having to pay tlieir own costs, and Ranijoy Roy, the moka- 
bilah defendant, appeals similarly in No. 97. 

Having already remanded the case to have the costs thrown upon 
the party who is liable to pay them under the regulations, I decree 
this appeal, and return the case for the same purpose. Value of 
stampt paper to be refunded in the usual way. 

The 26Tn July 1850. 

Suit No. 146 of 1849. 

Appeal from the decision of Moulvee Noorul Ilosseiuj Moonsiff of Bishen- 

porcy dated \lth July 1849. 

Gyaram Dutt and Bishun Dutt, sons of Anunt Ram Dutt, 

deceased. Plaintiffs, 

versus 

Gopal Bhaugre Metiah and Seedam Bhaugre Metiali, 

Defendants. 

Suit to recover the value of 3 maps 6 sullees of rice and 2 rupees 
cash, due on a bond, dated the 14th Jyte 1252 B. S., with interest, 
total rupees 12-2. 

Plaintiffs state that for years a regular karbar was carried on 
between them and defendants, and on squaring their accounts the 
above balance was found to be due; defendant gave a bond for it in 
plaintiff’s favor, promising to liquidate it in the month of Pous 1252 
B. S.; not having paid any portion, they bring this action. 

Defendants filed a vakalutnamalibut never replied; and plaintiffs 
having produced and proved their bond by witnesses, a decree 
ex parte was passed in their favor. 

Gopal Metiah defendant appeals, urging that he was sick, and as 
his brother the other defendant is a ghatwal he could not leave his 
service, and they in consequence were unable to prepare their reply. 
He urges that by Section 24, Regulation XXIII. 1814, the case 
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was decided within six weeks. PJaintiff’s witnesses are low people, 
and the moonsifF has not stated why lie would not receive their 
reply. 

Judgment. 

Defendants, having failed to file their reply before plaintiff’s 
proofs had been received, were barred from doing so under Sec¬ 
tion 24, Regulation XXIII. 1814. Their plea of sickness was 
never represented by their vakeel,’ and Act XXIX. 1841 is 
inapplicable. Defendants were called upon for their reply on the 
20th June, and their case was not decided until the 17th July, a 
sufficiently long period for their vakeel to have stirred in the matter. 
I see no reason therefore for disturbing the decree of Hhe lower 
court, and I hereby confirm it, rejecting the appeal, with costs. 


The SOth July 1850. 

Appeal No. 1 of 1850. 

Appeal from the decision of the Officiating Deputy Collector of Bancoorak^ 
issued under Section *6^, Regulation IL 1819, dated 23d February 
1850. 

Ramnarain Banerjea, Duvputncedar of mehal Arazee, lot Asheen- 

kotah toke Punooar, Plaintiff, 

versus 

Nusseem, Harree, and Meer Jaun, Jemadars, Defendants, and Musst 
Huleema Bcebee and others, Defendants by a supplemental plaint. 

Suit for the resumption of 8 beegahsof land held under an inva¬ 
lid lakhiraj title, laid at rupees 144. 

Plaintiff states that there is in the above lot a mouzah called 
Jalal chuk, better known as Dulal chuk, in which defendants hold 
8 bcegahs free of rent; they therefore apply for the resumption and 
assessment of the said tenure, specifying tlie boundaries of the same. 

Mcer Jaun defendant replies that the three first defendants have 
no concern with the land in dispute; Huleema Beeb^c, heir of Ally 
Jemadar, and Ahomed Jemadar, son of Janoo Jemadar, are in posses¬ 
sion, and they ought to have been made parties to the suit; and the 
former talookdars, Radhamohun Banerjea and others, brought a suit 
No. 96 against Ally Jemadar and others, but it was given in favor 
of the Jemadars. 

None of the other defendants replied. 

In his rejoinder, plaintiff avers that the above defendants are in 
possession; that the lands are not the lakhiraj of any one; and had 
they been so, sunnuds would have been produced: however, as 
defendants contest the point of possession, plaintiff adds a supple* 
mental plaint, making Musst. Haleema and others as defendants, 
and says fysalah No. 96 caimot affect him. 
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No reply was given to the rejoinder, and plaintiffs were called 
upon, on the 15th of February 1850, to file any objections to the 
proofs produced by defendants. At that time, however, not a 
document had been filed by plaintiff. Eventually as Meer Juun, ono 
of the defendants, had not produced any sunnud, and none of the 
other defendants had done so, and plaintiflf’s witnesses having proved 
defendants^ possession, the deputy collector considered the lakhiraj 
to be held under an invalid tenure, and decreed it cxparte accordingly 
in plaintiff’s favor. 

Defendants appeal, urging that the defendants subsequently inclu¬ 
ded in this action are in possession of the land as their peoroottur; 
that on receipt of the notice which was served upon them, they filed 
a mooktarnamah on the 3rd of January 1850, which was sent for 
enquiry to the moonsiff of Madliubgunge, and had not been returned 
or filed when their case was decided: they aver that their tenure 
W’as released so far back as 1813 A, D., and it is licrcditary, &c. 

JUDGMENT- 

On looking over tlie record, I find that this case was decided on 
the 23rd February, but defendant’s mooktarnamah was not returned 
and filed until the 28th idem: hence the proceedings are irregular and 
cannot be upheld. Ordered, therefore, that the case be remanded 
for trial dc novo^ and the dejmty collector in giving his decree will 
be pleased to declare distinctly whether the land at issue is held 
under a valid or an invalid title. Value of stainpt paper be return¬ 
ed in the usual way, and the appeal decreed. 

The 30th July 1850. 

Appeal No. 4 of 1850. 

Appeal from Ihe decision of the Depntij Collector of Banconrahj issved 

under Section 30, Regulation IL 1819, and dated 30^/i of April 

1850. 

Srecneebas Patur, Putnee Talookdar of lot Bagdobah, Plaintiff, 

versus 

■ Sayeem *Kazcc, Nusrut Kazee, and others, Defendants. 

Suit to resume and assess 9 beegahs of land held by defendants 
rent-free under an invalid title in mouzah Bagdobah, appertaining to 
the aforementioned lot, laid at rupees 297-9-9. 

Plaintiff called upon the defendants to pay rent on tlic above 
land as it pertained to his maZ arazee; but as they declined doing so, 
he has brought this action. 

Defendants reply that the land belongs to their entire estate 
mouzah Narculdangah: they have held possession for generations 
past without being disturbed or rent demanded. 

In his rejoinder, plaintiff avers that there is no mouzah by name 
Narculdangah, that there was a high parcel of land of 30 beegahs 



ZILLAH WIfiST OUHDWAN. 


221 


ill talookali lot Hajrali Puslikurnee^ and from there being cocoanut 
trees there as well as the houses of the defendants it was called 
Narcuklangah: the defendants all live separately on the dangali, and 
plaintiff has not sued for the resumption of any portion of the Ifind 
occupied by their dwellings, but for bringing under assessment that 
portion in lot Bagdobah, which they arc in possession of without 
paying any rent. 

No reply to the rejoinder was filed. Althougli defendants claim the 
land as a separate lakhiraj appertaining to mouzah Narculdangah, 
and urge that it docs not belong to plaintiff’s talook, still in the 
opinion of the deputy collector it cannot be so, and defendants have 
not produced any proofs, suiinuds, or taidad: they claim |hc land as 
pertaining to another mouzah, he thinks, to make it appear that it is 
a boundary dispute, and to bring it under Construction No. 1067, so 
tliat the case may be struck ofi*; but as defeindants liave not pi’oved 
the land to belong to any specific mouzah, and have given the name 
of Narculdangah without specifying to what talook it belongs, and 
as there Is no lakhiraj independent of a vial mouzah, and as lakhiraj 
hinds take tlieir origin from mal estates, therefore defendant’s pleas 
are groundless, and the lands arc liable to resumptipn and assess¬ 
ment, and he decrees in plaintiff’s favour. 

Defendants appeal, urging that tliough plaintiff claims the land 
as his ma/, they aver that it is a separate and specific mouzah and 
lakliiraj: this point, therefore, they urge, should liave been enquired 
into; and they requested that a mofussil enquiry might be made and 
plaintiffs be called upon to produce tlieir byenamah. They possess 
Mr. Dawson’s char, dated 14th Bysakh 1177 B. S., a taidad of 
1208 B. S., and fonjdarce perwannahs, which will prove their 
mouroosee title to the land in dispute as lakliiraj. It is false for 
plaintiff to state that the 30 beegahs was a high spot of ground and 
eventually named Narculdangah. It is a distinct mehal, and plaintiff 
has not proved that it pertains to any decennially settled estate. 
Plaintiff*’s witnesses cannot be depended upon, and a local enquiry 
was essential. They affirm that Narculdangah is their muddudmash, 
and refer to taidad No. 56746 of 1209 B. S. in proof ofiit, urging that 
nobody has ever interrupted tliem in their possession. This action, 
they declare, as well as another, No. 5 appeal, have been instituted 
through enmity, and they plead tliat they were unable to file or find 
their proofs and sunnuds owing to Sayeem Kazee being in jail: he 
lias been now released, and they (appellants) have procured their 
documents from Burdwan, and their lakhiraj title can be proved by 
reference to them. Finally, defendants’ possession has been proved 
by their witnesses as by a separate mouzah; and they pray the delay 
in obtaining their proofs may be passed over. 

By a reference to the reply which was filed by defendants on the 
25th March 1850,1 find that the disputed land was claimed by them 
as a specific and distinct mouzah, and had been referred to as such 

17 
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in another suit No. 22, and further that they pleaded they were un¬ 
able at the moment to find their sunnuds, &c., owing to Sayeem 
Kazee, the principal defendant, being confined in jail. I consider there¬ 
fore defendants, (appellants,) should have been allowed a definite 
period before their case was finally decided, for the production of 
such proofs as they might have been enabled to procure. They have 
now filed: 

L Mr, Dawson’s char dated the 24th April—No. 1982, counter¬ 
signed by Mr. Haselrigge aiso, dated the 14th Bysakh 1177 B. S. 
II, An authenticated copy of a taidad of 1209 B. S. No. 56746. 
Ill- Original foujdaree perwannah, dated the 31st August 1846. 
And as, by,reference to those documents and to appeal No. 5 of 1850, 
it appears that there are certain specific lands held as lukhiraj by 
defendants called Narculdangah, Balegurriah, &c. I think the case 
should be re-investigated, and a local enquiry, at the expense in the 
first instance of plaintiff, be held. Ordered, therefore, that the appeal 
be decreed, and the case be remanded for trial de novo with reference 
to the foregoing observations. The value of stainpt paper to be 
refunded in the usual way. 

The 30th July 1850. 

Appeal No. 5 of 1850. 

Appeal from the decision of the Deputy Collector of Bancoorahj issued 
under Section 30, Regulation IJ, 1819, dated 30/A April 1850. 

Khettermohun Patur, Plaintiff, Talookdar of lot Hajrah Pushkurnec, 

versus 

Sayeem Kazee and others. Defendants. 

Suit to resume and assess bcegahs 15-15 of land, laid at rupees 
765-10-2. 

Plaintiff states defendants are in possession of the above land in 
mouzah Hajrah Pushkurnee, and a newly formed village by name 
Balegurriah, and as it belongs to his mdl estate he demanded rent 
from them, and not agreeing to give -it plaintiff has brought this 
action against defendants. 

Defendants reply that the land belongs to their mouzah Narcul- 
dangab, &c. 

l^e sunnuds, &c., which have been filed with appeal No. 4, apply 
to this case, and the defendant’s pleas are precisely the same. A local 
enquiry has been directed in regard to the former, and it is equally 
necessary with respect to this case. Two plaintiffs between them 
wish to oust defendants from an entire lakhir^y mouzali, laying claim 
to it in two parcels as pertaining to their respective talooks; and as 
defendants have succeeded in finding their sunnuds, an enquiry into 
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thoii' validity should, I think, be granted. Ordered, therefore, that 
the appeal be decreed, and the case be remanded for trial de novo as 
in appeal No. 4, this day decided. 

Value of stampt paper to be refunded in the usual way. 

The 30th July 1850. 

Suit No. 110 of 1850. 

m 

j4j»peal from the deeieion of Moulvee Izzutollahy Acting Moomiff of 

Bancoorah, dated 30M March 1850. 

Konaram Tewaree, putnee talookdar of lot Sahibgunj,, and after 
him his successor in the talooq by private purchase, Musst 
Mungla Daby, (Plaintifti) 

versus 

Buddun Chund Koor, Bhowanny Naik, Rajah Sookoomar Dlmll, 
Gooroo Clmnder Mundlc and other ryots, and Suroop Chunder 
Koor and others, (Defendants.) 

Suit to recover possession of 500 beegahs of jungle puteet, and 
other lands calletl Thurkapore, appertaining to mouzah Nityanund- 
jjore Roy Dhce, lot Sahibgunj, laid at rupees 300. 

Kenaram Tewary originally brought an action against defendants 
for possession of the above lands, but it was struck off the file on 
the 7th July 1848, owing to plaintiff’s default Subsequently 
Musst Mungla Daby, calling herself the purchaser of lot Sahib¬ 
gunj, appealed suniinarily to the judge, who directed that the suit 
should be restored to the file and tried on the 12th of August 1848. 
In due course she filed her petition with her kubalah, and, on the 
23rd September 1848, was permitted to sue in the I’oom of Kena¬ 
ram Tewaree, 

Kenaram was the former purchaser of lot Sahibgunj, at tlie 
putnee sales of 1239 B. S., and gave out in durputnec to Bhowanny 
Singh, since deceased, 8^ inouzahs, who underlet jt (se-putnee.) 
On the demise of Bhowanny Singh, his son Muddoosoodun Singh 
continued in occupancy for some time, but, resigning his durputnec, 
Kenaram held the 8^ mouzahs under khas tchsee], paid the rents, 
and was making arrangements with the ryuts when the rajah 
Sookoomar Dhull, during tlie month of Sawun 1248 B. S., under 
the plea that thejands in dispute belonged to his mouzah Benagur- 
riah, in collusion with the ryots and other defendants, dispossessed 
plaintiff therefrom, aggregating beegahs 500. The land is known 
as Thurkapore,” as may be seen by a jore” which still exists. 
The land to the north of it is included in mouzah Nityanundpore, and 
that to the soutli belongs to the rajah’s mouzah Benagurriah, the 
‘^jore,” or channel for the escape of the water, being in fact the 
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boundary. Plaintiffs sue for possession, specifying the boundaries? 
and stating that 100 beegahs are cultivated, 200 fallow and 200 
jungle. 

Bhowanny Churn Naik and Buddun Chund Koor, defendants, 
reply that plaintiff has brought this action contrary to the provisions 
contained in Section 17, Regulation XXllL 1814, as the places 
of residence of some of the defendants are not properly described: 
further, as one of the defendants is deceased, it is opposed to a fysal- 
lah, dated 24th March 1846. Plaintiff has never been in possession 
of the disputed land as belonging to his Nityanundpore: the land 
pertains to Manbhoom, nine Jiauts turrnf i>crgunnah Slioopoor, 
appertaining to mouzah Benagurriah. The former zemindar of that 

{ >ergunnah gave a mokururee pottah, dated the 28th Chyte 1225 
i. §., to their (defendants’) ancestors, in the name of Suroop Chund 
Koor, defendant, including tlie 4 annas share of the cliakei'an, lands, 
at a punchookee” jumrna of ruj)ec 1 for tlie chakeran, and 
rupees 17 for the 7A/«/Iand as mouzah Benagurriah. The disputed 
land is comprised witliin the boundary of tlie said mouzah, has been 
brought into cultivation by them, the bunds and embankments 
having been regularly repaired from time to time: they have filled 
up the Thurkajore,” and Lochun Moee, futlier of one of the defen- 
dants^ Oodit Moee, antecedent to these defendants obtaining their 
mokururee pottah, received a pottah for the said " jore,” filled it 
up, cultivated some portion of it, paid the rents, and remained in 
possession agreeably to an ekrar, dated the 24th Aughun 1224, of 
the Midnapore era. Further, when the jungle mehal zilluh was 
^extinct, the Moecs dispossessed defendants, and as the pottah was 
in the name of Suroop Chunder, defendants brought an action 
against them and obtained a decree, which was upheld in the aj)peal 
No. 107. From that period, viz. 1225 B. S., to this, defendants have 
all alpng been in undisturbed possession of the “ Tliurkajore” }>arcel. 
Again, Manik MundJe, the former durputneedar of 8^ mouzalis, 
brought an action No. 3492, for some lands, calling them Bhadoo 
Kunalee, but defendants had a decree passed in their favor. On 
another occasion a suit No. 523 was instituted by the resumption 
authorities, for tlie purpose of resuming the lands, Jigreeably to 
information given by one Radhalcant • Roy, a goindali; but the 
right of Government was given up, as the land including “ Thur¬ 
kajore” Avas found to belong to defendants. By reference, more¬ 
over, to these and other documents, defendants plead that the case 
is opposed to Section 14, Regulation III. 1793; thgt plaintiff* never 
gave the land in durputnee to Bhowanny, was never dispossessed in 
Sawun 1248 B. S., and the land is comprised within the bounda¬ 
ries specified in their (defendants’) mokururee pottah of 1225, as 
described by them, and which they are ready to prove as they are 
of old date and well marked. Furthermore, Suroop Chunder Koor 
instituted a suit No. 565 against defendants, and it was withdrawn by 
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razcenamah. Subsequently, the said mouzah, including the " Thur- 
kajore,” fell to his, Bhowanny Cl)urn defendant’s 4 annas share, 
and was recorded accordingly in the zemindaree sireshtah, and for 
it he received a char sunnud from the rajah zemindar on the 5th 
of Pous 1252 B. S.,—Buddun Chunder defendant obtaining the 12 
annas sliare as “ koorfa,” or under-tenant, by a pottah, dated the 
18th Assar 1254 B. S., &c. 

The rajah Sookoomar Dhull, defendant, replies to the same 
purport as tlio preceding two defendants.* 

Ill his jowaub-ool-jowaub to the above, plaintiff avers that he has 
given the correct residences, that the defendants referred to died 
subsequently not previously to the institution of the sui^ Defen¬ 
dants’ pleas are all false. The lands in dispute belong to pergunnah 
Bishenpore, and defendants belong to pergimnah Shoopoor in 
Manbliooin. The two pergunnahs have all along been separated by 
the “ Thurkajore,” which is well known as tlie boundary. The defen¬ 
dants connived among themselves, and laid claim to the “ Jore 
Bhuruta” land, and though they obtained a decree, plaintiff’s putnee- 
dar laid claim to it. The ryuts of his mouzah Nityanundpore also 
colluded with defendants, and plaintiff' ivas told to bripg a separate 
action if he pleased, Fysallah No. 1639 cannot affect him, or avail 
defendants, and though he was directed to sue the talookdar, still as 
the Koor defendant took the se-pntnee from his (defendant’s) durput- 
needar, and up to 1247 B. S. paid Ins rent regularly, there w^as no 
necessity for liim to do so. Fysallah No. 3492 not having been a 
decision on merits, cannot assist defendants: the land called Bbadqo 
Kunalee in that fysallah is perfectly distinct from that in dispute, it - 
is a separate parcel, and plaintiff* receives rent therefrom through his 
ryut Ghasee Rawmt. In suit No. 523, as plaintiff* was not a party, 
his riglits cannot be interfered with, and though any action may 
have been compromised, or other arrangements eft’ected between 
defendants and the rajah, it is no concern of his. I'he bunds, &c., 
alluded to by defendants, were built after plaintiff* was dispossessed. 

Gooroocliurn Mundlc, Oodit Moee an<l others, defendants, reply that 
they are are in no way concerned: they cut the jungle^have cleared 
32 or 33 beegahs, and paid rent thereupon to Suroop Koor, one of 
the defendants: the disputed‘land is in Manbhoom, and this action 
cannot be brought in this zillah under Section 5, Regulation V. 
1831 : the land named Thurkajore, &c. is about 900 beegalis, was 
brought under enquiry by suit No. 523, and, as it belonged to Man¬ 
bhoom, tlie deputy collector transferred it there for enquiry. 

By a reference to the decree, it appears that the moonsiff over- 
ruleil the boundary question, which was mooted by his proceeding, 
dated the 25th of February 1850, as w^ell as (as he records) the various 
other pleas of defendants, after which both parties were allowed five 
days to produce their proofs, &c. The moonsiff w’^ent to the spot on 
the 14th of March following, and in their presence prepared a map. 
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but neither party having brought their witnesses on that or the 
following day, when he again proceeded there, he did not deem it 
right to delay tliere any longer, and told the parties to bring 
their witnesses to court He considers plaintiff’ has proved her 
case. 


First, because by four kubooleuts filed by Radhakant Roy, one 
of plaintiff’s witnesses, and by the evidence of a dozen witnesses, it 
appears that Gopeenath Roy, brother of Radhakant Roy, was 
in possession of the disputed land as belonging to plaintiff’’s 
mouzah Nityanundpore, and the former talooqdar of lot Sahib- 
gunj received kubooleuts from Lochun Moec and others to fill 
up the T^iurkajore and to bring it into cultivation; and by their 
evidence it is clear that the lands to the south of the jore 
belongs to Benagurriah and to the north as well as the jore 
to Nityanundpore. Oodit Moee’s pleas are groundless, because 
by a copy of their reply filed in suit No. 1630, they stated that 
the Thurkajore” did not belong to Dhulbhoom or Benagurriah, 
but now after 18 years they reply separately; it is evident 
therefore that the Moees have connived with the rajah and 
the ryuts defendants. The statute of limitations is no bar, because 
defendants have not given any proof of it: on the contrary by 
fysallali No, island other documents, it appears tliat Buddun 
Clmnder and others, defendants, are in possession as dur and 


f mtneedars of mouzah Nityanundpore Roy Dhee, hence the disputed 
and belongs to it. 

Secondly. The inoonsiflF describes the present state of the 
Thurkajore” its branches; how the land has been filled up 
and cultivated in various places, the outlets for the water, &c. 
He considers that the place pointed out by plaintiff* as her Thur¬ 
kajore belongs to her, and that it is the source of tlie ‘^jore.'^ 
He could not depend upon the boundaries pointed by defen¬ 
dants, as they were not clearly defined or particularized; and 
looking at the khals, nullah, and other natui'al marks, he thought 
that the rajah had come across his boundary, and he ruled 
that.the laud to the south of the jore belonged to mouzah 
Benagurriah, turruf Dhulbhoom, and on the north to mouzah 
Nityanundpore Roy Dhee. With respect to the kubooleuts and 
dakhilalis filed by Ruddunchunder and others, defendants, the 
moonsift*could npt depend upon them, because, as the rajah’s family 
are parties to the action, it is not improbable they may have 
prepared pottahs, &c. to suit their own ends. He then alludes to 
various discrepancies apparent in the testimony of defendants’ 
witnesses, but he shows not as he should have done in which 


particulars they exist; and although defendants applied for a fort¬ 
night to enable them to procure other proofs, the moonsiff* would 
not allow it, as the suit, he observed, had been pending for a long time, 
and he had been in person to the spot in dispute, &c. For the 
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above and other reasons the moonsifF decreed possession in plain¬ 
tiff’s favor. 

Buddunchunder and others appeal, urging that there is no 
“ Thurkajore” in pergunnah Bishenpore, but it lies in Dhul- 
bhoom, Manbhoom; they rely on Section 16, Regulation III. 1793, 
and say they ought to have had the time applied for granted 
to tliem, to file additional proofs and evidence; that the jore is not 
the boundary; their pottahs are of very old date: they refer to 
the decision of 1832, and aver that plaintiff was barred by the 
statute of limitations; that the resumption and revenue authorities 
liavc already decided that the "‘Thurkajore” pertains to Dhul- 
bhoom; and that the land is considerably in excess of 500 beegahs, 
as fysallah No. 523 will prove. " 

Plaintiff, (respondent,) has appeared without summons, but has 
not replied. 

The case was argued and tlie papers examined on the 24th instant, 
and concluded to day, and I regret I cannot finally decide it. 

Tlie proceedings of the lower court are, in my opinion, superficial 
and hurried. Tlie case is one of an important nature, not only as 
regards the dispute between the parties, but as the result must 
define the boundary line between zillah West Burdwan and the 
South Western Agency. The issues between the parties have never 
been clearly drawn. The roobakaree of the 25tli of February 1850 is 
any thing but sufficient. And the plea of defendant that the area 
included in the boundaries fixed by plaintiff* as the disputed land, 
and on which lie claims possession, is 900 instead of 500 beegahs, 
has never been disposed of. The moonsiff refers to a map he has 
prepared, and observes tliat, by local enquiry, the “Thurkajojre,” as 
])ointedout by plaintiff, belongs to plaintifi’s mouzali Nityanundpore 
Roy Dhec; but any map, without the measurement of tlie land sup¬ 
posed to be comprised within it, is perfectly useless; and it is clear 
from his proceedings that neither plaintiff nor defendants caused tho 
attendance of their witnesses before him in the inofussil; hence upon 
what data can his map have been formed? Considering then that a 
measurement of the lands in dispute by an ameen in the ^irst instance, 
to be succeeded by a local enquiry by the moonsiff in person, is abso¬ 
lutely necessary to arrive at-a correct understanding of this case, I 
decree the appeal, and remand it for trial de novo, directing that the 
moonsiff be very particular in drawing up the issues between the 
parties under Section 10, Regulation XXVI. 1814. Value of stampt 
paper to be refunded in the usual way. 
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The SOtii July 1850. 

Suit No. 147 of 1849. 

Appeal from the decision of Baboo Mohun Loll Panday^ Moonslff of 

Burjorah^ dated 27tk July 1819. 

Roop Ohunder Mookerjea, Plaintiff, 

versus 

Manik Rukhit, Defendant. 

Suit to recover rupees 43 principal, and rupees 34-2-3 interest, 
balance due on a kurarnamali, dated 28th of Bjsakh 1251 JJ. S., 
total ruj)ees 73-2-3. 

Plaintifi states defendant borrowed rupees 199 on the above date, 
promising to repay him in PJialgoon 1251 15. S. He paid him 
rupees 56 on the 26tli Sawiin 1251, and 100 rupees on the 20th of 
Aughun of the same year: tlie residue he will not pay, consecpiently 
plaintiff sues f(u' it. 

Defendant, in reply, does not deny the bond, but states that he 
only received rupees 174 thereupon, plaintiff deducted 4 rupees 
for interest, and the remainder he never gave him. Plaintiff is in 
service and 'not always at home, therefore defendant paid to plain¬ 
tiff’s elder brother and to his mother 84 rupees, on the 26th Sawun 
1251 B. S., of which rupees 8 were deducted for interest, and on the 
20th Aughun rupees 114, of which he only received credit for 
rupees 100, the remainder going towards interest. Again, in the 
year 1252 B. S., defendant gave plaintiff 3 rupees’ worth of straw, 
and in Phalgoon 1255 B. S. rupees 6-4 in treacle, or goor. Defen¬ 
dant frequently applied for the bond, and plaintifTs brother and 
mother put him off by promising to return it to him, but he never 
did so. On plaintiff returning home, it is alleged a settlement of 
the account was made. Plaintiff agreed to it, and defendant was 
sure he would not, if lie was asked, deny it: should he do so defen¬ 
dant could prove the fact. Plaintiff* has charged illegal interest, and 
through enmity has brought this action. 

In his jowaub-ool-jowaub, plaintiff says defendant’s alleged pay¬ 
ments are alf false, excepting those entered on the back of the bond, 
and he has not taken usurious interest^ &c. 

In the opinion of the moonsiff, plaintiff’ has satisfactoril}’ proved 
his bond; and though the defendant was called upon to pay up the 
difference by plaintiff as now sued for, he would not do so; and 
further, though he was called upon by. the court for proofs, lie did 
not produce any, consequently he gave a decree in plaintiff’s favor, 
with costs. 

Defendant appeals, saying that plaintiff kept his witnesses out of 
the way, and he would have produced them ; that the witnesses 
named by him in his reply should have been summoned by 
plaintiff*. 
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Judgment. 

The bond has been very clearly established by plaintiflTs witnesses; 
and as defendant never took any trouble in the matter or even 
tendered a list of such witnesses as he wished to be summoned, ho 
has nobody to blame but himself at having lost the case. I see 
no reason, therefore, for interfering with the decroo of the lower 
court, and I hereby confirm it, rejecting the appeal, with costs. 

The 31st July 1850. 

Appeal No. 151 of 1849. 

Appeal from the decision of Baboo Gopeekishen Banerjea, Moonsiff of 

Kotulpoor, dated TSth July 1849. 

Khyrat Hossein, Plaintiff, 
versus 

Prawn Kishen Biswas, Defendant. 

Suit to recover a bond debt of rupees 200, principal, and interest 
rupees 84, total rupees 284, due on a bond dated 3rd Chyte 
1251 B. S. • 

Plaintiff states defendant borrowed the above sum promising to 
repay it in I’lialgoon 1251 B. S., but not having done so plaintiff* 
brings tliis action. Defendant denies the borrowing and the bond, sa.ys 
he is a wcultliy man, lives in a different cliowkec from plaintiff*, 
docs not know him, and ]daintift‘has brought this action at the in¬ 
stance of Soctanatli Panjah his enemy, and never was worth so much 
money as the amount said to have been borrowed. There are seven 
brothers in defendant’s family, he (defendant in this action) being 
the manager with the middle brother, Radhamohun Biswas; but 
j»laintiff'was afraid to prcj)are a joint bond as Iladhamohun is one 
of the vakeels of the court; jdaintift’ is a Musselman and defendant 
a Hindoo, and lie can prove that enmity exists between them from 
producing copies of orders issued in various cases, &c. 

Plaintiff, in his rejoinder, avers that defendant borrowed the money 
at his liouse, consequently tliis action was brought in this 
chowkee; he is the malik and heir to Kangalee Jemaflar; there have 
been several transactions before now betw'een him and defendant; 
their villages arc only separated by the Dulkasur river; his people 
remained four or five days at defendant’s house, demanding the, 
money, and as it ended in disputes, plaintiff* brought this action. 

In his reply to the rejoinder, drfendant pleads that plaintiff* has 
produced a forged bond, the stainpt paper on which it is WTitten 
having been purchased in the Bishenpore chowkee, the date of sale 
being one year, one month and eleven days before it was executed: 
there are staiiip venders in Radhanuggur, and defendant’s brother 
sell stamps, so that tlicxc could not have been any difficulty in 
procuring a proper sheet of paper: the stamp was endorsed to one 

18 
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person, but it was transferred to one Muddoo Ghose on purpose to 
make him a witness, as he is on bad terms with defendant. Defen¬ 
dant then refers to a case of assault, which Seetanath Panjah 
brought against him. and lost, and adds he is not acquainted with 
Kangaloe Jemadar, and if he is in existence how comes plaintiff 
to be his manager and factotum, as he surely should have been a 
party to his suit. 

After this various petitions were given in to the court by both 
parties. 

Plaintiff produced his bond and witnesses to prove its genuineness. 
But the moonsiffs, not being satisfied, went personally to make enqui¬ 
ries regarding it, and he does not consider tliat plaintiff has at 
all satisfactorily established it. It is not likely, he observes, 
that two parties of different castes, living in two chowkees, and 
between whom no transactions of the nature indicated in plain- 
tiflF’s rejoinder were proved by plaintiff’ to have existed, would 
lend so large a sum out of other people’s funds to another 
without taking some sort of security for it Two of the attesting 
witnesses to tlie bond are illiterate Musselmen, creatures of 
plaintiff; the signature of Bacharam Sirdar is written with quite 
a different ink from the rest, and Muddun Ghose has written 
his suspiciously: the endorsement of the sale of the paper to 
Muddun Ghose on the back of the bond is unusual, and tlie paper 
itself was sold upwards of a year before tlie bond was engrossed, 
although paper is to be had in abundance at Radhanuggur. "J’he 
witnesses named by plaintiff, to prove that he demanded his money 
from defendant, are not his servants but strangers, and plaintiff 
was unable to produce them to the inoonsiff when he went into 
the mofussil. There is nothing to show tliat plaintiff is an indepen¬ 
dent mahajun, or able of Jiimself to lend so large a sum as rupees 
200. Further, Kangalee Jemadar was kept out of the way on 
purpose, and tliough plaintiff ’s witnesses state that when Kangalee 
is from home bonds are drawn up in plaintiff’s name, still tins does 
not prove that this bond was so executed; and although there is no 
direct proof that Seetanath Panjah has brought this action “fur/eo” 
ill the name of plaintiff to annoy defendant, the inoonsiff' is of opinion 
that, under all tlie circumstances of the case as recorded by him in 
a very lengthened proceeding, plaintiff’s case is not proved. He 
therefore dismissed it, %vith costs, &c. 

Plaintiff appeals, urging that he and defendant live close to each 
other, tliat there have been transactions between defendant and 
Kangalee Jemadar, that the lukhiraj property, &c., which defendant 
says he purchased in 1251 B. S. is proof enough of his borrow¬ 
ing this money, or where else could he have got it ? He was unable 
to produce old bonds, as on their being settled they were returned 
to defendant, The two chowkees arc close to each other, and it is 
optional with any one to buy stampt paper where he pleases. The 
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bond is not a forgery, and he has sufficiently proved it: that it is 
not necessary to enter in a bond that all payments must be written 
on the back of it or they arc not genuine, Ilis witnesses were all 
respectable people, the moonsiff’s reasons for dismissing his case 
arc all " kyassee,” and he ought to have obtained a decree. 

Judgment. 

Having carefully gone through the ease, and observed the trouble 
the moonsiff took to arrive at the rights*of it, and looking at the 
bond and tlie date on which the stampt paper on which it is executed 
was sold, as also to the signatures of the attesting witnesses, I have no 
hesitation in recording my opinion that it is a fabricated instrument. 
To show that there is no difficulty in plaintiff’s procuring stampt paper 
when he wants it, I find that, instead of filing his plaint on a single 
stamp sheet of rupees 16 value, he must needs make good the value 
rcqtiircd by law by filing 38 sheets, of various kinds and descrip¬ 
tions of paper of old dates, equal on the whole to rupees 16, Plain¬ 
tiff* failed to prove tU&t dealings had existed between defendant 
and Kangalec Jemadar, and he has not advanced any thing in 
his appeal to make me question the justness of the’decision of 
the lower court I therefore see no necessity for interfering with 
it, and hereby reject the appeal, upholding the decree. Respondent, 
having appeared without summons, must pay his own costs in 
appeal. 


The 3l8T July 1850. 

Appeal No. 2 of 1850, 

Appeal from the decision of the Acting Deputy Collector of Bancoorah^ 
issued under Section 30, Regulation 11. 1819, dated 23Td Feb¬ 
ruary 1850. 

Govindram Bhuddur, Plaintiff, 

versus 

Thakoordoss Mudduk and Sheebchurn Mudduk, Defendants. 

Suit for the resumption of three and a half beegahs of land form¬ 
ing a tank and its embankments, laid at rupees 63. 

Plaintiff states that defendants are in possession of a tank cover¬ 
ing the above area, called Myra, in mouzah Juggernathpoor, apper¬ 
taining to his putnee lot Juggernathpoor: defendants claim it as 
lakhiraj, but as their title is invalid and the tank forms a portion of 
liis mal estate, he called upon them for rent at the rate of rupees 3-8 
per annum, and as they decline paying any he brings this action. 
Defendants reply that the ftrrmer talookdar, Gyaram Mozoomdar, 
after receiving rupees 175, consideration money, granted a sunnud 
on the 16th of Bysakh 1219 B. S., to Thakoordoss Mudduk, defen¬ 
dant, for three beegahs and 1 cottah of land, for the purpose of his. 
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excavating a tank. After this Surroop Chunder Mittcr became tlie 
talookdar and attached the tank, and as by measurement it proved 
beegahs4-ll, defendants paid rupees 77 as consideration fertile 
extra land, and he confirmed the previous sunnud. The plaintiff, or 
present talookdar, then attached the tank, and having examined the 
old sunnuds he granted a char sunnud to defendants in 1240 B. S., 
and defendants are accordingly in possession. Blaiutiff lias not dis¬ 
turbed defendants in their occupancy for 16 years, consequently this 
action cannot proceed, anck they refer to a precedent of the Sudder 
Dewanny Adawlut, No. 17 of 1849. 

In his rejoinder, plaintiff avers that no putnee talookdar has the 
power of^iving away any rnal land as lakhiraj, and no lakhiraj title 
is valid unless covered by the zemindar’s sunnud or a regular char 
and taidad, a putneedar’s sunnud being of no use: plaintiff states he 
is the talookdar of this lot by purchase at the sales held under 
Regulation VIIL 1819, and not a durputneedar: he denies ever 
having granted any char sunnud in 1240 B. S.: there are plenty of 
precedejits in his favor, while No. 17 of 184§, quoted by defendants, 
is inapplicable. 

No rud-jawaub was filed. 

Defendants filed the following documents: 

A sunnud dated 16th Bysakh 1219 B. S., by Gyaram Moozoom- 
dar, the former talookdar. 

A char sunnud dated 3rd Maugh 1230 B. S., granted by Surroop 
Chunder Mittcr, the subsequent talookdar. 

A char chittee dated 5th Bhadoon 1240 B. S., said to be granted 
by plaintiff’s present talookdar. 

And after taking the evidence of witnesses, the acting deputy 
collector recorded his opinion as follows in English: “ This is not 
a suit cognizable by this court: the I'ights of defendant are not of 
gift but sale, and plaintiff* has his remedy in the civil court by 
a suit under Section 11, Regulation VIIL 1819: strike off'; both 
parties to bear their own costs.” In the Bengalee decree it is fiu*- 
ther remarked that so long as the putnee exists the tank must be 
considered as exempted from rent or be maattec ; and at the end 
of the decretal order a further remark is made as to costs, but it 
is not very intelligible. 

Plaintiff appeals, urging that he is the putnee talookdar by 
auction pui'chase, defendants have not filed any original sunnud 
granted to them by the zemindar or any other registered document 
or sunnud in proof of their lakhiraj, and the deputy collector should 
have decided on the validity or otherwise of the said lakhiraj 
titl'", &c. 

jNo reply has been filed by respondents. 

Judgment. 

The deputy collector was in error in striking off tliis case from 
Ids file, and ho was bound to declare his opinion whether the title 
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under which defendants held the tank in dispute was valid or 
invalid. Defendants claim under an alleged sunnud originally grant¬ 
ed by the then talookdar in 1219 B. S., and confirmed by his suc¬ 
cessor in 1230 B, S., but they have failed to prove that plaintiff 
upheld it in 1240 B. S., as advanced by defendants, but repudiated 
by plaintiff. No putnee talookdar has the power of granting away 
any inal land belonging to his talook as rent free, and no lakhiraj 
title is valid unless protected by a duly registered sunnud or char 
which has been upheld by the revenue authorities. Further, a putnee 
talookdar is not restricted to twelve years in bringing action for the 
resumption and assessment of lakhiraj tenures comprised within his 
talook, and he can do so when ho please. Defendants have altogether 
failed to prove their title, and I consider plaintiff is justifieiin bring¬ 
ing the tank under assessment. I therefore reverse the decision of 
the deputy collector, and decree in favor of plaintiff, declaring the 
land open to assessment Costs throughout to fall upon defendants, 
respondents. 




ZILLAH CHITTAGONG. 


PitESENT: A. SCONCE, Esq.j Ofjticiatino Judge. 


Tue 1st July 1850. 

No. 329 of 1849. 

Appeal from (he decision of Mr, Finneyy Town Moomiffy dated Ath 

June 1849. 

Ashruf Allec, (Plaintiff,) Appellant, 

ver&us 

Musliruf Alice and Illaliec Buksh, (Defendants,) Respondents. 

This plaintiff, (appellant,) Asliruf Alice, representing that his 
father left k. 2-4 for himself and his brother Mushruf Alice, sued to 
recover 15 g. 1 c., the balance of his half share, which, he alleged, was 
unjustly withheld from him. Now, Mushruf Alice docs not profess 
to have any right to the land, and the question at issue lies, in fact, 
between the claim of phiintiff and the plea set up by Illahee Buksh, 
both by himself and Mushruf Allec in support of him. The truth 
appears to be that Asliruf Allec and Illahee Buksh succeeded to the 
land in their immediate occupancy, upon no other title than that of 
resident ryuts. Upon this footing they succeeded their fathers. 
They have no better title to show of the origin or nature of tiicir 
tenure, or of a preferable title as regards their rival claims, than tJie 
evidence of witnesses. And as regards this plaintiff, the evidence 
of the witnesses adduced by him is far too indefinite, as to the con¬ 
dition by wliich he would have it understood that the land was 
under-let by his ryuts, to permit the inference that he has proved his 
claim. On the assumption that his brother and not Illahee Buksh 
held the land, in his plaint, he relied on an agreement given to him 
by Mushruf Alice as if in recognition of the right now claimed by 
him. But though the agreement granted (in 1208) by Mushruf Alice 
cannot be permitted to prejudice the claim set forth by Illahee Buksh, 

I would observe that it guarantees to Ashruf Allee not a half, but 
only one-fourth, of the land sued for. Finding then that plaintiff* 
has not proved his title to hold more than that already occupied by 
him, I affirm the decree of the moonsiff, with costs chargeable to 
appellant 
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Tuk 1st July 1850. 

No. 151 of 1850. 

Appeal from the decree of Mr, Finney^ Town Mootisifft dated hth 

March 1850. 

Ashruf Allee, (Defendant,) Appellant, 

versus 

Illahec Buksh and Jan Buksli, (Plaintiffs,) Respondents. 

TnESis plaintiffs, (respandents,) brothers, sued to recover possession 
of 19 gundahs, 1 cowrec of land on account of the measurement 
daghs 8071 and 8072, withlield from them by Mushruf Alice and 
Ashruf ^Allee : and in the appeal No, 329, this day disposed of, I 
have stated in what manner the evidence adduced by the parties 
bears upon their respective claims. So far as the admission of 
Mushruf Allec, brother of Ashruf Allec, affects the rights of these 
plaintiffs, the inoonsiff’s decree in their favor is unobjectionable; 
but he is not justified in binding Ashruf Alice by that admission. 
Of dagh 8072, Ashruf Alice holds 1 gundah, 1 cowree, and of 
8071, 1 cowree; and I find that the plaintiffs have not adduced any 
evidence from which I am to conclude that Ashruf Alice holds or 
ever held his land subordinate to them or their father. To this 
extent therefore I modify the decree of the lower court Aslu'uf 
Alice shall hold his land as before. Costs of appeal chargeable to 
respondents as well as charge of the appellant in lower court 

The 5Tn July 1850. 

No. 507 of 1849. 

Appeal from the decree of Mr, Finney^ Town Moonsiff^ dated IG/A 

August 1849. 

Abdoollah and others, (Defendants,) Appellants, 

versus 

Nuboo and others, (Plaintiffs,) Respondents. 

On the ,6th March 1848, k. 1-0-2 of land having been sold in 
execution of a decree held against Bhela Ghazee, as his property, 1 
have only now to consider whether, as alleged by Nuboo, the plaintiff*, 
(respondent,) the same ground had been previously sold to him on 
the 20th Maugh 1207, or 1846. I think the moonsiff formed a sound 
opinion from the evidence, that the land was actually sold to Nuboo 
on the date specified. Five witnesses in unexceptionable language 
attest the genuineness of the transaction, and even one of the two 
witnesses adduced on the part of the defendants, states that he 
too was present when Bhela Ghazee was about to make a written 
conveyance to Nuboo, though he professed to be ignorant of its 
subject matter. To confute the validity of this testimony, the appel¬ 
lants mainly rely on two points: first, that Bhela Ghazee, after the 



ZILLAH CHITTAGONG. 


87 


alleged sale, and, on his death his family, continued to I'eside upon 
the premises; and second, that when the land was attached pi'ior 
to the sale, Nuboo, the plaintiff, made no opposition. 

Now, it is true that Bhela Ghazee’s dwelling house stood on the 
disputed land, and that he continued to live in it after the alleged 
sale; but it is shown, on the other hand, that at the time of sale ho 
became Nuboo’s tenant, at an annual rent of rupees 6, to which 
effect he gave him a kubooleut. The €\^ecution of this kubooleut 
is as completely proved as the execution of the deed of sale; and also 
one witness Jankeepershad is adduced to show that, in his presence, 
Bhela Ghazee, in the month of Poos 1208, paid one year’s rent to 
tlie plaintiff Nuboo. Again, as regards plaintiffs’ not objcc^Ing to the 
sale, it is to be observed that at one and the same time execution 
was taken of two decrees against Bhela Ghazee, or rather his repre¬ 
sentatives. Besides the execution taken by Abdoollah in the moon- 
siff’s court, the decree of one Yar Ali was also being executed 
before one of the principal sudder amcens. Not till 24th July 1847 
did Abdoollah apply for the execution upon which the sale now 
concluded was founded; while Nuboo on the 20th July had 
petitioned the principal sudder ameon against the attachment of 
the land by Yar Ali. Nuboo’s claim was investigated before 
the principal sudder ameen, and, on the 24th September 1847, 
was rejected. Under such circumstances it is obvious that it 
would have been superfluous In Nuboo seeking to substanti¬ 
ate in a lower court the same title which was being tried 
(summarily) in a higher. The same explanation does not apply 
to the circumstance that the premises of Bhela Ghazee were attached 
under Regulation 11. 1806, at the instance of Abdoollah, heforp 
the determination of his own action ; but the suit of Abdoollah was 
so /juickly disposed of as not to prejudice Nuboo’s title in this 
respect. The suit was instituted on the 9th June 1847 against the 
representatives of Bhela Ghazee, and on the 25th June following it 
settled by compromise. 

Here let me state that I do not try, and that I do nojt think myself 
competent to try, the motive bv which Bhela Ghazee was influenced 
in making the conveyance •of this land. Possibly ho may have 
desired to get the command of ready money, and to put tljis property 
beyond the reach of his creditors; but any such alienation, if it bo 
in itself genuine, is not prohibited by our laws. Some colour of sus¬ 
picion is raised by the circumstance that the land by public sale 
realized rupees 110, while it cost Nuboo only 61 rupees. But it is 
obvious to all tliat rupees 61 is not a small price for 1 kanee and 
2 cowrees of land. And, above all, what governs my judgment is, 
the inference I draw from the evidence that the sale to Nuboo was 
not nominally but really effected. 

The appeal is accordingly dismissed, with costs against appellant. 
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Present: S, BOWRING, Esq., Officiating Additional 

Judge. 


The 2nd July 1850. 

No. 20 of 1850. 

Regular Appeal from the decision ofMonhee Askruff All Khan^ Principal 

S%idder Ameen, dated 8M February 1850. 

Ram Ram Chowdry and C&ahee Cliunder, (Defendants,) Appellants, 

versus 

Amanut Khan, Pauper, (Plaintiff,) Respondent. 

Suit instituted 3rd February 1848, for possession of 1 d., 11 k., 
18-3 of lakhiraj land in mouzah Asheya, with mesne profits and 
interest, rupees 1143-12. 

The plaintiff stated that he inlierited the above land, but that the 
defendant Ram Ram Chowdry, who holds 4 kubullas for d. 2-4-3-3 
of land, had, with the connivance of the amcen and additional col¬ 
lector’s ainlah, caused it to be measured as liis property; that 
notwithstanding a complaint was made to the revenue authorities, 
this land, plaintiff’s lakhiraj, was given to the defendant on 8th 
July 1845. 

The defendant Ram Ram Chowdry, for himself and son, Cashee 
Chundcr, denied the right of the plaintiff He stated that he held 
possession under 4 kubullas of which he gave particulars. 

No less than 30 other parties were made defendants in the original 
suit Of those a few only appeared, and denied the right of the 
plaintiff. 

• The principal sudder ainecn observed that the plaintiff had 
produced a dakhil kharij for 6 kanees only, as lakhiraj of Wallcc 
Mahomed, whose heir plaintiff claims to be; that by the present 
measurement the land appears to bek. 4-5-1, and given as toufeerto 
the turuf; that Ahmud Ali has possession of some tanks, measuring 
1-8, under an order of the additional judge, dated 4th August 
1847; and decree possession of 4 k., 5 g., 1 c. to the plaintiff 

The defendants Ram Ram Chowdry and Cashee Chunder ap])cal- 
ed. They stated they had held possession for 29 years; that plain¬ 
tiff had no proof of his lakhiraj tenure; that his witnesses con¬ 
tradict each other; that one of tliem, Kamer Ali, first claimed the 
laud as his own; and that the only document exhibited by plaintiff, 
the dakhil kharij, did not bear the collector’s signature. 

Judgment. 

The plaintiff claims the land as lakhiraj, and the defendants as 
part of their turuf. Before entering on the merits of tlie case, it is 
necessary that a report should bo furnished by the collector under 
Section 30, Regulation 11. 1819, and Construction 981. This 
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report is not filed with the niisl, and I therefore annul the order of 
the principal sudder amcen, and remand the case in order that the 
omission may be supplied. 


The 2nd July 1850. 

No. 24 of 1850. 

Regular jippeal from the decision of Moulvee Askruff AH Khan, Prmci- 
pal Sudder Ameen, dated Pebruarg 1850. 

Amanut Khan, Pauper, (Plaintiff,) Appellant, 


versus 

Ram Ram Chowdry and others, (Defendants,) Respondents. 

The same case as No. 20 of 1850, and remanded with it to the 
lower court 


The 3rd July 1850. 

No. 22 of 1850. 

Regular Appeal from the decision of Moulvee Ashruff AH Rhan> Principal 

Sudder Ameen, dated 25^/t February 1850. 

Ayesha Becbcc, Representative of Bahur Ali, (Defendant,) 

Appellant, 

versus 

Moulvee Bushccroollah, (Plaintiff,) Respondent. 

Suit instituted on the 4th August 1848, for the possession of 
d. 1-6-13-2 of land, with mesne profits. Company’s rupees 754, 

The plaint sets forth that plaintiff was owner of a talook called 
Bakur Pran included in talook Tcetaram, consisting of d. 1 k. 8 of 
land, with khanabaree and putteedaree; that it was held by the 
defendants at a rent of Company’s rupees 32-3-3; but that, besides the 
above talook, Bakur Ali cultivated k. 5-5-2 in the neej of plaintiff, 
and d. 1-1-8 in talook Muddooram; that this last talook was sold 
under Regulation VIII. 1819 at plaintift‘’s suit, and purchased 
by Budderooddeen for 15 fupees;but that the purchaser did not 
t^e possesion, but resigned his right to the plaintiff', who called 
in vain on defendants as occupants to pay rent for the land. On 
their not appearing, he let it to Kumur Ali and Aman Ali, but 
was unable to give them possession, for which he now sues with 
mesne profits from 1202 M. 

The defendant Bakur Ali, who alone appeared in court, replied 
that if plaintiff had let the land to Kumur Ali and Aman Ali, 
he should have sued them; that he (defendant,) and his partners 
had taken a pottah of the plaintiff, but objected to the heavy nuz- 
zerona, 180 rupees, required, on which plaintiff gave a lease of the 
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whole talook of Tcetaram Gopccnath, with goonjucsh and cheetkaet, 
on the same terms as it had been held by the former tenants; that 
plaintifPs object is to deprive defendants of the goonjuesh. Defend¬ 
ant then objects to the description of several defendants not pre¬ 
sent, and next urges that he has the sole right to talook Teeta- 
rani Gopeenath, and complains of the measurement of the land by 
the ameen, but does not distinctly state on what grounds he disputes 
plaintift*’s claims now brought into court, or whether ho partially 
admits it. • 

The principal sudder ameen docrcod the case to the plaintiff', 
observing that the chittas of measurement sliow the land in ques¬ 
tion not tq be included in the talook of defendants; that the pottah 
is for talook Tectaram, not for Muddhooram, to wliicli the land in 
dispute belongs. He gave the plaintiff d. 1-4-11, with w^asilat. 

Ayesha Beebee, representative of the defendant, appealed. Slie 
averred that the defendant held the talook Teetarani Gopeenath, 
and on refusing the payment of 180 rupees niizzerana, the plaintiff 
had granted the goonjuesh; that the defendant had held possession 
sixteen years ; and that the suit was barred under Section 14, 
Regulation 1,11. 1793 ; that in connivance with the collector’s 
amlah,plaintiffcausedthclandto be measured in his name, although 
he had previously given it as goonjuesh to defendant; that 
the principal sudder ameen should have called on the plaintiff to 
prove possession before or after 1202 ; that plaintiff has included 
some land belonnin^ to talook Muddhooram with the noahad ; that 
plaintiff' being formerly in possession of more land than he was 
entitled to, did not include it all in the pottah, but gave it as 
goonjuesli, and now claims rent in arrear. 

Judgment. 

The chittas of measurement, and the evidence generally adduced 
before the principal sudder ameen, show the land to belong to 
plaintiff^ and the defendant scarcely denied tliat such was the fact. 
In appeal, he asserts that there was some understanding between 
him and the j)laintiif, the olyect of the pottah being to conceal tlio 
real quantity of land owned and tenanted. Had tliese circum¬ 
stances been urged before the principal sudder ameen, they would 
doubtless have received due consideration; but I cannot, in appeal, 
entertain an entirely new suit which the defendant apparently 
wishes lo institute. The principal sudder ameen, with the evidence 
adduced before him, could not decide otherwise tlian he has done; 
and quite agreeing with that officer as regards the mci’its of the 
case on trial, I dismiss the appeal. 
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The 9Tn July 1850. 

No. 26 of 1850. 

Regular Appeal from the decision of Mr. James Reify, Officiatiag Addi¬ 
tional Principal Sudder Ameen, dated 2Ath April 1850. 

ALdool Ali, (Defendant,) Appellant, 

versus 

Mahomed Shurcef, (Plaintiff,) Respondent. 

Suit instituted on the 11th May J849, for possession of d. 
9-14-1-2 of land, turuf, lakhiraj, and noahad, with mesne profits, 
rupees 1408-2. 

The plaint sets forth that Ruhmutoolali, fatlier of plaintiff, died 
in 1186 M., leaving sundry small estates as detailed, with per¬ 
sonal property. Two sons, uterine brothers, inlieritod,—the plaintiff^ 
a minor, and Mahomed Kamil, father of Abdool Ali, the defendant. 
That, with the property so inherited,MahomedKamil made purchases 
of land, viz,, turuf Rajehunder and turuf Budderooddeen, living 
at the time in partnership with the plaintiff; that in 1202 M. S. 
the brothers separated, when the younger, the plaintiff^ obtained, 
as his share, only d. 7-9-1-3 of inferior land badly situated, 
while Mahomed Kamil retained d. 27-5-3-2 ; that farkhuttees 
w-ere exchanged between the brothers; but that plaintiff imme¬ 
diately sued that the farkhuttee given by him might be declar¬ 
ed void and improperly obtained, which was done by the 
moonsiff of Deang on the 12th August 1842; that the brother 
has since sold d. 7-9-1-3, turuf Rajehunder, leaving 19-12-13 
in possession of his heirs, and that he likewise procured a 
settlement of 4-10-14, lakhiraj bazaftce, on 9th May 1836, and 
that he also obtained for Kumur Ali the settlement of 4-2-17-2, 
holding it himself as itniam; th<at Mahomed Kamil died in 
Poos 1209, leaving the present defendant of full age, one minor 
son, and other heirs. 

The defendant replied that his grandfather and plaintiff’s father, 
Ruhmutoollah, left only 5 d. 12-0-2 of land in turuf Aineer- 
chand Bowanee Singh, and that the subsequent acquisitions were 
purchases by the private means of his father Mahomed Kamil; 
that on the younger brother, the plaintiff, leaving the family house, 
Mahomed Kamil gave him the land he possesses; that this suit 
for a share of all the land is contrary to the Mahomedan law. 

The plaintiff rejoined that the defendant’s father never had any 
property but that which he inherited. 

The principal sudder ameen observed that the farkhuttee having 
been cancelled, both parties were in the same position as if such 
documents had not been executed ; that plaintiff has 7-9-1-3 
of land, and defendant 19-12-1-3; and that the question for 
decision w^as whether the money, by which this latter quan¬ 
tity had been acquired, had been supplied from the private means 
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of defendant’s father, or from the property inherited. The 
defendant had offered no proof that such money had been the 
exclusive property of his father, and it had been proved, that 
property had been inherited by both brothers. lie decided that 
all property acquired previous to 1202 belonged jointly to both 
brothers, and gave a decree in favor of plaintiff for one half of 
turuf Budderooddeen, and of tlie resumed lakhiraj land, rejecting his 
claim to the goonjuesh, and any land held under the name of Kumur 
All, as not proved. * ^ 

The defendant appealed, stating that his fatlier possessed proper¬ 
ty distinct from that which he had inherited, and that great expense 
had been ^incurred in maintaining and educating the younger 
brother; also that the cazeeshould have been called on for a futwa. 

The plaintiflp also petitioned, praying that the whole of the 
proceedings might be reviewed under Construction No. 868, and 
claiming a decree for the whole amount at which the suit was laid. 

Judgment. 

Ruhmutoollah died leaving considerable property, of which no 
account has ever been rendered. Shortly after his death, his eldest 
son purchased land, and could not prove before the principal sudder 
ameen that the means which enabled him to do so were acquired 
and not inherited. The brothers lived together till 1202 ; and the 
principal sudder ameen has considered all acquisitions previous to 
that date to he joint property, and has decreed accordingly. In 
the propriety of the order I concur, excepting so far as regards any 
incremental land (bhurut) in turuf Buddeerooddeen, or the lakhiraj 
bazaftce, adjudged to the plaintiflF, to which bhurut his riglit must 
be determined under Section 4, Regulation XL 1825. The 
expense said to have been incurred by defendant’s father might 
have been pleaded as a set-off*; but defendant gave no account to 
the principal sudder ameen. No futwa of the cazee was requisite. 
The plaintiff and defendant’s father were uterine brothers, and inherit 
equally. I dismiss the appeal. 


The 10x11 July ,1850. 

No. 31 of 1850. ^ ^ - 

Regular dppeal from the decision of Mr. James Reily^ Officiating Addi¬ 
tional Principal Sudder Ameen, dated May 1850. 

Runjeet Ram, (Defendant,) Appellant, 

verms 

Moonshee Kewul Kissen, (Plaintiff*,) Respondent 

Tins suit was originally instituted in the collectorate on the 
28th Juno 1848, for recovery of the rent of d. 1-2-6-2 of land for 
1209 M., with interest, rupees 37-2. 
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The plaintiff stated that lie was the farmer of Museean Chowdry, 
and that the defendant withheld the rent due by him, Company’s 
rupees 33, for land occupied in mouzah Gourchi and Goozrar. 

The defendant denied that he ever engaged to pay rent to the 
plaintiff. His property had been attached for rent by Ramzan Ali, 
Mulka Banoo, and Ahsan-ul-zuman; but the claim was disallowed by 
tlie court. Defendant is ready to pay, as soon as it can be ascertained 
who the proprietor of the estate is; has sued separately for 
possession of some land; has also sued Eyz-ul-Nessa and Zeenut 
Ali for illegal distraint. 

The principal sudder amecn considered that there were three 
points for decision: 

First .—Whether Ramzan Ali and Mulka Banoo or Ahsan-ul- 
zuinan are proprietors of the land ? 

Second .—Did they farm it to plaintiff? 

Third .—Did defendant pay rent to cither party, and will such 
payment bar the present claim ? 

He considered that the decree of the additional judge, dated 
17th January 1849, disposed of Ahsan-ul-zuman’s claim, it having 
been decided on that date that the land Jiad been legally trans¬ 
ferred from Ramzan Ali to Mulka Banoo, and that the plaintiff* 
was the farmer of the land, as decided by the moonsift* of Noapara 
on the 3rd May 1848. The defendant had filed a dakhilla 
for the rent of 1209, signed by Bhyrub Chunder Sen for 
Iladce Ali and Zeiiut Ali ; but had not shown either that 
the first had authority to collect the rents or the latter 
any right to receive them. The defendant, moreover, stated, in 
his reply, that he paid Ahsan-ul-zuinan, whom he seems alone to 
acknowledge, although this person’s rights were repudiated by the 
additional judge. He has filed a decree of the dejmty collector, 
giving damages in a distraint by Zenut Ali and Fyz-ul-Nessa. 
The principai'sudder aineen decrees therefore for the plaintiftl 

The plaintiff appealed, admitting that lie is a vyut, and had always 
paid the zemindars, but never the farmer; states also that he was 
ordei'ed to pay Fyz-ul-Ncssa and Zenut Ali, the purcliasers, by the 
collector, and that these parties should have been sued, 

• Judgment. 

The rights of the plaintiff as fanner were decreed by the moonsift’ 
of Noapara on the 3rd May 1848, and the alleged payment to otlior 
])artios cannot be admitted as sufficient. The defendant’s property 
was attached for tlie rent of 1209 by Fyz-ul-Nessa and Zenut Ali; 
and the collector refused to interfere because no security had been 
given by the defendant. This payment cannot be held to exonerate 
him as regards the plaintiff’, to wdiom he is clearly indebted for the 
rent of 1209. I dismiss the appeal. 


24 
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The 12th July 1850. 

No. 28 of 1850. 

Regular Appeal from the decision of Mr, James Reify, Ojfidatiny 
Additional Principal Sudder Ameen, dated \st May 1950. 

Ram Dass Bliuttacharj, (PlamtifF,) Appellant, 

versus 

Mehr-ul-Nessa, Sukeena Beebee, otherwise Ilccra, Anwar Ali, 
Asliruff Ali, Butldul Beebee, and others, (Defendants,) 

' Respondents. 

Suit instituted 3rd February 1848, for possession of d. 9-1-11-2 
of land, with wasilat and interest, rupees 1510-4-6. 

The piaint sets forth that, on the 7th February 1846, plaintiff' 
became the purchaser, at the collector’s sale, of turuf Ilurreehur 
Canoongoe; that plaintiff obtained possession of the estate, with 
exception of the above land situated in mouzah Joffra; that the 
defendants claimed it as talook Sugeer Mahomed, and refused pay¬ 
ment of rent; that plaintiff then let tlie land to Kam Hurree, and 
collected some rent from him; but the said Ram Hurree could not 
obtain possession, and when he sued for rent, the case was removed 
into the moonsilf’s court at Putteea, Ram Hurree then resigned his 
holding, and plaintiff refunded to him the rent he had received, and 
now sues the defendants, with wasilat at 2-4 per kanec. 

The defendants, Anwar Ali and others, replied that they, with 
Mehr-ul-Nessa, who is complainant in anotlier suit, are hereditary 
owners of turuf Sugeer Mahomed, and have paid their jumraa 
regularly; that they possessed this talook previous to 1126, at a 
jumma of 174-9-19; that the plaintiff accepted of their payment 
of the 4 annas kist, but afterwards gave a pottah to his tussceldar, 
Ram Hurree, who sued for rent, and obtained 2 rupees per kaiiee 
from the deputy collector; but that defendants then removed the 
case into the civil court; that plaintiff is entitled to 174-9-19 only, 
and that in the moonsiff s court plaintiff admitted he had received 
rent of the talookdar. 

The principal sudder aineen observed that defendants had filed 
4 dakhillas,—one signed by Ramnarain, plaintiff’s servant, who gave 
evidence on plaintiff’s behalf; but was not questioned as to the 
dakhilla, which was filed after his examination. If he did not sign 
the dakhilla, plaintiff might have caused him to be again summoned. 
Defendants filed an “ekwal,” dated 1126, showing that a talook 
called Subeer Mahomed then existed, and the discrepancy may be 
a mere clerical error. The talook was in turuf Morareedhur, 
who was a brother of Ilurreehur Canoongoe ; that the talook was 
certainly such under the former proprietors* Tlie principal sudder 
ameen, therefore, considering that the talook existed at the time of 
the decennial settlement, and that plaintiff* had himself accepted 
payment of a 4 annas kist, refused to give possession as sued for. 
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The plaintiff appealed, stating that Morareedhur and Hurreehur 
Canoongoe are separate turufs; that defendants claim to hold the 
land at a jumma of 174-9-19, and offer proof that they paid 185-10; 
that it was after examination of his servant, Rumnarain, that defen¬ 
dants obtained the dakhilla; that this decree is contradictory of 
tliat passed by the principal sudder ameen in case No. 29, in which 
Mehr-ul-Nessa is plaintiff, who is declared not to have proved 
payment of a fixed rent for the talook, while the other defendants 
are said to have done so in this instance. • 

Judgment. 

The officiating additional principal sudder ameen has refused to 
give possession to the plaintiff in this suit, on the ground that the 
talook Sngeer Mahomed held by defendant at a fixed jumma, is 
exempted from increase of rent under Section 26, Act 1.1845. In the 
suit brought by Mchr-ul-Nessa against Ram Dass Bhuttacharj the 
principal sudder ameen has given possession to plaintiff, but directed 
that she shall pay rent at the pergunnah rates. To prevent fur¬ 
ther suits being brought to determine the jumma payable by defen¬ 
dants in tliis suit, and to reconcile the apparent difference betw'een 
the judgment in this case and that in which Mehr-ul-Nessa is 
plaintiff, I consider it would be advisable to give wasilat at such 
rate as may be equitable, to the plaintiff in this suit. I have also 
some doubt whether talook Sugecr Mahomed, tnruf Hurreehur 
Canoongoe, is identical with talook Subecr Mahomed, turuf Moraree- 
dliur. The two turufs arc separate and adjacent, and if the talook 
was transferred from one to the other, the defendants ouglit to he able 
to produce some evidence of the fact, which they have not done. 
For a re-consideration of these points I remand the case to tlie 
principal sadder ameen. The usual order as regards the stamp. 

TrrE 12Ta July 1850. 

No. 29 of 1850. 

Regular Appeal from the decision of Mr, James Reily^ Officiating Addi^ 
tional Principal Suddep Ameen, dated May 1850. 

Ram Dass Bhuttacharj, (Defendant,) Appellant, 

versus 

Mehr-ul-Nessa, (Plaintiff,) Respondent 

The same suit as the foregoing, and remanded with it for re-con¬ 
sideration. 
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The IGth July 1850. 

No. 11 of 1850. 

Regular Appeal from the dedeion of Mouhee Ashruff AH Khan^ Prindpal 

Sudder Ameen, dated \Sith December 1849- 

Ali Ashkur, (Defendant,) Appellant, 

vereus 

Abdoollah and Obeedoollali, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Suit instituted on the 3rd Deceiriber 1845, for possession of 
k. 12-5-1 of land, talooka and juinma ryuttee, with wasilat and 
interest, rupees 634-12-3. 

The ^aint sets forth that the plaintiffs Obeedoollah and Abdoollah 
succeeded by virtue of a hibbaiianiah, signed by their fatlier in 
1183, to certain talook and ryuttee land in turufs Kanoorain and 
Kamdoolal; tliat tiie father dying shortly after execution of the 
above deed, aiul plaintiffs being still minors, the property was 
managed by Ali Ashkur, and the care of the mhiors devolved on 
Assxtn Ali, as previously provided for by the fatlier; that the plain¬ 
tiffs became of full age in the years 1193 and 1194 respectively, 
and that in Kartikh of the former year Ali Ashkur rclinquishecl 
charge of the estates, but gave no accounts; that Ali Ashkur 
<;ultivated on In's own account in plaintiffs’ talooks, k. 12-5 of land, 
at a rent of 25 rupees per annum, for which he gave a kubooleut 
to his fellow administrator Eshan Ali, and paid rent from 1193 to 
1196, since which he withholds it; that tliis kubooleut was destroyed 
in a fire, but that its existence has been proved in another case. 

Ali Ashkur defendant claimed the land, partly as dower of 
his mother on whom it was settled so far b^k as 1145, and partly 
as a talook. He gave particulars of arrangements entered into 
with the owners of the talook, plaintiffs’ predecessors, for payment 
of the revenue, and denied having been administrator to the estate 
of plaintiffs’ father. 

Abdool Wahid and other defendants, relatives of Ali Ashkur, 
also declared that the land had been given by Ameer Maliomed as 
dower to his djiughter Zueb-ul-Nessa, mother of Ali Ashkur, and 
grandmother to these defendants. 

Other defendants, the zemindars and the collector, merely denied 
that they had any interest in the suit 

In replication, the plaintiffs denied that the land had ever been 
given in dower, or that such arrangements as the defendant Ali 
Ashkur detailed had been made for payment of the revenue. The 
dower land given by their common ancestor, was stated to be situated 
in other villages, viz.,Khooid Huttea and Feringa. 

The principal sudder ameen observed that witnesses had satis¬ 
factorily establislied the existence formerly of the kubooleut signed 
by Ali Ashkur, and the payment of rent by him for the land 
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up to 1196; that the chittas of measurement show Ali Ashkur to 
hold the land as ryut only, and the plea of long possession cannot 
be maintained, as Ali Ashkur only lield it as adniimstrator during 
plaintiffs’ minority; that Ali Ashkur has produced no evidence 
whatever of the land being dower of his mother, except the deposi¬ 
tions of three witnesses, which cannot be allowed to weigh against the 
evidence on the other side; that by a roobakaree of the deputy 
collector, dated 30th December 1840, it appears that an ikrar had 
been filed showing the dower land to be^situated in Khooid Hutteea 
and Feringa as stated by plaintiffs; that the claim of Ali Ashkur 
to a separate talook of 2-12-3 as talook Humsa, in mouzah Ilurehla, 
is untenable, as tlie claimant has no proof. The pottah and dakhilla 
filed are denied by the zemindar; and if Ali Ashkur had*possession 
in 1181, as stated, the said talook could not in 1196 have been 
measured as ryuttee land. The principal sudder ameen therefore 
decrees for the plaintiffs. 

'J’he defendant Ali Ashkur appealed, repeating his assertions, a?id 
complaining that the principal sudder ameen rejected his petition on 
the 17th December 1849, requesting that witnesses might be sum¬ 
moned; that the hibba and ikrarnamas show the land to be 
dower; that the principal sudder ameen sliould have sent an 
ameen, and that lie has but partially investigated the case; that 
plaintiffs came of age in 1186 and 1187, not in 1193 and 1194, as 
stated by them; tliat appellant was administrator in 1183; that 
his mother withdrew a complaint on receiving the land mentioned 
by the deputy collector; that if the kubooleut said to have been 
signed by appellant was burned, how was the hibbanamah saved, 
and wliy did not plaintiffs sue for rent? fifteen years have elapsed, 
and appellant has had possession sixty years. The words hajut 
tusvis were written in the hibbanamali. 

Judgment. 

The first issue is whether the suit is barx'ed under Section 14, 
Regulation I fl. 1793. The defendant is averred to liave paid rent in 
1196. The kubooleut has been lost, and the witnesses^are dead; but 
the original kubooleut was filed in a former suit,’and copies of 
depositions taken on that occasion have been exhibited. This evidence, 
though noi very conclusive, has not been met in any way by 
the defendants, and, as there is no proof that it is not the best that 
can be procured, must be admitted. 

Tlie only other issue is the tenure on which the defendants 
occupy their lands. The plaintiffs have offered the evidence of 
witnesses that the defendant Ali Ashkur obtained possession when 
administrator to their father’s estate, and given proof of payment of 
rent by liim. They have filed an ikrar of the appellant’s mother, 
through whom he claims the lands, relinquishing all claim to any 
excepting that in Khooid Hutteea and Feringa; and the chittas of 
measurement by tlie collector show the proprietary right to be with 
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them. Against this the defendants have produced no evidence except 
three doubtful witnesses, who state that the land is dower, and 
admit that the plaintiffs paid the rent to the zemindars. The defendants 
have no written documents to prove their right to the land claimed 
as dower, and the arrangements, by which they relinquished a part, 
in order that the rent of the whole might be paid by plaintiffs, 
rests on their own assertion only. The defendant, Ali Ashkur, 
has filed a pottah for k. 2-12-3, but the zemindar denies that 
it is genuine, and no prpof whatever has been oflered in its 
favor. On the 17th December 1849, the defendant petitioned 
that his witnesses might be summoned, but the principal sudder 
aineen refused to do so, and, in my opinion, very properly, as no 
depeudenefe could have been placed on evidence suddenly discover¬ 
ed when the case had been already pending four years. The asser¬ 
tions in the ap})eul are destitute of ]>roof. The words hajut tusvis 
are not in the hibbanamali. It is evident to me that the whole case 
has not been brought forward by the parties ; but the court can 
only decide on the record before it. The defendant, (appellant,) 
has failed altogether in proving any right to hold tlie land otherwise 
tJian as a ryut under the plaintift's, and I must therefore affirm tlie 
order of the lower court, and dismiss the appeal. 


The 20Tn Junr 1850- 
No. 6 of 1850. 

liegular Appeal from the decision of Mr, James Ueihjt Officiating 
Additional Principal Sudder Ameen, dated 1IM December 1849. 

Collector of Chittagong, (Defendant,) Appellant, 

versus 

Oorned Alee and Choonee Beebce, (Plaintiffs,) Respondents. 

Suit instituted on 6th Janiuiry 1849, for cancelling the settle¬ 
ment, and correction of the chittas of k. 8-10-2 of land, viz., a 
hant and hill or w^aste. Company’s rupees 587-2-7. 

The plaint sets forth that plaintiffs had succeeded to the 
possession of mouzah Chumbai, turuf KuinmerKooli, in which was 
situated a haut assessed previous to frhe* decennial settlement at 
rupees 9-8, abwab mahtoot, &c; that Gholam Ghonce removed 
the liaut to another site, since which it has been called by his name; 
that disputes arose, but that possession of the haut was given 
them, by order of the Dacca provincial court, in a case decided 
by solehnamah; that by the present measurement, the land on 
which tlie haut stood, has been found to be k. 1-17-1 instead 
of 2 kanees as before; that a settlement for the haut as also 
for k. 6-13-1, of liill and waste land, the property of Oomed 
Ali, has been made with Jaffer Ali, whose name is entered 
in the khuthean. That d, 1-3-2 of Jaffer All’s own land was 
included in this settlement called noabad, and given to him as 
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such by the collector at a jumma of rupees 9-3-9. The collector 
replied that rupees 9-8 is recorded as the jumma and abwab in 
1J29 M. (1767 A. D.) of the haut on plaintiffs’ land; that in 
1152, at the time of the decennial settlement, rupees 11, 10 
gs., for this and other similar demands, were deducted from the 
turuf, and that the land is now noabad ; that by present measure¬ 
ment the plaintiffs have d. 54-3-16-2 cultivated and waste land, and 
d. 6-5-11-1 toufeer, total, d. 60-9-7-3; that they gave a jaidad 
admitting they had received this land, and that tliis jaidad is of the 
nature of a farkhuttee; that the land was measured as noabad to 
Jaffer Ali in 1836, and settled with him on the 28th January 1837. 
If the plaintiffs have a claim, why have they allowed it to lie 
dormant so long ? The land is not the turuf of plaintiffs^to which 
the solehnamah filed in the provincial court refers, and other parties 
cannot be prejudiced by such a document Noabad land is at the 
disposal of Government 

Jaffer Ali, defendant in the original suit, replied that he had been 
already sued by the plaintiff's in the moonsitt’s court at Satkancah, 
for the haut, but tliat the suit had been withdrawn; that this 
suit is wrongly brought, the claim for the haut being ijmalee and 
tliat for waste land preferred on behalf of Oomed Ali only; that 
he, Jaffer Ali, is a partner of plaintiffs in turuf Rummer Kooli, which 
fact has not been noticed by them; that plaintiffs have not given 
particulars of the daghs, nor when the haut was removed ; that 
the jumma was deducted at the time of the decennial settlement; 
that plaintiff's called the land noabad before the rnoonsift*, and 
now claim it as turuf; that the suit is barred, 14 years having 
elapsed since the date of the chittas; that he, defendant, has 
possession, and has sued his tenant for rent. 

The plaintiff's rejoined that the fact that 11 ks. 10 gs. were 
deducted for the haut, abwabs, &c., prove their right; that they 
have always had possession, and that the land has never been 
transferred from one turuf to another; that the land was measured as 
their (^the plaintiffs’) property by the ameen in the khet chittas ; that 
the measurement was not chocked; that a second measurement was, 
on appeal, ordered by the commissioner, but that the order was not 
obeyed; that plaintiffs, as owners, had, under Regulation VIL 1822, 
a right to’the settlement; that they never gave a jaidad or 
farkhuttee, nor authorised any person to give one on their behalf; 
and, in reply to Jaffer Ali, they observe that possession of the land 
has been given them by the magistrate and sessions judge. 

The collector, in replication, observed that the haut does not 
appear by any papers to be part of the turuf, and that the jumma 
was deducted in 1152; that the mooktear, who signed the jaidad, 
is an old servant of plaintiffs, and that plaintiffs received d. 6-11-1 
on condition that this document should be filed; that the date of 
appeal to commissioner is not specified. 
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The ofRciating additional principal sadder amceu decreed the case 
^to the plaintiff for reasons which I abridge. He observed that the suit, 
having been brought within 12 years of the date of the settlemenf, 
was not barred under Section 14, Regulation HI. 1793. 

That tlie haut sued for, certainly formed a part of the turuf 
previous to the 10th July 18on which day it became a subject 
of litigation in the civil courts. 

That, when first established, a remission of rent was allowed by 
the zemindars. The haut was in talook Sufferoollah, and, being then 
in a talook, must have been in existence long before 1818, in whicli 
year it becapie the subject of a suit. 

Tliat the land was not reclaimed from the jungle. Before the 
haut existed there was a sugar plantation on the spot, and there are 
isinks and houses so situated as to bo easily recognised, and one 
taiik only is new. 

ThaJ the ameen who measured the land on behalf of the collector, 
admits that certain witnesses were present at the time, and these 
witnesses state that the land was measured as the property of 
plaintiffs. 

That the probability of the chittas of measurement having been 
altered to make them agree with the settlement is corroborated by 
the fact that the defendant makes no allusion to the talook in 
whicli the haut is situated. 

That the ameen admitted that the chittas filed were not original; 
that in the originals, when able to trace them, he inserted the dags 
of the measurement in 1126; that the original khet chittahs were 
copied in the collector’s oflBce; and that, without comparing them, lie 
signed the copy. 

The collector when called on to file the original khet cliittas, said 
he had destroyed them by order oftlie commissioner. In 1836 the 
collector had given authenticated copies of the chittas of 1126 M. 
(1764 A. D.;) to the ameen, and in 1849 when called on to file the 
originals, he produced a mass of papers, which from age could not be 
deciphered. During seventy-two years, from 1764 to 1836, the papers 
remaitied in good order, and in thirteen years, from 1836 to 1849, 
decayed so rapidly, as to be totally useless. The destruction of 
the original khet chittas of the present measurement, and the 
recent decay of those of 1126, must weigh against th^ collector’s 
defence. 

Tliat the Government, when assessing such land as that on which 
the haut is situated, was bound to prove its right, as from the 
state of the chittas of 1126, and the destruction of the khet chittas 
of the last measurement, both in some degree the act of the 
collector, the Government had rendered it impossible for the 
opposite party to prove theirs. 

That the decennial settlement was irrespective of the mea¬ 
surement of ll26 M,, (1764). It was made in 1152 M. S., 
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twenty-six years after that measurement^ and on a medium of the 
actual produce to Government in former years, not on a measure-^ 
inent then twenty-six years old.* It included probably accessions 
from 1126 to 1152; and Clause 2, Section 31, Reflation IL 1819, 
directs that there shall be no increase gf jumma for fraud, &c-, but 
that lakhiraj and thanadaree lands only shall be liable thereto. 

Tiie collector states that the chittas of 1127 and the present 
measurement were compared, and the difference declared noabad; 
but the collector cannot produce the chittas of 1126, and the Regu¬ 
lations give other lands to the zemindars. It is not stated how these 
are to be distinguished from the turuf^ and unless this can be done 
such lands are not liable to assessment. 

The papers of 1126 show the land as it then stood (in 1764,) 
not as it was in 1793. The Government has an undoubted right to * 
unasscssed land if it can be shewn that such land has not been pre¬ 
viously alienated. 

The principal sudder amoen further observed that the decree of 
the Sudder Court, dated 30th August 1815, in no way decides the 
present question. The Court merely declared the right of Rajesheree 
and others to so much of the noabad lauds as migiit be ascertained 
to have been in the year 1764, the undoubted property of the 
family, and that the orders of the Chittagong Council of 12th May 
1761, and 19th September 1763, only refer to the lands laid waste 
by the feuds between the inhabitants of this province and Arracan, 
not to the district generally, or land cultivated before or after the 
decennial settlement. 

That the haut is worth 500 rupees, while the value of 2 kanees 
of ordinary laud is very trifling; and that, as no comparison of the 
daghs of 1126 and the present measurement was made, it was not 
fair on tlie part of the collector to call the most valuable portion of 
the estate noabad and give it to a person wlio was neither occupant 
nor proprietor, ejecting plaintiffs, who liave the title both of occu¬ 
pancy and the right to the whole turuf of which tlie liaut forms a 
part. 

That the remission of rupees 11, gundahs 10, as jumma of the 
haut abwab, &c., was a remission of the nature of a sayer revenue, 
and deducted according td the avowed principle of the decennial 
settlement. • 

That the jaidad on which the collector depends for proof, merely 
gives particulars, viz.: 

Turuf, .. D. 54 3 16 2 

Deduct waste,... „ 3 7 9 0 

50 12 7 2 

Add Toufeer, ... 6 5 11 1 

57 1 18 3 


25 
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Signed by Debec Dass^ mooktar of the plaintiffs, who deny they 
ever gave him authority so to do; and the collector has brought 
forward no evidence to rebut this statement The jaidad, moreover, 
is for the aggregate of the land; no mention of what is in dispute, 
or of the haut, is made- 

That the objection that all the plaintiffs are not interested in all the 
lands sued for is not tenable. The cause of action is one and the 
same for both plaintiffs, viz., tlie settlement, not the possession of 
the land; and one defendant, Jaffer Alice, objected to separate actions 
being broiight. 

The collector appealed on tlie following grounds: 

First —The plaintiffs have given no particulars, which they should 
have donb under Section 3, Regulation IV. 1793, and themselves 
admit the k. 6-13-1 to be noabad, and two causes of action 
are made the subject of one suit 

Secend ,—The land was measured on the 1st May 1836, and 
settled on the 26th January 1837 ; 12 years and 10 months had thus 
elapsed since the land was measured; from wdiich day the time 
should commence, and the suit be dismissed under Section 14, 
Kegulation III. 1793. 

Third .—The principal sudder ameen has admitted as proof a 
decree of the judge, dated 10th September 1818, and one of the 
provincial court dated, 18th June 1820; hut these suits were settled 
by solehnainah; neither Government nor Jaffer Allee were represent¬ 
ed; no local investigation was made; and consequently the decrees 
cannot be allowed as proof against them. The noahad is Govern¬ 
ment property only, and settled with Jaffer Allee. The plaintiff's 
have received all the land they were entitled to, with the toufeer, 
and on the 21 st January 1846 gave a jaidad or receipt, from which it 
appears they have no other land, and now they claim k, 1-17 and 
6-13-1. The jaidad was signed by Debee Dass, an old, well known 
servant of plaintiff, and their duly constituted mooktar; but tlie 
principal sudder ameen states that the jaidad is for all the turuf 
Kumer Kooli, and tliat it does not appear plaintiffs relinquished 
their rights tq the haut. 

Fourth .—The principal sudder ameen says that the chittas of 
1126 cannot be admitted as proof, as the decennial settlement was 
‘not made by measurement; and that Clause 2, SectionT 31, Regu- 
tation II. 1819, prohibits an increase of jumma if any estates shall 
have increased through fraud or neglect The reply to this is, 
that shortly after the Honorable Company took possession of the 
country, an exact survey was made in 1129, and a jumma-bundee 
compiled on that measurement; two accounts (kurclias) were kept,— 
one for the land and another for the rent; and an exact account of all 
transfer of land from one village or estate, to another, kept, and tho 
net extent of each wos taken for the settlement of 1152 M. S. (1792 
A. D.); all wliich can be proved by documents in tho collectoratc. 
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According to this measurement tlie district of Cliittagong was 
settled. The zemindars of the decennial settlement were owners 
of the daghs composing their estate. They had no right to land not 
measured in 1126, and not settled in 1152, which remains the pro¬ 
perty of Government. Rajesheree obtained a decree of tlie Sudder 
Court on the 3rd August 1815, for the land measured in 1126 only; 
what was not measured remained in possession of the Government. 
Tliis case has been often taken as a precedent. 

Judgment. * 

Having made an abstract at some length of the able remarks of 
the officiating additional principal sudder ainecn, it will not he neces¬ 
sary for me to enter on the details of the case further than to state 
that T concur with the above officer generally, as to the points which 
he considers to have been established by the evidence. Tlie settle¬ 
ment of Chittagong was effected under the provisions of Regulation 
Vill. 1793 ; Section 68 of which enactment dkecls that the 
jumma of the preceding year is to be taken as the standard, and 
does not refer to measurement, except as provided in the following 
Section 69. In none but exceptional cases is the area^to influence 
the rate of assessment The collector has assessed the land, the subject 
of the present suit, on a comparison, as ho states, of the chittas of 
1126 with those of the present measurement; but it does not follow 
that, because the zemindars, owners of turuf Kumcr Kooli, were 
possessed of a certain quantity of land in 1126, (1764,) they were 
possessed of no more in 1793. Tlie collector has failed to prove 
even the extent of the turuf in 1126, for the chittas of that year are 
so much decayed as to be illegible, and those of the present mea¬ 
surement are open to suspicion. The original khet chittas have 
been destroyed witliout proper precaution liaving been taken by tlie 
revenue autlioritios that the copies kept for record were autlieiitic. 
In the present instance there is reason to believe tliat, in some par¬ 
ticulars, the copies differ from tlio original, witli wliich they cannot 
now he compared. Be this as it may, the collector does not claim 
the land either as thanadaree or lakliiraj, and even supposing the 
acquisitions of the zemindars to have been the result of fraud, their 
right to such acquisition of lafid cannot, under Section 31, Regula- ■ 
tion II. 1819? be questioned by the revenue authorities. As, more¬ 
over, the collector cannot sliow that the daghs of 1126 and 1196, the 
present measurement, were compared, he is less justified in selecting 
the most valuable portion of the estate (the haut) as the noabad, 
and still less in giving tlio settlement to Jaffer Alice instead of the 
old occupants, the plaintiffs in this suit. 

The first objection urged by the collector, in appeal, that the 
plaintiffs have not given proof of right and admit k. 6-13-1 to 
be noabad, and that the provisions of Section 3, Regulation IV. 
1793 have not been complied with, does not appear valid. The 
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plaintiffs have proved possession of the haiit for many years. In a 
suit before tlie moonsiff the plaintiffs called the k. 6-13-1 noabad> 
but urge that, finding they were mistaken in so doing, they withdrew 
their case. If not called noabad, as it stood in the collector’s books, 
they, the plaintiffs, might have been told that no such land as they 
described was to be found. The subject of action appears to be one, 
viz., settlement, though the land is owned by different parties. 

The second objection, that the suit is barred under Section 14, 
Regulation III. 1793, is not tenable as regards the settlement which 
was made on the 26tli January 1837, and the suit brought on the 
8th January 1849 within twelve years. There may be a doubt 
liow far the objection applies to the chittas. The cause of action as 
to them alrose when Jafter Alice’s name was entered as proprietor, 
the date of wliich is uncertain. 

Third ,—The principal sudder ainecn appears to have ad¬ 
mitted tlio decrees of the civil court as proof of possession, which 
tliey undoubtedly are. Ilis decree that the land is part of the turuf, 
is founded on the evidence adduced in the present case. The fact 
that the suit in 1818 and 1820 was settled by solclinamah, does not 
affect the question as to the payment of rent for the haut to the 
zemindars; nor are the interests of third parties affected thereby. 
Noabad land, if really such, is Government property; but the ques¬ 
tion is, whether this is not an acquisition to tlie turuf, which, under 
Section 31, Regulation II. 1819, and the terms of the perpetual 
settlement, cannot be questioned. Dcbce Dass was no doubt, as 
sliown by an exhibit of the Government pleader, the niooktar of 
the plaintiifs, and authorised by tlicni to sign all papers connected 
with the measurement. Had the jaidad on wliicli tlie collector lays 
stress, contained a clause tliat the zemindars had no further claim on 
Government, it might have been considered a bar to the present 
suit: as it is worded, it is rather a receipt for papers and tlie estate 
KumerKooli; but does not appeal* to bar further claims, if such 
exist. 

The fourth objection urged by the collector, that an exact measure¬ 
ment was made in 1126, and an account of all transfers kept, admits 
of question. It is impossible now to state whctlier a measurement 
made eighty-five years a^o, the papers of which are not attested 
by the signature of any European officer, was correct or not. The 
presumption is, that, in a newly acquired country, the measurement 
was not so. But, exact or not, the collector ought to have shown 
what it was in 1152, at the time of the decennial settlement; while he 
has only produced illegible papers said to be chittahs of 1126, prov¬ 
ing in fact nothing. 1 cannot admit that the district of Chittagong 
was settled according to the measurement of 1126, as such a settle¬ 
ment would be contrary to the provisions of Section 68, Regulation 
VIII. .1793; and if the zemindars are entitled only to the daghs of 
■which their estates were composed in 1126, it was at least incumbent 
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on the collector to show what those daghs were as compared with 
those of the present measurement^ which he has not done. Neither 
can I admit that the case of Kajesheree^ decided on the 3rd August 
1815, is a precedent in the present suit. That decree merely 
declares what noabad land is tlie property of the family; the 
present question is, whether the land assessed by the collector 
forms, or formed, part of a particular mehal, noabad or turuf, and 
in 1815 the chittalis of 1126 were in existence, which they arc not 
now. I consider that the collector has, altogether failed to prove 
tliat the land was unassessed and the property of Government at 
the time of the decennial settlement; and concurring in the view 
taken by the principal sudder ameon, 1 dismiss the appeal. 


The 20th July 1850. 
No. 7 of 1850. 


Ret/tdar Appeal from the decision of Mr, James Reily, Officiating Addi¬ 
tional Principal Sadder Ameen, dated Wih December 1849. 

Jatfer Alice, and after his death, Abdool Roaf, liis heir, (Defendant,) 

Appellant, 

versus 

Oined Alice and Choonee Beebee, (Plaintiffs,) Respondents. 

The same suit as the foregoing, Jaffer Alice being the party with 
whom the settlement was made by the collector. Appeal dismissed. 


The 25Tn July 1850. 

No. 19 of 1850. 

Regular Appeal from the decision of Moulvee Ashruff AH Khan, Principal 

Sudder Ameen, dated Wth January 1859. 

Gholam Nujuff, Buddeeal Jumma, and Gholam Hossein, 

(Defend^ts,) Appellants, 

• versus 

Kaloo and Potun, (Plaintiffs,) Respondents. 

Suit instituted 19th May 1848, for possession of 1 d. 3 k. of 
land, with wasilat, rupees 531. 

The plaint sets forth that plaintiffs had mortgaged their hereditary 
shikmee itmam, consisting of d. 1-3, inmouzah Dhurrumpore, to the 
defendants, for 157 rupees, 8 annas, for twelve years, ending 1207 
M.; that having been unable to give defendants possession of the 
whole itmam, they gave themselves a kuboolcut for 3 kanees; that 
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defendants now refuse to give up possession, and plaintiffs sue for 
the 1 droon which they still retain. 

The defendants admitted the mortgage, but objected to the land 
having been variously stated to consist of 1 d. and 1 d. 3 ks. They 
claimed a nonsuit, on the ground that their witnesses had been un¬ 
necessarily and maliciously made defendants, and that the owners 
and occupants had not been sued by plaintiffs. They further 
stated that the plaintiffs gave a kubooleut for 6, not for 3 
kanees as admitted by ttcin, and that shortly after they, the 
defendants, obtained possession under the mortgage, many disputes 
and difficulties arose, and plaintiffs fell into balance; that they, plain¬ 
tiffs, then executed three kubalas, making over the land absolutely 
to defcndaSits, but, when called on, refused to give up an ikrar the 
defendants had given to relinquish possession on the expiration of 
the mortgage, on the plea that it had been lost. 

In replication, the plaintiffs assert that the defence is false, and 
that, if they had sold the land, they would have given up the ikrar. 

The principal sudder ameen observed that the kubalas were not 
registered, and that defendants should not have taken such docu¬ 
ments until their ikrar to relinquish possession on expiration of the 
mortgage had*been returned; that the zemindars do not appear to 
have entered the names of defendants as owners of the shikmee 
itmam; that plaintiffs admit they could not give possession of 3 
kanees and sue for 1 droon of which they did give possession. He 
decreed the case for the plaintiff's. 

The defendants appealed. They denied that the plaintiffs had 
proved their case, assert that another kubala given by them, the 
plaintiffs, prove the boundaries of the land purchased by defendants, 
and that the plaintiffs never petitioned that the jureeb chittas stand¬ 
ing in defendants’ names should be altered, and claim a nonsuit in 
consequence of the witnesses to the kubala having been made 
defendants. 

JUDGMENT- 

The first issue is, whether the plaintiffs are liable to a nonsuit. I 
consider that the principal sudder aracen might have nonsuited them 
for including among the defendants two,witnesses to the kubalas. 
The case shows that these parties were in no way concer/ied in the 
suit but as witnesses for the defendants. As, however, the principal 
sudder ameen permitted the case to proceed, I will consider the 
second issue, which is, whether the kubalas are genuine. The 
plaintiffs have produced the acknowledgment of the defendants to 
relinquish possession of the land at the expiration of the mortgages, 
and have proved that the formality of a registration as owner in 
the zemindar’s books, usxial on occasion of transfer of inferior 
talooks, lias not been observed by the defendants. The defen¬ 
dants have, on the other hand, proved the deeds of sale by several 
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witnesses, although two had been made defendants by the plain- 
tiflFs, and explain that, when they called on plaintiffs to deliver 
up tlie ikrarnamah, the latter refused, on the plea that it had 
been lost, and assert truly that tho registration of the transfer of 
the talook by the zemindars was not necessary to the validity of 
the sale. The defendants have also produced evidence of several 
attachments made by them of plaintiffs’ property as defaulting ryuts, 
in which cases they claimed to be considered as purchasers. They 
have also filed a pottah signed by Kaloo plaintiff, and Sham Beebee, 
wife of Potun, describing other land as bounded by that purchased 
by defendants. Tlic characters of the parties in a suit like 
the present, may likewise be considered an evidenge. The 
record shows nothing against the defendants, while it appears that 
though the plaintiffs admit that they mortgaged the land to defend¬ 
ants for twelve years, they twice, on frivolous pretexts, during that 
period, endeavoured to eject them, giving rise on both occasions to 
suits before the magistrate under Act IV. 1840. I consider that 
the evidence generally proves the kubalas to be genuine, and there¬ 
fore reverse the order of the principal sudder anieen, and decree 
the case to the appellants, with costs in both courts. 


The 26tii July 1850. 

No. 94 of 1850. 

Regular Appeal from the decision of Moulvee Abdool Jubbar, Moonsiff 

ofissapoor, dated 17th January 1850. 

Bakur Ali, (Plaintiff,) Appellant, 

versus 

Fukeercliand and Zeenee Bccbce, (Defendants,) Respondents. 

Suit Instituted for possession of 1 k. 5 gds. of laklilraj bazaftco 
land, with mesne profits, Con^pany’s rupees 60-13-6. 

The plaintiff stated that he had inherited the above land in 
mouzah Dhurruinpore, and that in Bysakh 1208 M. he mortgaged 
it to Zeenee Beebee for 25 rupees, with possession for 1209, and took 
a kubooleut from Munohur Ali, her husband. This person died the 
same year, and although plaintiff redeemed the mortgage from 
Zeenee Beebee for 30 rupees, Fukeerchand, son of her late husband, 
still retains possession of the land. 

Fukeerchand defendant claimed the land in right of his father, 
who, he said, had purchased it for 25 rupees. It consists of 1 kanee, 
not 1 kance 5 gundahs. 
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Zeenee Bcebee admits that the land was mortgaged to her, and 
redeemed, as stated by plaintiff: her late husband had no property 
whatever. 

The moonsiff decreed the case to the plaintiff, with possession of 
the land, and rent from 1210. He expresses a doubt if the land is 
1 kanee or 1 kanee 5 gundahs; but gives the whole, whatever it may 
be, and considers Zeenee Beebee had no riglit to collect rent 

The plaintiff appealed. The moonsiff' gave 1 kanee only, not 
1 kanee 5 gundahs, and neither costs nor the rent for 1209. 
The moonsiff' has rejected the kubooleuts of Munohur Ali. 

Judgment. 

The moonsiff gave all the land, wdicthor 1 kanee or 1 kanee 
5 gundahs; and on this point the judgment cannot be amended. 
I amend the decree in otiicr respects, and give costs to the plaintiff 
against both defendants; also the rent for 1209 M., rupees 2-8, 
against Zeenee Bcchec. 

The 27tii July 1850. 

No. 98 of 1850. 

Regular Appeal from the tlecision of Moulvee Ahdool JahhuTy Moonsiff 

of Issapore^ dated 2^th January 1850. 

Bukslia Ali, (Defendant,) Appellant, 

versus 

Ilassun Ali, (Plaintiff,) Musst Kanoo Bcebee, Rumzan Ali, Musst 
Leonora Adam, and others, (Defendants,) Respondents. 

Suit instituted 1st October 1847, for possession of k. 3-5-3 
of land, liasila and khecia, with wasilat, rupees 57-6. 

The plaintiff' claimed, as great grandson of Bungoo Fakcer, a 
share in an itmam of d. 1-5-16-1 and 2 tanks, &c., held at a jumma of 
12 rupees, in mouzah Dhurrumpore, of which itmam the above named 
share was inherited by his father w'ho died when plaintiff was a 
minor, leaving him (plaintiff) to the cpre of his uncle and widow. 
The uncle sold his own share, and made over plainti]P'’s to Buksha 
Ali as surburakar. The widow re-married; and while the uncle 
lived, Buksha Ali paid the rent to plaintiff. On the uncle’s death 
in 1203, the surburakar refused further payment or to give up the 
land. Plaintiff being now of age brings this suit. 

Kadir Mahomed and other defendants corroborated the state¬ 
ment of the |:flaintiff. 

Buksha Ali, defendant, denied that the plaintiff’s father or undo 
had, either of them, at any time a share in the itmam. When his 
uncle died plaintiff was twenty-eiglit years of age. 
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The moonsifi* decreed for tlie plaintiff, considering him an lieir 
and representative of Bungoo Fakeer, and entitled to share in the 
itniam. 

The defendant Buksha All appealed, repeating his assertion, deny¬ 
ing that plaintiff has produced any proof whatever, but some wit¬ 
nesses with whom lie (defentlant) is at variance, and observing that 
the dates of the death of ])laintiff’s father, and of the plaintiff becom¬ 
ing of age are not mentioned. 

Judgment.* 

There is mucli contradictory evidence in this case. The plaintiff 
certiiinly descends from Bungoo Fakeer; but has not proved that 
his father had actual possession of a share in the itmaim TJiis he 
might easily have done by proof of payment to himself by Buksha 
AH, as surbarakar. When called on to produce proof in this court, 
he did not appear; and I can therefore only decree the case to 
appellant, with costs. 


The 29th Jult 1850. 

No. 10 of 1849. 

Regular Appeal from the decuion of Monfvee AAiruff Ali, Principal 

Sudder Ameen, dated SOM August 1849. 

Ramkant, (iTaintiff,) Ajipellant, 

ve%'sus 

Asghur All, (Defendant,) Respondent. 

Suit instituted 19th September 1848, for recovery of rent of 
land, with interest, Company’s rupees 361-12. 

The plaintiff stated that he was part owner of turuf Syud Ma¬ 
homed Arshad, and tliat in Aughun 1205 the defendant took a 
talook in the zemindaree at a yearly rent of rupees 169-10-3; 
that this rent, after a suit under Regulation VII. 1799 was 
partly collected, and the talook w^as sold for the balance on the 
11th August 1848; that rupees 339-4-6, on account of rent of 
1208 and lfi09, still remain due from the defendant, for which, 
with rupees 22-8 interest, this suit is brought. 

The defendant did not appear in court 

The principal sudder ameen observed that the kubooleut is dated 
21st Aughun 1205, and some of the witnesses say it was written 
on [the 22nd of that month; that the date seems to have been 
altered; and he therefore dismissed the suit 

The plaintiff appealed, claiming a decree, because the suit had 
been dismissed on insufficient grounds. 


26 
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JUDaMENT. 

Tho defendant has not appeared either before the principal 
sudder ameen or in this court, although duly summoned. The 
discrepancy in the evidence between the 21st and 22nd Aughun 
1205 docs not appear to me sufficient to invalidate the claim of 
plaintiff, who has proved the tenure of the talook by defendant 
and its sale for arrears. It is very doubtful if tliere is any altera¬ 
tion in the kubooleut. It seems likely that the paper was not good, 
and the plaintiff’s claim rests not on tho document, but on the 
correctness of liis accounts. I decree the case to the appellant, 
with costs in the lower court, but, as the appeal has been rendered 
necessary through the forgetfulness of his own witnesses, without 
costs incurred before the judge. 
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PuESENT: M. S. GILM0RJ2, Esq., Judge. 


The IsT July 1850. 

No. 33 of 1850. 

Ajipeal from the decision of Moheschimder Roy, Moonsiff of Dhumnaggur, 

dated \%th A][iril 1850. 

liasoodeb Mhaintee, (Defendant,) Appellant, 

versus 

lladliabulliib Das, Radha Sham Das, and Doorgadhun Das, 

(Plaintiffs,) Respondents, 

Claim, rupees 298-13-2, balance of rent, with interest, of mouzali 
Futtelipore, talook Moobarukp>re, on account of 1254 and 1255 U, 

The plaintiffs stated that talook Moobarukporc was their pro¬ 
perty, and that the defendant, falsely stating that he possessed a 
surburakarce title in Futtelipore, one of the mouzahs of the said 
talook, executed a kubooleut for the revenue thereof from 1250 to 
1274, before tlie deputy collector, at a jumma of rupees 130-15-10, 
and, notwithstanding he was in possession of the mouzah, he only 
paid rupees 10 on account of 1254; and they in consequence sued 
him for the balance of that year, and the I'cnt of 1255 U., with 
interest. 

The defendant denied the plaintiffs’ claim, and stated that mouzali 
Futtelipore is his hereditary surburakarce tenure, *and his title 
thereto was upheld by Radluibullub Das, one of the plaintiffs, wlien 
he held the,office of deputy collector, and that he was still in pos¬ 
session, He fiu’ther stated that the plaintiffs, prior to purchasing 
talook Moobarukpore in 1253 U., caused the former zemindar to 
institute a suit in the court of the sudder ameen, to set aside his 
surburakarce title, which was nonsuited ; after which Radha Sham 
Das and Doorgadhun Das, two of the plaintiff's, instituted a suit 
with the same object, and were also nonsuited in appeal by the 
judge, in consequence whereof they bore enmity tow’ards him; 
and notwithstanding Doorgadhun Das, one of the plaintiffs, teni 
their karpurdaz, Deenbundoo Das, had collected rupees 185-8 from 
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him, and rupees 91-1-6 from the ryuts, pending the appeal, which 
he preferred to the judge, for which lie and the ryuts held receipts, 
they unjustly sued liini, alleging that they had not collected the 
said sums. , 

The plaintiffs replied that they had not realized a cowree of the 
rent, beyond the sum of rupees 10, for which they had given the 
defendant credit. 

The mooiisiff was of opinion that it was unnecessary to enquire 
into the payments alleged to have boon made by tlic ryuts to the 
plaintiffs on account of 1255 U., amounting to rupees 91-1-6, and, 
leaving tlie adjustment of that question to be settled between the 
ryuts and the parties to whom they were said to have paid the 
money, confined his enquiry to the alleged payments for the aggre¬ 
gate sum of rupees 185-8, said to have been made by the defend¬ 
ant to Doorgadhun Das, and Deenbundoo Das, his harpurdaz. And 
with regard to the poutees produced in support of them, he pro¬ 
nounced them to be fabrications, in consequence of the same wit¬ 
nesses, who resided a long distance from the plaintiff Doorgadhun 
Das, having deposed to their having been present at the payments 
said to have been made on three different occasions; and two of 
the receipts for tlie sum of rupees 52, filed by him, being for the 
rent of 1253, though lie stated the money was paid on account of 
1254 ; also because the plaintiffs’ witnesses deposed tliat \\\q poutees 
were not in the handwriting citlier of the said plaintiffs, or of 
their karpurdaz; and that it was customary for tlie ryuts and sur- 
burakars to pay tlicir rents to the plaintiffs’ gomastah at the zemin- 
darry cutclierry, and not at the private houses of the zemindars, and 
other reasons detailed in his decree; and he in consequence decreed 
the plaintiffs’ claim. 

The defendant appeals, on the grounds that the moonsiff had 
decreed the plaintiffs’ claim, notwithstanding he adduced evidence 
that he had already paid his rent 

Judgment. 

After inspecting thefiled by the appellant, and giving full 
considel'ation to the objections advanced by him against the moon- 
sift’s decision, I cannot satisfy myself that those documents are 
genuine, or that they establish his assertion that he Ivid paid the 
rent claimed by the plaintiffs, or even any part thereof. For three 
of tlie pouters for tlie aggregate sum of rupees 59-8, are all of the 
same date, viz., the 4th Asar 1254; and two of tliose for rupees 52, 
are for the rent of 1253 U.; and consequently cannot be admitted 
as proof of payment of the rent of 1254. And although the appel¬ 
lant asserts that be presented a petition to the collector, complaining 
of the plaintiffs’ crediting the said sum of rupees 52 as the rent of 
1253, and that he does not know what order lladha Sham Das, 
one of the plaintiffs, who is serishtadar of the collector’s office. 
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caused to be recorded thereon, as he made no mention of the cir¬ 
cumstance before the lower court, his plea is inadmissible; and 
from the manner in which he now alludes to the circumstance, I 
entertain doubts whether he ever presented such a petition^ for if 
he really did so, he would have made mention of it in his answer 
to the plaint, and he would not, as alleged, have paid the further 
sum of rupees 50, on the 25th of the same month of Asar. Besides 
this, the defendant (appellant) filed no proof that he had paid the rent 
of 1253, with the exception of one poutee for rupees 35, dated the 
2nd 1*003 1253, It, moreover, appears that, although the poutees 
alleged to liavc been granted by Doorgadhun Das to the defendant 
bear his name, those said to have been granted by him to Gopal 
Sahoo ryut, in 1255, have no signature. Under the above circum¬ 
stances, tlierefurc, I sec no reason to interfere with the moonsiff’s 
decision. Had there been reason to suppose that the receipts filed by 
the defendant were genuine, it would then have been necessary to 
dix’ect furtlicr evidence to be taken regarding the alleged payments 
by tlie ryiits in 1255, but such is not tlie case, and tlie ryuts may 
tliercfore be left to settle tlie matter w'ith tlie respondents if they 
paid any rent to tlieiri. And 1 dismiss the appeal, and affirm tlie 
decision of the loAver court, without serving notice on tho respondents. 


The 4tu July 1850. 

No. 35 of 1850. 

Appeal from tlie dcchion of Moonshce GiireehooUaky Moonsiff' of Bala- 

sore, dated 2{)th April 1850. 

Saotee Das and Jyklslien Chund, (Defendants,) Appellants, 

versus 

Brijanund Das, (Plaintiff,) Respondent. 

Mussts. Annapoorna and Sabitree, the widow and niece of 
Kooshalee Das, deceased, and Musst. Pearce, for herself and Sham 
Das, minor son of Mai'kund* Das, deceased, (Defendants absent in 
appeal.) * 

The plaint sets forth that the defendants and others, in all seventeen 
(should be sixteen) persons, borrowed from the plaintiff* different 
amounts aggregating rupees 172, and conjointly executed a bond for 
the said sum on the 3rd of Poos 1248, promising to repay in the 
following Asar; and that all the others, with the exception of 
Kooshalee Das, Jykishen Chund, and Markund Das, had either re¬ 
paid the sums borrowed by them, or executed fresh iumusooks; and 
us none of the three said persons or their heirs would pay the sums 
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due by them, the plaintiff instituted the present suit against them, 


for the following sums, viz. 

Jykishen Chund for. Rupees 14 0 0 

Saq^e Oas and Musstn. Annapoorna 
and Sabitree, heirs of Kooshalee Das, 

deceased, . „ 40 0 0 

Musst. Pearee and her minor son, 

Sham Das, heirs of Markund Das, ... „ 6 0 0 


Total, rupees 60 0 0 

with interest to the same amount as the principal, on account of 
eight years, nine months, and five days. 

Musst**Sabitrce denied her responsibility for the debts of Koosha¬ 
lee Das, her deceased husband’s uncle, and stated that her father-in- 
law and his brothers separated in 1239 U., and that neither she nor 
her husband got possession of any of Kooshalee Das’s property. 

Saotce Das, brother to Kooshalee Das, made the same statement 
as Musst. Sabitree, regarding his separation from his brother, but 
he admitted the genuineness of the bond, by stating tliat he had re¬ 
paid the sum of rupees 25, borrowed by himself; he also acknow¬ 
ledged paying rent to the plaintiflF, his zemindar, through his brother, 
Kooshalee Das, who, he stated, collected the same from the different 
members of the family. 

Jykishen Chund admitted having borrowed the sum claimed from 
the plaintiff, but stated that he repaid it on the 3rd Bysakh 1250. 

The other defendants filed no answers. 

The moonsiff held that it was satisfactorily proved that Saotee 
Das and Musst. Sabitree lived together with Musst Annapoorna, 
the widow of Kooshalee Das, and jointly got possession of his effects 
after liis death; and disbelieving the evidence adduced by Jykishen 
Chund, to the repayment of the sum borrowed by him, and not 
considering it proper to summon the plaintiff’s son to ^ve evidence 
on his behalf, as he was to be considered in the light of the plaintiff 
himself, he decreed the sums, w'ith interest, respectively claimed 
fi'om the different defendants, and further directed that each party 
of them should pay their own and equal share of the plaintift*’s costs. 

In appeal, the defendants urged the‘same pleas as those set forth 
before the lower court, and further stated that their witnesses had 
proved their respective statements. 

Judgment. 

Although Saotee Das alleges that he long since separated from liis 
brother, Kooshalee Das, deceased, for the payment of whose debt he 
has been sued, his witnesses have not satisfactorily established the 
fact of their separation; and from the circumstance of his still con¬ 
tinuing to live in the same enclosure with his brother’s widow and 
his other relations, I see no reason to disbelieve the evidence of the 
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plaintiff’s witnesses, who have deposed that they all live together, 
and jointly succeeded to the property left by Kooslialoc Das; and he 
must in consequence be held jointly responsible for liis debt. And 
although Jykishen Chund states that he paid the •uin borrowed by 
him, with interest, to the plaintiflTs son, Juggemathpershad Das, and 
two of his witnesses have in a manner corroborated his statement, 1 
cannot, as the plaintift* has filed no receipt for the money, place 
reliance on their testimony, I therefore see no reason for interfering 
with the decision of tlie moonsiff, and hereby affirm the same, and 
dismiss the appeal, without serving notice on the respondent. 

The 5th July 1850. 

No. 34 of 1850. 

Appeal from the decision of Moheschunder Roy, Moonsiff of Dhumnaqqnr, 

dated 22nd April 1850. 

Sohadeb Punda, (Plaintiff,) Appellant, 

versus 

Khetro Jenna, and on his decease, Nurhiirry Jenna, his son, 

(Defendant,) Respondent. 

Claim, rupees 95-1, principal, and rupee 1-3-8-9 ki’ants interesty 
on a bond dated 9tb Asin 1257 U- Suit instituted 1st November 
1849, corresponding with the 18th Kartikh 1257 U- 

The plaintiff states that the defendant Khetro Jenna became 
security for one Kunnyc Mhaintcc, who was appointed karjee^ or 
tlicseeldar of mouzah Golkoond, talook Kesbpore, in 1256, and 
executed a security bond ; and the said Kunnyc Mhaintee having 
embezzled rupees 95-1 out of the balances of 1255, and the rent 
of 1256, collected by liim, Khetro Jenna executed the tumusook 
under which he sued, promising to pay the amount in one month. 

Khetro Jenna denied the claim, and stated that he went to 
Sumbulpore, in 1256, to trade in salt, and remained there nine or 
ten months; and, on his return homo, learning that the plaintiff’ had 
confined his son, Nurliurry Jenna, at his cutcherry, in order to 
make him write a teep in his (Kheti'o Jenna’s) name, for the money 
said to have been embezzled oy Kunnye Mhaintee, he went to the 
police thanaah and presented a petition, and a burkundaz was sent 
to release his son, and he afterwards accompanied him home but 
he never executed the tumusooL He also stated that he was un¬ 
able to wTite, and therefore could not have signed the tumusook as 
alleged by the plaintiff’; and if there was any truth in the plaintiff’s 
statement, he would have caused Kunnye Mhaintee to cxcute the 
tumusooli jointly with him, and ho would have mentioned on what 
date the zaminnamah was executed by him. 

The plaintiff replied that he did not sue Khetro Jenna under the 
security bond, and it was therefore unnecessary to specify the date 
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of it; and the defendant took hack the said document, at the time 
he executed the tumusook, lie also denied confining liis son to 
make him execute the bond, and stated that Beedoo Punda arrested 
liim for rent. • 

Nurhurry Jenna, in the place of his father, deceased, rejoined 
to the same effect as the answer filed by his father. 

The moonsiff was of opinion tliat it was not proved that Khetro 
Jenna executed the tumusook^ notwithstanding the writer of it, and 
the other witnesses cited by the plaintiff had deposed that lie had 
done so; first, because it was evident tliat, two days prior to the date 
of the tumusookj the defendant presented a petition at the thannah 
to procure the release of his son from confinement, and it was not 
probable *chat lie would have executed the document, at the time 
he must have felt exasperated towards the plaintiff, in consequence 
of his treatment to his son; secondly, because if Khetro Jenna was 
able to write, as alleged by tlie plaintiff^ ho would have signed the 
petition presented by him at tlie thannah, and not have affixed his 
mark thereto; thirdly, because it was not shown according to what 
accounts it was discovered that Kunnye Mhaintee had, as alleged 
by the plaintiff, embezzled the sum of rupees 95-1; neitlier did 
it appear that Kunnye Mhaintee was present when Khetro Jenna 
is said to have executed the bond; and it is not likely that he would 
execute it without ascertaining from him whether or not the money 
was due by him; and if the plaintiff ’s statement about the embezzle¬ 
ment was true, he would have caused both Kunnye Mhaintee and 
Khetro Jenna to execute the bond; and fourthly, in consequence 
of the disci’epancy between the evidence of the witnesses and the 
statement of the plaintiff’ as to the sum embezzled, the former having 
deposed that it amounted to rupees 112, out of which the plaintiff* 
remitted rupees 17, and the latter that it was only ruj)ees 95-1; 
and he in consequence dismissed the plaintiff‘’s claim, and lield him 
liable for liis own and defendant’s costs. 

Judgment. 

Although appellant states that he was in no way connected with 
the charge of'false imprisonment preferred at the tliannahby Khetro 
Jenna, and that it was preferred against Junmajoy Chowdry, his 
statement is manifestly false, and at vjiriancc with thei.evidencc of 
his own witnesses, the burkundaz and khundait, who were deputed 
to release Nurhurry Jenna from confinement; for they depose that 
on their going to the cutcherry, the appellant himself demanded 
from Khetro Jenna payment of the money, on account of which 
Nurhurry had been taken to the cutcherry, viz., the sum alleged 
to have been embezzled by Kunnye Mhaintee from the collections 
of mouzah Golkoond, and Khetro Jenna went into another apart¬ 
ment and wrote the bond. And it is evident from the petition that 
Khetro Jenna merely mentioned the name of Junmajoy Chowdry 
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in the petition, because he was the principal proprietor of the cut- 
cherry where his son -was confined. And for the following reasons 
I am of opinion that the plaintiff s claim is altogether false: 

First —It is not at all probable that Khetrtf Jenna would execute 
the tumusook at the very time he went with the burkundaz and 
the khundait to release his son from confinement, and without 
ascertaining from Kunnye Mhainteo that the sum was due from him. 
And if Kunnye Mhaintee embezzled the money, the plaintiff, as 
stated by the moonsiff, would have caused him, jointly with Khctro 
Jenna, to execute the tumusook. 

Secondly .—It is not shown what connexion existed between 
Khetro Jenna and Kunnye Mhaintee that he should become securi¬ 
ty for him; and the plaintiff’s story regarding Khetro Jenna taking 
back the security bond, is altogether unworthy of credit; for if tlie 
plaintiff was ever in possession of such a document, he would not 
have parted with it, until the sum said to have been embezzled had 
been paid. 

Thirdly .—The plaintiff has not only omitted to adduce any proof 
whatever of Kunnye Mhaintee’s having embezzled any money, or 
how^ the embezzlement was discovered within the s)iort space of 
nine days after the expiration of the year 1255, the whole of the 
collections of which the plaintiff asserts were collected by him; but 
his own statement and the evidence of his witnesses are at variance 
as to the sum embezzled, he in his arzee having stated tliat he 
embezzled rupees 95-1, and his witnesses having deposed that it 
amounted to rupees 112, of which the plaintiff remitted rupees 17, 
and caused Khetro Jenna to execute a tumusook for the balance, 
viz., rupees 95-1. 

Fourthly .—It is not likely that, if Khetro Jenna really executed 
the bond engaging to pay the sum alleged to be due by Kunnye 
Mhaintee, the plaintiff would have instituted the suit for tho 
recovery of the sum, within tlie short period of thirty-eiglit days 
from the date of the execution of the bond; neither is it probable 
that Khetro Jenna would have agreed to pay so large a sum in the 
short space of one month. 

Lastly .—Whether Khetro Jenna could write or not I consider of 
little consequence, with reference to the circumstances of the case ; 
but as the petition presented to the police two days before the bond 
is alleged to have been written, was evidently not signed by him, 
1 am inclined to crecBt the evidence of the defendant’s witness to 
the effect tliat he could not write, in preference to the evidence of 
the witnesses on the part of the plantiff, to the contrary. And 
seeing no cause to interfere in the moonsiff’s decision, it is hereby 
confirmed, and the appeal dismissed, without serving notice on the 
respondent. 
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Tiik 8tii July 1850. 

No. 41 of 1850. 

Appeal from the decision of Skibpershad Singk^ Moonsif of Cuttack^ dated 

31^/ May 18.50. 

SIriieeLas Otuli, Appellant, 

versus 

« 

Ramcliunder Niincl and otlicrs, (Defendants,) Respondents. 

Claim, possession of 1 LIswa 3 kanecs of land with the right to 
re-open two drains thereon. Suit laid at rupees 3-13. 

The particulars of tliis case are to be found at pages 13 and 14 
of tlie Zillah Reports for January last, on the 30th of which month 
T remanded the case, and directed that the whole of the land 
claimed by each party should be measured, in order to ascertain 
to wlioin tlie 1 biswa 3 kances of land in dispute belonged, as both 
parties objected to the inoonsifFs fonner decision ; but the ameen, 
who was deputed to measure the land, has omitted from his mea¬ 
surement a parcel of land, No. 122, in the possession of the defen- 
. dants, and the plaintiff, in appeal, objects that the defendant holds 
more land than he is entitled to under the said number ; and in 
consequence thereof, another lot of land belonging to him, viz.. No, 
123, has encroached on the plaintiff’s land, (or, in other words, the 
defendant lays claim to part of the plaintiff ’s land as forming part 
of parcel No. 123,) which appears probable enough. But uiuler any 
circumstances, the omission on the part of the ameen renders the 
investigation incomplete, and the order of tins court has not been 
carried into execution ; notwithstanding which the moonsift’ has 
decided the case as in the first instance, and imposed further restric¬ 
tions on the plaintiff, by binding him to cover the drain, &c. It 
is tlicrefore ordered, without entering into the merits of the case, 
that tlie decision of the inoonsiff’ be cancelled, that tlie case he airain 
returned to^the moonsiff', with instructions to have the whole of the 
land in the possession of both parties measured in his presence by 
another ameen, and, after comparing the measurement with the 
hhoureeah papers, decide whether the land in dispute belongs to the 
plaintiff or the defendants, and, if to the former, give him permission 
to re-open the drains without any further restriction than that of 
preventing the water therefrom flowing on the defendant’s land. 
The value of the stamp for the appeal will be refunded. 
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The IOth July 1850. 

No. 12 of 1850. 

Appeal f rom the decision of Moonshee Sheikh GureebooUah, Mvonsiff of 

Balasore, dated ^th January 1850. 

llugooiiatli Buralice, (Defendant^) Appellajit, 

versus 

Juggernath Das, (Plaintiff*,jf Respondent. 

Claim, rupees 12-9-8, principal and interest of a tumusook, 
dated 14th Aughun 1254 U. Suit instituted 9th May 1849. 

Tlie plaint simply sets fortli tliat the defendant borro\fed from 
him the sum of rupees 100, promising to pay tlie same witli intei'est 
in nine months, and executed the bond under which he sued. 

Defendant denied the claim m ^ 0 ^ 0 , and stated that, on the 1st 
Aughun 1254, he went to Damurpore, where bo remained two 
months in the house of one liliaig Acharjea, and that he did not 
return home until the lOtli of Srabun followinir. 

_ 

In reply, the plaintiff' stated that the defendant went to Damurpore 
two days after borrowing tlie above rupees 100, and returned to 
Balasorc on the 20th of Poos, on the 24th of which month lie came • 
to tJie plaintiirs house, and in the presence of several respectable 
persons executed a second tumusook for the sum of ru[)ees 100, and 
some days afterwards again went to Damurpore, and thence 
]>roceeded to Calcutta. And as the plaintiff* had failed to pay the 
sums thougli duly demanded of him, he liad sued him under botli 
tumnsoohs. 

The rejoinder of the defendant was to the same purport as his 
answer. 

The moonsiff* hold that tlie plaintifTs claim was established by 
the evidence of Nityechund and Purikhyt Dut, witnesses to the 
bond, and three other persons who deposed to the plaintiff'’s having 
demanded the money ; to one of whom the plaintiff’ was said to 
have given the bond for the purpose of drafting a petition of plaint 
when tlie defendant reejuestod four months’ respite to pay the money. 
And he was further oi* opinfon that the statement made by the 
defendant at4;ho police thannali, on tlie 20tli June 1848, to the effect 
that he was taking rujices 225 to tlie shop of Juggoo Das at Bara- 
batty, when Bhagbut Cutooah assaulted him, and carried off* the 
money,corroborated the plaintiff’s claim; for although in his arzee 
lie called himself Juggernath Das, he also went by the name of 
Juggoo Das. Therefore, disbelieving the evidence of the defendant’s 
witnesses, who deposed to his being at Damurpore at the time the 
bond is alleged to have been written, as well as that of Nidhcc 
Taldce, one of the witnesses to the bond, who denied all knowledge 
of it, he decreed the claim, with costs. 
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In appeal, the defendant objects that the bond was not proved by 
the attesting witnesses, one having denied signing the bond and 
pleaded entire ignorance as to its contents, and the other two hav* 
ing stated that they were unable to identify the document. On the 
other hand, the respondent states that the bond was fully proved, 
and places particular stress on the statement made by tlio res[)ou- 

dent at the thannah on the 20th June 1848, as corroborative of the 
fact. 

Judgment. 

Since Soolub Bcarah, one of the persons whose name is affixed to 
the bond, is dead, and Nidhee Taldce, another whoso attendance was 
caused by the defendant, (the plaintiff not having summoned him,) 
denies all knowledge of tlie document, and Nityechnnd was unable 
to state the date of the bond ; and although the said Nityeclmnd 
and Purikhyt Dut, notwithstanding they stated that they could not 
identify the bond, deposed tliat the person who wrote the bond also 
wrote the names of all the witnesses, it is quite palpable from an 
inspection of the bond itself, that the name of the said Nitycchund 
was not written by the person who wrote the bond and the names 
of the other ■fitnesses; and it morever appears that the names of 
Nidhee TalJee, Purikhyt Dut, and Nityechnnd, affixed as witness¬ 
es to the bond, filed in the present suit, are also affixed to the bontl 
dated 24th Poos 1254, filed in appeal case No. 14, which is the one 
alluded to in tlie replication of the plaintiff, and likewise to the bond 
filed in appeal case No. 31, which was decided in favor of the 
defendant (appellant) on the 3()th June last, (to which reference has 
been made at the request of the appellant’s vakeel.) Although the 
Mutncsscs state that they are in no way connected witli tlie plaintiff, 
and Nidhee Taldee in all three cases denied witnessing any of the 
documents, it is to be inferred that the respondent Jugemath Das 
is in the habit of fabricating documents, and that Purikhyt Dut and 
Nityeclmnd are in the liabit of giving evidence whenever required 
on his behalf. It is likewise manifest from an inspection of tho 
bond fifed in case No. 14, that the name of Nidhee Taldee is writ¬ 
ten in the same handwriting as that of Purikhyt Dut and Soodam 
Mahapatur, and that the name of Nityechund owZy, as is the case 
in the present suit, is written in a different hand, although the wit¬ 
nesses who gave evidence on behalf of the plaintiff* in that case, all 
stated that Nidhee Taldee only signed the bend himself. Under 
the above circumstances, I not only am of opinion that the plaintiff* 
has failed to prove his claim, but that the bond is a forgery. And 
although the respondent places much stress on the deposition of the 
appellant made at the police thannah on the 20th June 1848, to tho 
effect that he was taking rupees 225 to Juggoo Das, (which said 
Juggoo.Das the respondent asserts is himselfA at Barrabatty, when 
he vras waylaid and plundered by Bliagbut Uutooah, the appellant 
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not only denies that he was taking the money of the respondent, 
l>ut states that respondent was instigated by the said Bhagbut 
Cutooah to fabricate the bond and prefer the present claun on the 
strength of that statement; and with reference to the circumstances 
above related, such, in my opinion, is not unlikely to be the case, 
and in all probability the charge of plunder preferred by Rugoo- 
nath Burahee was also a fabrication. It is therefore ordered, that 
the appeal be decreed, and that the decision of the moonsiff bo 
reversed, and that a copy of this decree be filed with appeal case No. 
14. The respondent will pay his own and appellant's costs in both 
courts. 


The 10th July 1850. 

No. 14 of 1850. 

Appeal from the decision of Moanshee Sheikh Gurcehoollahy Moonsiff of 

BalasorCt dated bth January 1850. 

llugoouath Burahee, (Defendant,) Appellant, 

versus 

Juggernath Das, (Plaintiff,) Respondent. 

Claim, rupees 128-6-11, principal and interest of a tumusook, 
dated 24th Poos 1254 U. Suit instituted 18th May 1849. 

The circumstances attending this case are the same as those of 
the preceding appeal No. 12, and having all been related in 
connection with that case, copy of my decision in which has been 
herewith filed, it is unnecessai*y to do more than state in the present 
place that the witnesses Purikliyt Dut and Soodain Mahapatur 
Avere unable to identity the bond, and Nidhec Taldee, whose atten¬ 
dance was caused by the defendant, denied all knowledge of tlic 
bond. And whereas Nityechund as Avell as the aforesaid witnesses 
stated that tlio writer of the tumusook wrote all their names, and 
that Nidhee Taldee Avrote his own name, it is quite clear that the 
names of all the witnesses, except that of Nityechund^*SiVQ written in 
the same handwriting, whether they be in the handwriting of the 
person who, wrote the bond or not. Under these circumstances, I 
reject the bond as a fabrication, and decree the appeal, and reverse 
the decision of the Jower court. The respondent will pay his own 
and the appellant’s costs in both courts, with interest to the date 
of payment 
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The 16th July 1850, 

No. 10 of 1850. 

Appeal from the decision of Tarrakaunth Bidya Sagur, Principal Sudder 

Ameenof CttUack, dated 2^th April 1850. 

Bearali, (Defendant,) Appellant, 
versus 

Sheikh Ahmucl, (Plaintiff,) Respondent 

Claim, rupees 301-9-2-1, balance of a bond with interest dated 
1st Aughun 1256 TJ. 39th link. Suit instituted 5th May 1849. 

The plaintiff stated that, on the date of the bond, the defendant 
borrowed jfrom liim the sum of rupees 500, to be repaid in three 
months, and mortgaged to him certain buildings as security for its 
payment; and on the 3rd Maugh 1256, he repaid rupees 7-7, on 
the 25th January 1849 rupees 39, on the 29th idem rupees 
43, and on the 13th April 1849 rupees 61, total rupees 
221-7, whicli payments were recorded on the back of the ttimu- 
; but as he had not paid the balance, and wished for further 
time to pay it, he instituted the present suit for its recovery. 

The defendant denied either borrowing the money or executing 
the rahun tumusook, or repaying the sums alleged by the plaintiff*; 
and stated that, from the commencement of the year 1256 to the 
month of Phalgoon, he was not in a sound state of mind, and during 
that interval destroyed a great quantity of his own property, of 
M*hich the plaintiff was aware, and was not therefore likely to lend 
money to an insane person. He also objected that the bond liad 
not been registered, and that the plaintiff* had not stated whei'c it 
was written. 

The plaintiff, in reply, stated that his claim could not be rejected 
in consequence of the non-registry of the bond, and that the 
tiimusook or bond itself was written at the defendant’s house, and 
that the defendant’s plea of insanity was false, and ho all along 
transacted his own business; and on the 12th July 1849, the defen¬ 
dant’s mooktear, Kishen Sing, agreed to file an ihraree-jowab, but 
tho vakeel objected. 

The defendant, in rejoinder, stated t^at he had already filed an 
inkaree-joioab^ and asked how under such circumgtances his 
mooktear should wish or agree to file an ikraree-jowab ; he further 
stated that he only arrived from Sumbulpore oi\ the 11th July, and 
gave no mooktearnamah authorizing his mooktear to file such an 
answer; and that he was at Kundgur at the time the plaintiff 
states the tumusook was written, 

Tho principal sudder ameen recorded his opinion to the following 
effect. Although two out of four witnesses to the bond were cited 
to give evidence on the part of the plaintiff, and the evidence of 
those two witnesses was contradictory, the one having stated that 
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tlie defendant received the fiill amount of tlie bond, and the other 
that he only received rupees 250, and was to get the other half 
after the bond was registered; the plaintiff ’s claim was proved by 
the evidence of the writer of the bond, and two other persons who 
were present at the time it was written; and as the plaintiff' had 
filed the names of the said three witnesses, when first called on to 
file his proofs, it did not appear any fraud had been practised by 
the plaintiff; and disbelieving the plea of insanity advanced by the 
defendant, though it was corroborated by his witnesses, he decreed 
the claim. 

Against the above decision the defendant appealed, complaining 
that the decree had been passed against him, in opposition to the 
evidence; and the respoiicleut contended that his claim "liad been 
fully pi’oved, &c. 

Judgment. 

It is just possible tliatthe delendant (appellant) may have borrow¬ 
ed the money, but under the circumstances of the case it is not at all 
jwobahk^ as the plaintiff did not adduce any trustworthy proof that 
he did so; and 1 am surprised that the principal sudder aniocn, 
notwithstanding he recorded in his fysillah that tho plaintiff had 
only cited two out of the four witnesses to the bond to give evidence^ 
on liis behalf, and that their evidence was contradictory, one having 
deposed to the defendant’s liaving received tlie full amount of the 
bond, and the other that he only received half of it, and was to get 
the other half after the bond had be<?n registered, and moreover 
tliat the defendant was not of sound mind at the time the bond was 
written, should state that the execution of tlie bond was proved, by 
the evidence of the writer of it and two other persons said to have been 
present at the time it was WTitten, and decree the plaintiff’s claim ; for 
the appellant’s vakeel pointed out that Dhurnce Mhaintce, the writer 
of the bond, was a person of bad charecter and had been punished for 
fraud or theft, and filed copy of the magistrate’s roobakaree, which 
showed that he had been fined rupees 100, and ordered, on default 
of payment, to be imprisoned three months for the said offcnce. 
And although the respondent alleges that the appellant paid the 
sum of rupees 221-7, on four different occasions, he only produced 
three witne^es to depose to the last payment of rupees 61; and 
as the principal sudder amcen makes no allusion to these re-pay¬ 
ments, it is to he inferred that he put no trust in them; and for my 
own part, I consider them altogether unworthy of credit, for one of 
the witnesses could not state on what date the rupees 61 was paid, 
and the person who endorsed the payment on the back of the bond 
could not state who was present at the time, and the plaintiff did 
not name the third witness until three months after the other two 
witnesses had 4jeen summoned; whereas, if he had really been 
present, the plaintiff would not have failed to summon him in the 
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first instsnce. It is therefore ordered, that the appeal be decreed, 
and that the decision of the principal sudder ameen be reversed. 
Tlie respondent will pay his own and appellant’s costs in both 
courts, with interest to the date of payment. 


The 17 rn July 1850- 
No. 38 of 1850. 

Appeal from the decision ofMoonshee Sheikh Gureeboollah, dated \Ath 

May 1850. 

Ram Chunder Das, (Plaintiff,) Appellant, 
f versus 

Rugoonath Burahee and Lukhtin Burahee, (Defendants,) 

Respondents. 

Claim, rnpeos 269-13-4, viz. rupees 170, pi'incipal, and rupees 
99-13-4, interest, being the balance of a bond for rupees 200, dated 
5th Maugh 1252 U. 

The plaintift* states that, on the date above quoted, the defendants 
borrowed from him the sum of rupees 200, and executed the bond, 
promising to repay the same in the following Jyto, but they had 
only repaid rupees 15 on the 19th Bysakh 1253, rupees 12 on the 
22nd Jyte 1254, and rupees 3 on the 29th idem, total rupees 30, 
and he in consequence sued them for the balance. 

Rugoonath Burahee, defendant, denied borrowing the money, and 
stated that, on the 12th Aughun 1252, he went to Hunsooah on board 
of his sloop “ Jugemath Pershad,” to transport salt from that place 
to Calcutta, on the part of the salt contractor, Nundkishore Mundul, 
and arrived at Calcutta on the 13th Poos, where he remained until 
the 8tli of Maugh, and therelbre could not have borrowed the 
money or executed the bond on the 5th Maugh 1252, as alleged 
by the plaintiffl 

Luklmn Burahee, defendant, denied borrowing the money or exe¬ 
cuting the bond, and stated that the answer filed by his brother 
was a sufficient refutation of the claim. 

The plaintiff, in reply, stated that Rugoonath Burahee did not 
accompany the sloop, and that Unkoor Burahee, his son^ transacted 
the salt business. 

The defendants conjointly rejoined that Rugoonath Burahee, 
after taking the salt to Calcutta, as stated in their answers to the 
plaint, returned to Hunsooah and took in a fresh car^o, and accom¬ 
panied it as far as Bhouleah ghat, w'here he placed it in charge of 
Ruttan Beer, and in Chyte returned home. 

One of the witnesses to the bond being dead, and two others, 
Nityechund and Purikhyt Dut, being ignorant people, who could 
not identify the bond, and the fourth witness not having attested the 
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document though he was able to read and write, and the plaintiff 
having omitted to summon the writer of the bond though his name 
was attached to it, the moonsiff was of opinion that the plaintiff had 
failed to prove his claim, and, considering it to be proved by the 
evidence of three witnesses examined before the Court of Requests 
in Calcutta, that Rugoonath Burahce was in Calcutta at the time 
the bond is said to liave been W’^rittcn, dismissed the suit, with costs. 

In appeal, the plaintiff stated his claim was proved by the evi¬ 
dence of three witnesses, and tliat he dy. not cite the writer of the 
bond as a witness because he did not at the time know where he 
resided, but he had since learned that he lived at Bhudruck, and 
had also procured two receipts from the salt office, which would 
prove that Rugoonath Burahee did not accompany the suit to Cal¬ 
cutta in 1252 U. 


Judgment. 

Although I do not coincide with the moonsiff in thinking that 
the defendant Rugoonath Burahce has succeeded in proving tliat 
he was at Calcutta, at the time the bond is said to have been exe¬ 
cuted, but on the contrary, I am of opinion that he was not in Cal¬ 
cutta, wlierever else he may have been at the time; for although 
the persons examined on his behalf in Calcutta, deposed generally 
that he was in Calcutta in 1252, none of them stated the date or 
the month he was there ; and none of them produced their account 
books in corroboration of their statements, as they naturally would 
have done without tlieir being called upon to do so, if they knew 
that Rugoonath Burahee really was in Calcutta, on the date stated; 
and Bindabun Sircar, in opposition to the defendant’s statement, 
deposed that he never paid him any money on account of the hire 
of Ills sloop on the part of Puddum Lochun MunduL It moreover 
appears from copies of two receipts in the possession of tlie appellant, 
on account of salt shipped at Hunsooah on board the sloop “ Juger- 
nath Pershad,” on the 5th Aughun and 5th Maugh 1252; that the 
said sloop, on boai'd of which Rugoonath Burahee states he went to 
Calcutta on tlie 12th Aughun, and returned thence .on the 8th of 
Maugh 1252, was at Hunsooah on the date that the bond is said 
to liave been written. Neither do I consider that the execution 
of the bond on the part of the defendants is satisfactorily esta¬ 
blished, for none of the three witnesses who deposed to the fact, 
themselves attested the bond; and whereas neither Nitycchund 
nor Purikhyt Dut, two of the said witnesses, could identify the 
document, tlie one was unable to state the date, and the other 
could neither state the month nor date, on which it was written. 
It further appears that the said two persons were witnesses to no 
less than four Jbonds including the present one, executed in favor of 
the plaintiff, or his uncle, who live together, which have been before 
tlie cou0witlun the last 20 days, and I in consequence can place 

29 
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no confidence in their testimony. And if maliajuns and other 
money lenders will not take the proper precaution to have their 
bonds and other documents witnessed by parties who can write and 
are otherwise respectable, they must stand the consequences. In 
the present instance, in addition to the absence of any trustworthy 
evidence to prove the execution of the bond, ray faith on its authen¬ 
ticity is shaken by the fact of the two payments recorded on the 
back of the bond, as having been made in 1253 and 1254, liaving 
evidently been written at one and the same time, the handwriting 
and the color of the ink (wlxicli is pcculiai’ly dark) with which both 
entries ai’O made being exactly the same; and whereas the tliird 
payment is represented to have been made tlirough a “ cavreeah^ 
or dealer fn clotli, without any specification of Ins name, the appel¬ 
lant who was in attendance in court was unable to state through 
whom it was paid. It is therefore ordered, tliat the appeal he dis¬ 
missed, and that the decision of tlic moousilf be affirmed. 


The 24x11 Jcey 1850. 

No. 36 of 1846. 

Apjieal from the decision of Mohesh Chunder i?oy, Moonsiff of 'Dhamnng- 

gery dated 2nd May 1850. 

" Anadhce IMullick, (Plaintiff,) Appellant, 

versus 

Kooshalce Nund and others, (Defendants,) Respondents. 

Claim, possession of 4 ms. 11 gs. 6 cs. of resumed lakhiraj land 
iu mouzah Chittahatta, pergunnah Burooali, and the registration 
of his name as proprietor. Suit laid at rupees 45, instituted 
10th September 1849. 

The plaintiff* states that tlic land in dispute was the hereditary 
property of Purbakur Nund and Kooshalec Nund, and that, in the 
month of Poos 1256, the date ho does not recollect in consequence of 
the kubalah having been burned, Kooshalee Nund and the heirs of 
Purbakur Nund sold it to him for tlie sum of rupees 45, of which 
rupees 35 was at the time paid to the* defendants, and the kubalah 
and the pottah for the land were placed in the hands'of Mokoond 
Pullar, who, after the kubalah was registered by the pergunnah 
cazec, was to give the remaining rupees 9 to'thc defendants, and 
make over the kubalah and the pottah to the jdaintift*; and that on 
the 15th Maugh he gave the said balance to Mokoond Pullar, wlio 
delivered it to the defendants, but they, from time to time, postponed 
the registry of the kubalah, and iu Bysakh, Mokoond Pullai'’s house 
M^as burned, and along with it the kubalah and jxottah, as was 
reported at the police thanah and to the deputy magistrate. As the 
defendants refuised to execute another kubalah, though h^ad been 
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in possession from the date of Ills purchase, he instituted the present 
suit against them and Mukoond Pullar. 

Kooshalee Nund denied selling the land, and stated that tlic 
plaintiff, who cultivated the land under a pottah granted by him and 
the other proprietors of it on the 15th Bysakh 1266, had been 
instigated to prefer the suit by his master Juggornath Bulub Rai, 
who was at enmity with him (defendant,) and had got Mokoond 
Pullar to state that the kubalah and pottah had been bxirncd in his 
house, though the pottah had a long time previously been lost by 
Hurree Nund, He also stated that he paid the rent of 1256 to the 
zemindar. 

The plaintiff replied that his name had been recorded as proprie¬ 
tor in lieu of that of Purbakur Nund, in the zemlndaiis serishta, 
and that the zemindar had sued him for rent. 

The defendants’ rejoinder was to the same effect as lus answer. 

The moonsiff held that, in consequence of certain discrepancies 
between the evidence of tlic plaintiff’s witnesses, regarding the pay¬ 
ment of the balance of rupees 9, and the non-production of the 
kubalahy or deed of sale, wliich prevented the verification of their 
statements regarding their having signed that document, tlieir testi¬ 
mony could not be relied on. And he otherwise disbelieved their 
evidence and the claim of the plaintiff, because, if, as stated by them 
and the plaintifli the kubalah and jiattah as well as the balance of the 
purchase money were made oxer to Mokoond Pullar, on the under¬ 
standing that the defendants were to cause the kubalah to be certi¬ 
fied by the pergunnah ca/x'e, and present a petition to tlie collector, 
to effect the dakhil-kharij of the laud, and afterwards get the 
balance due to tlicm, and deliver the kubalah to the plaintiff, the 
said Mokoond Pullar would not have acted in opposition to his 
instructions, and have delivered money to the defendants before 
the kubalah was attested by the cazeo. And as Mokoond Pullar’s 
house was not burned until two months and a half after the plain¬ 
tiff* is said to have paid the balance of rupees 9 to the defendants, 
througli the said Mokoond Pullar, tho plaintiff would in the mean¬ 
time have taken hack the kubalah and pottah from him. lie 
also inferred, from the fact of Mokoond Pullar’s liaviiig detailed tho 
whole of tho particulars attending tho execution of the kubalah in 
his pctitionapi’<isented at the tlianah, twenty days after the burning 
of his house, and omitted to mention the name of Kooshalee Nund 
among the rest of the sellers, that Mokoond Pullar presented the 
petition in question in collusion with Juggcrnatli Bulub Rai, tlio 
plaintiff’s master, with whom Kooshalee was at enmity; and that 
Mokoond Pullar had been made defendant in the suit, to prevent 
the necessity of citing him as witness. And for the above and other 
reasons detailed in '\\isfysellahy he dismissed the plaintiff’s claim. 

In appeal, tRc plaintiff contends that his witnesses had proved tlie 
cxecutioji of the kubalah^ and that the ameen deputed by the moon- 
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sifT to hold local enquiry had reported that lie had been in posses¬ 
sion from the date of his purchase. He further alleged that the 
moonsiff had refused to file the answer tendered by Mokoond Pul- 
lar, but the moonsiff, who has been called on to report whether such 
was the case or not, states that Mokoond Pullar presented no 
answer, though he was in attendance at his court 

Judgment. 

Although it appears that the plaintiff (appellant) is in possession 
of the disputed land, the defendant Kooshalce Nund states that he 
cultivates it under a pottali granted by him, and his witnesses not 
only corroborate his statement, but the appellant admits that on a 
former ocfasion his father rented the land from the defendant; and 
therefore there is nothing impossible in his having at present let it 
to appellant. And as the kubalah is not forthcoming, and there in 
consequence exists no means of verifying the evidence of the 
plaintifPs witnesses touching its execution; and it is not likely that 
the plaintiff would have left the kubalah and pottali in MoKoond 
Pullar’s hands, two months and a half after the full amount of the 
■purchase money had been paid to the defendants, without himself 
adopting any. measures to procure its registry; and it further 
appears the plaintiff, instead of citing Mokoond Pullar, who, provided 
his claim was just, was able to give most important evidence on 
his behalf, as witness, without any cause made him defendant in 
the suit, I am of opinion that the plaintifTs claim is not proved, and 
consequently see no reason to interfere with the moonsiff ’s decision, 
which is hereby affirmed, and the appeal dismissed, without serving 
notice on the respondents. 
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Present ; JAMES GRANT, cEsq., Judge. 


The Sbd July 1850. 

No. 2 of lS48. 

Appeal frmn the decision of Pundit Nurhnrree Seeromonee^ Sudder 

AmeeUy dated the \^ih March 1848. 

Oojal Mundul and four others, (Defendants,) Appellants, 

versus 

Amecroollah, (Plaintiff,) Respondent. 

Claim, possession of 41 heegahs of land with mesne jft'ofits. 

The defendants plead that the land was in their possession until 
the plaintiff ousted in 1250. The plaintiff states that thejoteof 
41 beegahs was Beechook Singh’s, whose heir Anoorat Singh gave it 
up in 1249 ; that on the 25th Assar of that year, he (the plaintiff) 
obtained a pottah of the jote, from Sumboonath Rai, ijaradar, and 
liis gomashta Ram Chundor Rai, in the name of his servant Kuinla- 
kaunt; that the defendants ousted him in 1250 and plundered 
his crops ; that the said defendants at the same time accused liim 
of having taken their crops, and petitioned the magistrate for 
possession under Act IV. 1840 with success. 

The defendants Nusrut and Durbareo state that there were 
only 32 beegahs in Bccchook Singh’s jote; that in 1242 they obtained 
a pottah for it from him, and afterwards paid rent direct to th<5 
i jaradar, having been duly prev^entedby Beecdiook Singh; t^at in 1250 
tliey were ousted by the plaintiff, but obtained a decree against him 
under Act IV. 1840; that the plaintiff* never got a pottah from 
the ijaradar, and that Kumlakaunt, in whose name the pottah was 
said to have been taken, denied in his petition to the magistrate 
liaving been in the service of the plaintiff^ or having taken any 
pottah for him. 

The sudder ameen decreed the case, on the document and evidence 
for the plaintiff^ including that of Ram Chunder Rai, tehsildar, (in 
the foujdaree) as to the land having been given up by the heir of 
Beechook Singh, and made over to the plaintiff by a pottah in the name 
of his servant Kumlakaunt The sudder ameen overruled the docu¬ 
ments and evidence for the defendants, for sundry reasons including 
the fact that the witnesses pleaded ignorance as to how the defen- 
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dants had got the land or to whom tliey paid rent, and made ont 
that the defendants had been in possession for some sixteen years 
though they themselves only spoke to eight years. 

In appeal, the defendants’ success in the foujdarcc is detailed, 
including the sending of pottahs to the darogali for investigation, and 
it is urged that an amcen ought to have been deputed to make similar 
enquiries as to the land in this case, also that the plaintiff’s witnesses 
gave evidence in the sudder ameen’s court contrary to that given 
by them in the foujdaree, as per copies which the appellants are 
now prepared to file. All the defendants liave appealed, but only 
two of them, Nusrut and Durbarce, filed answers in the sudder 
ameen’s#court, I'lie case for possession is decreed against all with 
costs, but the mesne profits against Nusrut and Oqjal Mundul only, 
apparently because the plaintiff’s witnesses spoke to the crop of 
1250 having been taken away by them. As Nusrut and Oqjal 
make no special objection to this distribution, and 1 consider tlic 
sudder aineeu’s decision right in the main, 1 dismiss the appeal, 
with costs. 


The 3rd July 1850. 

No. 3 of 1848. 

Appeal from the derAsion of Pundit Nurhurree Seeromoiiee, S^idder 

Ameen, dated the 8/A July 1848. 

Oojal Mundul, (Plaintiff,) Appellant, 

versus 

Amccroollah and Moolookchand, (Defendants,) Respondents. 

Claim, rupees 576-10-9, value of crops plundered from 30 bec- 
gabs of land, possession of whicli was given to plaint!if under 
Act IV. 1840. The defendants deny the plunder of the plaintiff’s 
crops, and asserf that the plaintiff’and others plundered tlie crops of 
Ameeroollah’s jotc, formerly Bcechook Singh’s. The sudder amooii 
dismissed the case on the ground of discrepancies in the evidence 
for the plaintiff, and the reasons given by him for the decree in 
case No. 2 of 1848; and 1 in like manner dismiss the appeal, with 
costs. 
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The 3ud July 1850. 

No. 4 of 1848. 

Appeal from the decision of Pundit Nurhurree Seeromonee, Sudder 

Ameen, dated the July 1848. 

Nusrut and Durbaree, (Plaintiffs,) Appellants, 

versus 

Ameeroollah and Moolookchund, (Defendants,) Respondents, 

Claim, rupees 586-5-10, value of crofs plundered in 1250, from 
32 beegahs of land, the jote of Bcechook Singh, which the plaintiffs 
obtained possession of under Act IV. 1840. The defendants say 
the crops were Ameeroollab’s, and plundered by the^ plaintiffs 
and others. The sudder ameen dismissed the case on tlie grounds 
detailed in case No, 2 of 1848, and I in like manner dismiss the 
appeal, with costs. 


The 3rd July 1850. 

No. 5 of 1848. 

Appeal from the decision of Pundit Nurhurree Seeromonee^ Sudder Ameen^ 

dated the 2\st July 1848. 

Durbaree, Nusrut, Khowag, and Ramzanec, (Plaintiffs,) Appellants,* 

versus 

Ameeroollah and Moolookchund, (Defendants,) Respondents. 

Claim, rupees 510-13-4, value of crops plundered from 56 beegahs 
of land, possession of which the plaintiffs obtained under Act IV- 
1840. The defendants deny the plunder of the plaintiffs’ crops, 
and assert that the plaintiffs and others plundered the crops from 
Ameeroollah’s jote, formerly Beechook Singh’s. The sudder ameen 
dismissed the case on the ground of discrepancies in the evidence 
for the plaintiffs, and the reasons given by him for his decree in 
Case No. 2 of 1848, and I in like manner dismiss the appeal, with 
costs. 


The 3rd July 1850. 

» No. 7 of 1848. 

Appeal from the decision of Pundit Nurhurree Seei’omonee^ Sudder Atneen, 

dated the 3rd August 1848. 

Nusrut Mundul, (Plaintiff,) Appellant, 

versus 

Ameeroollah and Moolookchund, (Defendants,) Respondents. 

Claim, rupees 768-9-10, value of crops plundered from 42 beegahs 
of land, possession of which the plaintiff obtained under Act IV. 

19 
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1840. The defendants deny the plunder of the plaintiff’s crops, and 
assert that the plaintiff and others plundered the crops from Ameer- 
oollah’s jote, formerly Beechook Singh’s. The sudder ameen dis¬ 
missed the case on the ground of discrepancies in the evidence for the 
j)hiintiff, and the reasons given by him for his decree in case No. 2 
of 1848, and I in like manner dismiss the appeal with costs. 


The 3kd July 1850. 

No. 6 of 1848. 

Appeal from the decision of Pundit Nurhurree Seeromonee, Sudder 

Ameen , dated the 5 th August 1848. 

Issurchunder Rai, (Defendant,) Appellant, 

versus 

Beebee Sohonec, (Plaintiff,) Respondent. 

Claim, possession of " Bad Shokormallcekah,” containing 64 
beegahs, 14 cottahs. 

Die defendant states that the land claimed by the plaintiff is part 
of Runjaipore his property, and north of Shokormalleekah. The 
sudder ameefi decreed the case, on the strength of the evidence 
.of 20 witnesses for the plaintiff and sundry documents showing 
that Shokormalleekah is the property of the plaintiff, overruling 
the documents filed by the defendant and the evidence of his 
witnesses. The sudder ameen apparently decreed tlie case, because 
he was satisfied that Shokormalleekah was the property of the 
plaintiff, a fact which the defendant docs not dispute. The point 
for decision is whetlier the land in dispute is Shokormalleekah, 
or a portion of Runjaipore, north of Shokormalleekah. The plain¬ 
tiff sued for and obtained possession of Shokormalleekah under 
Act IV. 1840, and the magistrate’s decision was i*evcrsed by 
the sessions judge in 1251. No explanation of the circumstances 
which induced the defendant to oust the plaintiff* from the said 
64 beegahs, 14 cottahs, is given. The defendant states that Run¬ 
jaipore was farmed, to the end of 1249, by Deenatoollah, who, 
in Ica^e with the plaintiff, let 13 beegahs 10 cottahs of Run¬ 
jaipore, to Motceoollah, the plaintiff’s son, and 51 beegahs 18 
cottahs to her gomashta Enaictoollah; that he. In. 1250, (the 
farmer’s lease being up,) demanded kubooleuts from Moteeoollah 
and Enaietoollah, and on their default had the. land cultivated with 
indigo, &c., when Enaietoollah on the part of the plaintiff* sued 
for possession under Act IV. 1840. The plaintiff is a sharer 
of Dowlutpore, which was divided in 1210, and the butwarra 
papers show that Shokormalleekah, containing 64 beegahs 14 
cottahs, is in her division and what its boundaries are. It appears 
strange that the defendant should all of a sudden tdke possession of 
land under such circumstances; and liis version of the origin of the 
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dispute strikes me as by far the most probabla Two ameens were 
deputed by the sadder ameen to measure and take evidence as to 
the land, with instructions to give no opinion as to the result of their 
inquiries, and their papers certainly leave matters as much in 
doubt as possible. The land pointed out by the defendant is some 
20 beegahs more than that pointed out by the plaintiff, and there 
is nothing to show whether any or how much of the latter is inclu¬ 
ded in the former, the two measurements being made from different 
starting points. The defendant’s witnesses arc not asked how 
Shokormalloekah is situated as to the land claimed by the defen¬ 
dant, and every thing is left as much in the dark as possible. The 
butwaiTa chittali is in the record with the boundaries of Shokor- 
mallcckah, and there can he no difficulty in making a plan from it 
as a foundation, showing where and to what extent the boundaries 
pointed out by the parties differ from it and each other. If the 
defendant is right, Sliokormalleekah ought to be found south of 
Runjaipore with Bad Singa on the west and Bad Ilap on the east. 
I do not see how the case can be satisfactorily disposed of without 
a fresh measurement and evidence as to wlietlier the laud in dis¬ 


pute is immediately north of Bad Hidgloo, as stated by the plaintiff’s 
witnesses, or separated from it by Silokormalleekab, which it appa¬ 
rently must be if the defendant’s story is true. On the above 
grounds, 1 reverse the sudder ainecn’s decision, and remand the 
case for revision. 


Thk 4x11 July 1850. 

No. 7 of 1846. 

Appeal from the decision of Pundit Nurhurree Seeromonee, Sudder 

Afneen, dated the 22nd April 1848. 

Parbuttee Chowdrain, (Defendant,) Appellant, 

versus 

Kirit Singh, (Plaintiff,) Respondent. 

Claim, possession of dhara Komul Khan as part of Kholok Sojai 
julkur in Khan Alumpore, pergnnnali Bateah. l^ie defendant 
states that the dhara was ‘in Mirzapore, pergunnah Bateah, and 
subsequently on the day the case was disposed of wished to have 
“ turuf Nursingpore, pergunnah Beelbarya,” substituted for Mirzar 
. pore and Batcab, •which was not allowed. The sudder ameen 
decreed the case, on the documents and evidence for the plaintiff^ 
overruling the defendant’s documents as they did not tally in respect 
to names with the answer, and the evidence of the witnesses as 
vague and indistinct: mesne profits were awarded at the rate of 
60 rupees pcr^innum. 

The appellant now urges that her estate is recorded in the col¬ 
lector’s books as turuf Nursingpore, pergunnah Bateah, and in the 
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zemindarec papers as tiiruf Nursingpore, pergunnah Beelbarya, but, 
being commonly called Mirzapore, was by mistake entered in the 
answer as Mirzapore, pergunnah Bateab. This, however, is not of 
importance, as I agree with the sudder amecn in respect to the 
defendant’s witnesses, who generally plead utter ignorance touching 
the dhara, in dispute. The remaining point for consideration is 
the wasilat. It appears that, in 1241, the ancestor or predecessor of 
the plaintiff complained in the foujdaree against the ancestor of the 
defendant, for opposing his taking fish from the dhara, that the 
julkur of the dhara was attached while the case was pending 
under Regulation XV. 1824 ; that the case was struck off the file 
in 1242, the parties being referred to the civil court, and both 
required to give mocliulkas bintWng themselves not to take forcible 
possession. This case was instituted in 1251, and wasilat has been 
awarded for ten years with interest Copies of tlie inochulkas have 
not been filed, and the term for which they were taken is not men¬ 
tioned in the copy of the foujdaree roobakaree, but it not being usual 
to take such inochulkas for a longer period than one year, I do not 
consider the plaintiff entitled to wasilat for the seven years (1243 to 
1250) during which he neglected to sue for, or to take possession, 
Tlie sudder atlieen’s decision is therefore amended to that extent, 
find the appeal decreed, but without costs. 

* The 5th July 1850. 

No. 1 of 1848. 

Appeal from the decision of Tundit Nurhurree ^eeromonee^ Sjidder Ameat, 

dated the 28/A January 1848. 

Sobanath Misser, (Plaintiff,) Appellant, 

versus 

Budun Cliuiid, Golab Momin, and Hazarec Mundul, (Defendants,) 

Respondents. 

Claim, rupees 292-14-1 due on a bond for rupees 300-10-4, 
dated the 19th Augliun 1252, given by Golab Momin, on account 
of the balance due by Nund Koomcr Putwarrcc, the fatlicr of 
Budun Chuiid, for 1251, on the security of the said Golab Momin 
and Hazaree Mundul. Nund Koomer, before his dtatli, stated 
he was plaintiff’s putwaree in 1250 and 1251, and paid up all that 
was due by him; that his quarrel with his surety Golab Momin 
may have induced him to sign the bond in league with the plaintiff. 
Hazaree Mnndul states that he is upwards of 90 years of age, 
nearly deaf and blind, and having long given up business would 
not be surety for any one. Golab Momin allows that he was 
surety for the putwarrec, but denies having given th^ bond, adding 
that on the date of the bond he was in another part of the coun¬ 
try, and on his return persisted in not giving any such document 



ZILLAH DINAOBPORK. 


15 


to the plaintiff, though kept in durance in order to extort it. The 
sudder aineen dismissed the case, on the grounds of numerous dis¬ 
crepancies in the evidence of the witnesses to the bond, the 
improbability of one surety giving a bond for what another 
surety was also responsible for, and the plaintiff having failed to 
produce tlie account showing the balance said to have been due 
by tlie putwarree. The appellant urges that the discrepancies 
alluded to by the sudder ameen are trifling, and that he is now 
prepared to produce the accounts which he was prevented from 
doing before the case was disposed of, in consequence of the record 
having been sent for from Gourgureoba to DInagepore, then back 
to the former place, and from there to Malda. The case was 
pending for upwards of eight months after the accoiiftits were 
called for, and the discrej^ancies in tlie evidence are as important 
as they well could be. Nund Koomer’s security bond is filed, and 
Golab Momin did not produce any witnesses in support of his 
answer, which looks very like an attempt to assist the plaintift* to 
obtain a decree against others who had nothing to do with the 
bond. Under such circumstances, I see no goo<l reason for dis¬ 
turbing the sudder ameenh decision, and therefore dismiss tiie 
appeal, with costs. 


The Stii July I8a0. 

No. 192 of 1848. 

Appeal from the decision of Pundit Nurhurree Seeromonee^ Moomiff 
(and Sudder Ameen) of Malda, dated the Ath July 18^18. 

Nursing, (Defendant,) Appellant, 

versus 

Mohun Chand and two otliers, sons of Bodon Chaiid, deceased, 

(Plaintifl's,) Respondents. 

Claim, rupees 100-7, the value of silver given in Maugh 1230, to 
the defendant, who agreed to have a farshee Itookah made by 
Sonatun, a sonar tlien w^orking in the defendant’s, shop. The 
defendant, who is a lohar, states that Sonatun, a sonar, worked on 
his own account in the deferfdant's shop and made him a hookah, 
which the pteintift* approving of engaged Sonatun to make one for 
liim and gave him silver for the purpose, and sent his son day by 
day to see bow the*work got on: that Sonatun made a hookah 
for tlic plaintiff, which was returned not being to his taste, after 
which Sonatun absconded, and that plaintiff abused a neighbour 
of the defendant whose remonstrance on the occasion is the real 
cause of this false claim. The moonsiff decreed the case on the 
evidence of fo^jr witnesses for the plaintiff, and two named by the 
defendant, sons of the original plaintiff, and now respondents. The 
silver is said to have been given in 1250, for the manufacture of a 
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hookah, which was to be made iu a montli, and tliis suit was 
instituted in 1254, though Sonatun the artiheor is said to have 
bolted within six months of the transaction. The evidence of the 
witnesses is barefaced, at the same time contradictory and impro¬ 
bable. I therefore reverse the uioonsiirs decision, and decree the 
appeal, with costs. 


The 25tii Jult 1850. 

]^o. 140 of 1848. 

Appeal from the decision of Moulvee Mahatabooddeeny Moonsiff of KalUa- 

gunge. 

Mohindcf Mundul, Gour Pallee, and Lalcliand Pallee, (Defendants,) 

Appellants, 

versus 

Dhun Mahomed, (Plaintiff,) Respondent. 

Claim, rupees 210-8, due on a bond for rupees 99, dated the 14th 
Sawun 1242. 

The defendants deny the authenticity of the document, Mohin- 
der and Lalcliand urging that they can write, and would liave 
. signed had they borrow^od, that they arc Hindoos, and thcrcfoi’e 
do not traffic in cattle, also that the bond on which the plaintiff 
,formerly obtained a decree against Mohinder was subse(][ueiit 
(3rd Bhadoon 1242) to this one (of Sa-wun). 

The moonsiff decreed the case minm the batta between Sicca 
and Company’s rupees, overruling the defendants’ plcaof being able to 
write, as it had been made without success by Mohinder, in a 
former case (No. 109 of 1846,) and recording Kanooram, the 
asserted writer of tlie bond, as disqualified from giving evidence in 
future, because his evidence in this case was contrary to what he 
stated before the additional moonsiff in tlie former case regarding 
this bond. The defendant Mohinder and Gour are brothers, and 
Lalchand their nephew. The former case against Mohinder, 
(No, 109 of 1,846,) was on a bond for 59 rupees dated the 3rd Bhadoon 
1242; and in it this bond dated in the preceding month was filed, 
Tlie witness Kanooram then said that the bond in this case was 
genuine, and written by him, whereas he now asserts that lie wrote 
the bond when the defendants were not present, at the request of 
the plaintiff who said—a bond is lost, make out another; and in 
explanation of^ the discrepancy with reference to his evidence before 
the additional moonsiff, that he was under the influence of ganja, 
and depressed in spirits from the death of his son, and therefore said 
the plaintiff had requested him to manufacture the bond. This 
evidence is very indistinctly written, but clearly cannot be of any 
benefit to the plaintiff, whose other witnesses also ddfer, one stating 
that the money was borrowed for the purpose of trading in cattle. 
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and the other that it was for household purposes. There are nine 
bonds, all said to have been given within ten months for rupees 
99,59, 25,12, 29,25,16,21, and 5, in which the defendant Mohinder 
is either borrower or surety. The plaintiff formerly sued on the 
second for 59 rupees, and obtained a decree (No. 109 of 1846), 
though it was only against Mohinder, while this case is against 
him, his brother, and nephew, and for a larger amount. The former 
case (109 of 1846) was appealed mainly on the ground that the 
defendant was in the habit of signing aigr document on which he 
borrowed money, and with reference to that point I gave tlie case 
against liim. The several bonds abovementioned were then filed 
or allowed merely with reference to the signature question. Looking 
at them now with reference to the dates, sums, and the »se made 
of them, probability is decidedly against their being genuine. The 
purpose for which the money is said to have been advanced on the 
bond to the Hindoo defendants, is also most improbable. Two wit¬ 
nesses to the bond differ as to the purpose for which the money was 
borrowed, while the evidence of the third, the asserted writer of it, 
is clearly against its being genuine notwithstanding his attempt to 
explain discrepancies. On the above grounds, I reverse the moon- 
sill’s decision, and decree the appeal, with costs. * 




ZILLAII JES80RE. 


Present: C. STEER, Esq., Judge. 


The 3rd Juet 1850. 

No. 9 of 1850. 

Appeal af/ainst the decision of Bahoo Opinder Chunder Nyaruttun, 

Principal Budder Ameen of JessorCy dated the \2th April 1850 . 

Ram Porshad Biswas, (Plaintiff,) Appellant, 

versiis 

Gungagobind Dooba, (Defendant,) Respondent. 

Suit, debt on bond, action laid at rupees 3070. 

Tile plaintiffs statement is that the defendant borrowed of him, on 
the 3rd Bysakli 1256, the sum of 3000 rupees, giving him a bond for ^ 
the same, in wliich it was stiindated that the money should bo re¬ 
paid with interest in Jyte following. This condition not being ful¬ 
filled, the plaintiff brings this suit for the recovery of his money. 

The defendant denies the liebt in toto, and affirms that the bond is 
a forgery, also that ho never gave a power of attorney to Jai 
Gopal Roy, to authorise him to register the bond. That tlic said 
Jai Gopal and he have never been on terms, differences having 
existed between their families for years. That all the actors in this 
suit are factory servants, or men under the influence of Mr. 
^laclaggan, against whom he holds a decree for a large amount, and 
that Mr. Maclaggan, in whose service plaintiff’s son now is, is at 
the bottom of tliis suit. 

The principal sudder ameen, on grounds fully detailed in his 
decision, dismissed tlie suit, and fined the plaintiff 200 rupees for 
making a false and fraudulent claim. 

• Judgment. 

There is much in this case to excite suspicion that the claim is 
any thing but a just and honest one. In addition to what is said in 
the judgment of the lower court, in proof of the falsehood of the 
claim, I observe that, from the tenor of the evidence adduced on the 
part of the plaintiff, and from there being not a Avord of evidence to 
show the contrary, it Avould seem that there had been no talk or 

20 
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getting a decree in her favor Whereupon she and the other 
defendants, save llada Mohun Chowdree, the talookdar, ousted the 
plaintiffs. 

Purrus Monee, defendant, makes answer that the land never 
belonged to the plaintiff’s gatce jumma in Ram Nuggur, but is 
part of her lakhiraj tenure in Batpara. That in 1245, Ncjamdee, 
the father of Danu, held the lands from her husband’s brother, 
Maheim Alii, (from whom defendant inherits,) under a kuboolcut, 
and that since Nejamdec’s death, his son Danu has paid his rents 
to her. That in 1253 she had the lands cultivated as usual (Danu 
holding on tlie bhowlce system,) wdien the jdaintiffs without any 
title dispossessed her, and, in collusion with Danu, cut and carried 
away the crop, when the defendant brought an action agaytst them 
under Act IV. 1840, wliich ended in her being restored to her lands. 

The other defendants made no ap])carance. 

The principal sudder amcon referred tlio case, under Regulation 
11, 1819, to the collector for report, who delaring that the title 
of the defendant as lakhirajdar of certain cliakeran lands, was not 
A'alid, the principal sudder ameen decreed the suit in favor of tlie 
, on the ground of that report, and for other reasons detailed 
scree. • 


plaintiffs 
in liis de 


Judgment. 


The validity of the lakhiraj title not being disputed, it was not 
necessary to refer the question of valid or invalid to tlic collector.' 
However, that error is now past correction. The judgment of the 
lower court 1 consider defective and erroneous on other grounds. 
A local ameen was first dojmtcd, wlio reporting that the lands were 
in the possession of the plaintifls, the lower court was m)t satisfied 
with Ills proceedings, and the naib nazir was then sent with orders 
to enquire, first, whether, including the 1 beegah 5 cottahs of land 
in dispute, the defendants had more or less land in her possession 
than the quantity stated in her tuiedad, and, second, whether on tlie 
Bat])ara mat there was any land belonging to the village of Ram 
Nuggar. The naib nazir, having accordingly visited tJie s})ot and 
made a full enquiry, rejiortcd that the land in dispute 'helonged to 
the defendant, Purrus Monee, as part of her cliakeran lands in 
Batpara; ant^ that, instead of 5 beegahs to which she was entitled 
by her taiedad, she was in possession of only 3 beegahs 8 cottahs, 
inclusive of the 1 hpegah 5 cottahs in dispute. lie also stated 
that there were certain lands of Ram Nuggur village mixed with 
those of Batpara, on the west mydan of tlie latter village. 

Now as regards the latter part of the nazir’s rci>ort I cannot see 
what there is in it to justify the lower court in drawing an opinion 
ill favor of the plaintitt*’s right The two villages of Batpara and 
Ram Nuggur, flire adjoining villages, the mat, called the Batpara 
mat, is between them, and the lands are somewhat mixed in that 
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locality. Now this proves nothing in favor of the plaintiffs, for, 
where there are lands of both villages, the defendant may have 
land as well as they; the one having lands there Is no argument 
that the other has none. 

The grounds on which the lower court decided the case in oppo¬ 
sition to the facts detailed in the nazir’s report, by which the defen¬ 
dant’s right, title, and possession were clearly established, are quite 
insufficient to support such a judgment. As to the collector’s 
report, that, as 1 observed above, ought not to liave been called 
for: and the case exhibits, in consequence, this strange anomaly, 
that a title which no one questioned or disputed has, by a gratui¬ 
tous act of court, been pronounced invalid. The collector’s report 
being tho chief ground on whi&Ii tlic lower court has decided the 
case against the defendants, and neither tliat nor any other ground 
shown being a sufficient reason for setting aside the nazir’s report, 
so entirely in favor of tlio defendant, and the truth of which is 
moreover corroborated by the proofs and evidence adduced by the 
defendant, I reverse tlie decision of the lower courts, and decree the 
appeal, with all costs against the plaintilis. 

TiXE 5 th July 1850. 

No. 12 of 1850. 

Appeal against the decision of Kylas Chunder Day, Moonsiff of Singhea, 

dated the \Ath December 18 ^ 1 ). 

Sittahdee Duffudar, Appellant in the suit of Nund Beehce and 

others, (Plaintiffs,) Respondents, 

versus 

Tlie Appellant, Jooru, and others, (Defendants.) 

This suit was instituted by the plaintiffs as heirs of llndderud- 
deen, to obtain a partition and separation of their share of a jute 
jiimma held by them and the defendants in joint possession. 

Sittahdee and Jooru, who, of the defendants, wore the only 
parties who made any apj)earance, reply that they are sons and 
sole heirs df Immamdee, deceased, wlio held the jote jumma in 
question as his own exclusive property, neither BuclderuJdecn nor 
any one else liaving any share in it. , 

Jooru afterwards filed a solanamah in wdiich he acknowledged 
the right of the plaintiffs to a third of thejurnma; but Sittabdee 
adhered to the statement made in his answer, and charged his 
hrotlier and fellow sharer with colluding with the plaintiffs. 

The moonsiff deputed an ameen to make a local enquiry regard¬ 
ing the plaintiffs’ claim to a third of the jumma, and whether they 
wore in possession of the same; on proof of which fact, as well 
ft*oin the ameen’s report, as by the evidence aftcrwdi'ds taken before 
the moonsiff, he decreed the case in favor of the plaintiffs, reserving 
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the separation and partition till the execution of the decree. 
And being of opinion that nothing has been shown in appeal suffici¬ 
ent to shako my firm belief in tlio justness of that decision, I hereby 
affirm it, dismissing this appeal, with costs. 

The 5th July 1850, 

No. 13 of 1850. 

appeal against the decision of Moulvee Syud Ahdool Moonsiff of 

JJhurmpoor^ dated the 20th Aecember 1849, 

Sumboo Mundle and Ilullodhur Mundle, (Defendants,) 

Appellants, 

versus 

Telokc Chand and Gopeenath, (Plaintiffs,) Respondents- 

The plaintiffs represent that they are paramaniks among th^ 
licad of tlie caste of joogees in pergunnah Taragonea. That besides 
them there are other paramaniks in the same pergunnah, whoso 
office it is to superintend marriage and religious ceremonies and 
adjust disputes relating to caste among their ti'ibc. The fees and 
fines on this account are divided into 15 shai’cs, Of which the 
plaintiffs and defendants arc entitled to one between tliem, suc\ 
having been the distribution for years; but lately the two defen¬ 
dants have refused to acknowledge the right of the plaintiffs to 
participate in the 1-15th share of the fees of the paramanik office,* 
which they claim to retain exclusively for themselves. The plain¬ 
tiffs therefore bring this suit to recover from them their share of a 
fee of 2 rupees paid by one Kisto Dhun, of which the defendants 
received 2 annas 6 pie, and of which plaintiff's claim half^ and 
bring this action to recover it. 

The defendants reply that the plaintiffs are not entitled to any 
of the fees given to the paramaniks of the pergunnah of Taragonea, 
and that tlicy possess no right or interest in any part of the 
15 shares into which those fees are divided. The lact is that the 
plaintiff's have occasionally officiated as agents or proxies for the 
defendants on certain ceremonies, but tliat they have no right to 
claim any part of the fees, und that their remuneration depends 
entirely on tlic pleasure of tlie defendants. 

The moonsiff gave the case in favor of the plaintiffs on the credi¬ 
bility of the evidence adduced by them. 

The defendants appeal against tliis decision; but I see no cause, 
after a full consideration of the case, to interfere with it. The 
appeal is consequently dismissed, with costs. 
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Tjie 9tii July 1850, 

No. 14 of 1850. 

Appeal against the decision of Baboo Kylas Chiinder Bay^ Moonsiff of 

Singa, dated the \ 2th December 1849. 

Ishore Cliunder Potdar, (Plaintiff,) Appellant, 

versus 

Madhub Cliunder Kund, successor of Buncliaram Kund, and 

Oinrut Bawah, successof of Moolookchaud Kund, and Mudoo- 

soodun Surburakar. 

This suit was instituted on the 20th March 1847, to recover 
aiTears of rent from 1242 to 1250, with ijitcrest and costs amounting 
to I'upees'218-0-8. 

The plaint sets forth that Moolookchaud and Buncharani lield a 
jotc jumma, in the name of tlie latter, in the village of Andulbiirreah, 
and that the heirs of tlie above were tlie occupants of the jote during 
the period above mentioned and Mudoosoodun was their surburakar. 
The plaintiff* tlicrefore sues all three defendants, for the recovery of 
the arrcai’s. 

Mudhub Cliunder and Oinrut Bawah replied that Mudoosoodun 
was never their sui’burakar, but on the contrary he was a servant 
of the plaintiff*. 

Mudoosoodun himself made no appearance in the lower court. 

• The moonsiff decreed the arrears, but I'eleased Mudoosoodun, 
observing that it was not sufficient to stamp responsibility on him 
because the plaintiff chose to call him a surburakar, and the plaintiff* 
had failed to prove that Mudoosoodun held any share or interest 
in the jote. 

The plaintiff appeals against the release of Mudoosoodun, affirm¬ 
ing that lie lield a direct interest in the jote with the other defen¬ 
dants, and that, ever since the death of Buncharani, the rents have 
been invariably paid by him. 

Judgment. 

The actual possessors and occupants of the jote arc tlie parties 
who are ans/»verable for the rents. Mudoosoodun has no share in 
the jote, and his being the manager on the part of others is no 
ground for rendering him liable for fho rents. He was veiy pro¬ 
perly exempted. The appeal is dismissed, with costs. • 
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The 9tii July 1850. 

No. 15 of 1850. 

Appeal against the decision of Moulvee t^yud Abdool Ruhj Mnonsiff of 

Dhurmpoor, dated the \^th December 1849. 

lladachurn Roj, (Defendant,) Appellant, 

vet'SJis 

Ramnarain Singh Roy, (Plaintiff,) Respondciit. 

The plaintiff sued to reverse a sumihary award of rent, and to 
recover a sum of money paid according to that awai’d, with interest 
and costs. 

The moonsiff decided the case in favor of tlie plaintiff* expnrtv^ 
rejecting the petition of the defendant, who desired to file an answer, 
because he did not appear till after the expiration of tlie notice. 

It appears, however, that the plaintiff ’s proofs and documents were 
not filed when the defendant made liis appearance, and he had 
therefore a right under Section 24, Regulation XXIIL of 1814, to 
be heard. 

The appeal is therefore decreed, and the case remanded to the 
moonsiff' for trial dc novo^ in presence of the defendant, who is also 
entitled to the return of the value of iiis stamp. Ordered accordingly. 

The lOxn July 1850. 

No. 16 of 1850. 

Appeal against the decision of Moxdvee Abdool lluhy Moonsiff of Sulheuy 

dated the \Ath December 1849. 

Burrut Chunder Day, (Defendant,) Appellant, 

versus 

Nubboo Kishto and Gopcenath, (Plaintiffs,) Respondents. 

The plaintiffs sue to recover the sum of rupees 31-2-5-1 the 
balance of an account as per hhata-bhye, signed by tlie defendant 
in admission of its correctness, and attested bcfoi'c witnesses. 

The defendant denies the debt in totOy as well as liis signature 
to the khata-bliye. 

The moonsiff decreed the claim, on the testimony of the evidence 
adduced by the plaintiffs in proof of the entry of the sum in the 
khata-bliye. 

Judgment. 

The leaf of the kliata-bhye, exhibiting the balance said to have 
beeu acknowledged by the signature, before subscribing witne^iSes 
of the defendant, ought to have been stamped, as ruled by the 
Construction 8f the Sudder Dewanny, No. 325 of 18th August 
1820. Without being so stamped, the khata-bhye was inadmissible 
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as evidence, and tlie plaintiffs ought to have been nonsuited 
for producing it in proof of their claim. The case is remanded to 
the moonsiflP, in order that he may so deal with it now, and tlie 
value of the stamp for the appeal will be I’efunded to tlic appellant. 


The IOth July 1850. 

No. 18 of 1850. 

Appeal against the decision of Anund Chunder Banoorjea^ Moonsijff of 

Kaloopolcy dated the Xlth December 1849 . 

Koocha Mea, (Defendant,) Appellant, 

t^i'sns 

Seetul Chunder Shaw, (Plaintiff',) Respondent. 

This suit was instituted by the plaintiff to recover the sum of 
rupees 124-l-3-3|, principal and interest of a bond executed by 
the defendant in his favor, and dated 9th Aughun 1254, 

The defendant denied the debt in toto^ and alleged that the 
claim Avas fictitious and fraudulent, that it Avas not instituted 
by the plaintiff at all, but by Mr, Maciiair in liis name, and 
that the plaintiff would disavow it if questioned on the sub¬ 
ject. He pleaded further that the reason that Mr. Macnair 
had resorted to this suit Avas, that the defendant had rendered 
lumself obnoxious to his anger, owing to the part he took against 
Mr. Macnair in a quarrel between him and defendant’s zemindar, 
on Avhich account Mr. Macnair turned defendant’s son out of his 
employ. He affirmed, moreover, that he could produce witnesses 
to show that the suit was really brought by Mr. Macnair, and that 
ho had supplied the money to carry it on, and that with respect to 
the bond ho was at the house of the zemindar at the time of its 
alleged execution. 

The moonsiff, having fully considered all the pleas advanced hy 
the defendant in refutation of the claim, did not consider tliat the 
suit was fictitious, or that it w^as proved that the defendant Avas 
absent at the time of the alleged execution of the bond, which 
being fully proved by the subscribing witnesses, he decreed the 
case in favor of the plaintiff*, and, seeing nothing in the record or 
grounds of appeal to justify any interference Avith this decision, 
1 hereby confirm it, dismissing this appeal, with costs. 
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The IOth July 1850. 

No. 19 of 1850. 

Appeal against the decision of Moulvee Ahdool Uuh^ Moonsiff of SuJhea^ 

dated the 27th December 1849. 

Guggun Chunder Ghose^ (Defendant,) Appellant, 

versus 

Muddun Chunder Gliose, (Plaintiff,) Respondent 

The plaintiff sues to recover the sfim of rupees 18-5-15, the 
principal and interest of a bond executed by the defendant, and 
dated 13th Sawun 1255. 

The defendant denies the debt^and the execution of^ the bond. 
He pleads that at the time of its alleged execution he was ill and 
was under salivation from mercury, and that it was impossible that 
he could have left his own house to go to the plaintiff, thus 
exposing himself to the open air, in the state he then was, lie 
affirms that the claim originates in spite, because he would not sell 
his jotc to the plaintiffj but disposed of it to another man in the 
same village. 

The moonsiff, trusting to the credibility of th® evidence in 
support of the claim, and rejecting the testimony of the witnesses 
produced by the defendant, gave the plaintiff* a decree. And being 
of opinion that no grounds exist to impugn the justness of this 
decision, I confirm it, and dismiss this appeal, with costs. 

The 12tii July 1850, 

No. 24 of 1849. 

Appeal against the decision of Baboo Opinder Chunder Ngaruttun Baha* 
dooVy Principal Sadder Ameen of JessorCy dated the 22nd August 1849. 

Ramruttun Roy, (Defendant,) Appellant, 

versus 

Govind Mohun Bose, (Plaintiff,) Respondent 

This suit w^as instituted on the 3rd February 1849, to reverse 
a summary award of rent for 1254, and to recover the sum paid 
under that award, with as inlicli again as damages, besides interest 
and costs. Action laid at rupees 729-0-6. 

The plaintiff* states that Ramnarain Sain and others hold a 
inofussil talook, of which the rent is 456 rupees, in mouzah Bur- 
kurric and other villages, j)ergunnah Malunudshaie, of which the 
defendant is a part owner. That prior to the acquisition of the 
defendant's interest in the pergunnah, when 9 annas of it were 
under the charge of the receiver of the Supreme Court, his agent, 
Radanath Gungplee, sued the said Ramnarain and others for arrears 
of rent of 1242, for wliich he got a decree, and caused the sale 

21 



G1 


ZILLAII JK8S0RE. 


of the talook in satisfaction of the same under Regulation VIIL of 
1819. One Mohun Chunder bought it, and the plaintiff bought 
it of him. The sale, however, was, on the suit of Ranuiarain, 
reversed; and he and his other sharers were accordingly reinstated 
in the talook in Bliadoon 1246, and have been ever since in posses¬ 
sion, That formerly the defendant held the farm, benamec, in 
Shamlars name, of 3 annas 6 gundahs of the pergunnah, and that 
in 1247 he instituted, tlu'ough Bimla Dassca, the wife of the said 
Shamlal, a summary suit ggainst the plaintiff for the rent of the 
talook for the said year, when the plaintiff pleaded that the talook 
did not belong to him but to Ramnarain Sain, who was the proper 
party to sue, and on Bimla Dassea’s mooktear pi’csenting a petition, 
praying that Ramnarain might*be put in the place of the plaintiff 
in the suit against the latter, the collector dismissed the suit, releas¬ 
ed the plaintiff from liability, and gave him his costs. That defen¬ 
dant, being aware of all these circumstances, still persisted in calling 
the plaintiff the proprietor of the talook and sued him summarily 
for the balance of rents of 1254,—on which occasion the 
plaintiff fully represented the facts above detailed, as barring the 
suit against him; but the collector paid no attention to them, and 
gave the case' against the plaintiff, holding him liable for the rents 
(wdiich he forthwith paid), on the ground of a previous decree, 
in favor of another 6 aunas sharer in the pergunnah, in which 
Jhc plaintiff having been sued as the proprietor of the talook, the 
arrears claimed were adjudged against him as such. The latter 
decree the plaintiff contends was exparte^ and that he knew nothing 
of the suit while it was pending, and that it ought not, under any 
circumstances, in face of the proof which he has afforded, that the 
talook is not his, but Ramnarain’s, be taken as conclusive and ren¬ 


dering him liable for tlio rents ever after. He accordingly brings 
this suit to obtain the refund of the sum paid to the defendant 
in satisfaction of his summary decree, with as much again as 
damages. 

The defendant answers that neither the plaintiff nor Ramnarain 
have attemjited to deny the existence of tlic arrear for w'hich the 
defendant obtained a summary award. That the plaintiff ha^'ing 
in a prior suit been declared the owner and occupant of the talook, 
the defendant sued him as a matter of course for the subsequent 
arrears, and that out of the rents of 1254 the plaintiff himself 
liquidated to the defendant rupees 177, so that his suit to recover 
the balance of that year’s rent obtained from him through the 
summary decree is absurd and untenable. That as to Ramnarain 
being the proprietor of the talook, that is utterly false, as the papers 
of the /emindaree, which the defendant obtained on his purchase 
in 1253, from the former proprietors, show that the^ talook in ques¬ 
tion was recorded in the name of the plaintiff, whose name has 
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never been changed. On these grounds the defendant contends he 
is never liable for the refund claimed nor to damages. 

l^he principal sudder ameen, considering that the talook belonged 
to Ramnarain, and that the defendant should have sued him in the 
summary suit for the arrears claimed by him, gave the case 
in favor of the plaintiff, decreeing him the refund of the sum paid 
under the summary award and as much again as damages, together 
with costs. 

Judgment. * 

The question for consideration in this case is, who is the real 
owner of the talook in question ? To settle this point the plaintiff 
had only to produce the receipts ^of rent paid in past years, and 
especially in 1253, the year that the defendant acquired the pro- 
pi’ictary right in the zemindary. True, those receipts are (if the 
plaintiff is to be believed) in another’s hands, but tliere is such a 
plain and manifest understanding between tlic plaintiff and Ramna¬ 
rain, the nominal possessor of the talook, that Iiad the latter any 
receipts in his possession on account of the talook in question, they 
would have been readily available to the plaintiff to produce in 
court This fact is sufficiently evident from the plaintiff having filed 
various letters, said to have been written to Ramnarain by thc^ 
agents of the zemmdars in former years; if the plaintiff could get 
these, he could as easily have obtained tlic receipts for rent Tliesc 
not having been produced, afford a strong presumption that Ram¬ 
narain at all events has not in recent years paid the rents. 

That the plaintiff paid the rents of 1252, is indisputable from the 
decree against him and the receipt of the zemindar; that he did not 
pay them in 1253, lie has not been able to show; but on the con¬ 
trary the inference from the receipts not being produced is strong 
in favor of the truth of the fact asserted by the defendant, and as 
manifest from his papers that the rents were paid by the plaintiff. 
Of 1254 again, tlic accounts of the defendant filed in court show 
that rupees 177-12 were liquidated by the plaintiff himself, and the 
remainder of that year’s rent he paid under a summary decree, 
wliich lie now sues to set aside. 

Considering it therefore established that the plaintiff is the real 
party who has paid the rents in recent years, and especially as he 
liquidated part of the rents of 1254, the summary action for the 
balance of that year’^ rents was, I consider, rightly brought against 
him, and it cannot now be set aside on the alleged ground that the 
talook ostensibly belongs to another. 

From the papers of the zemindaree obtained by the defendant 
from the former owners in 1253, the talook stands recorded in the 
plaintiff’s name. The defendant was also aware that the rents of 
the year prevtous were sued for and obtained from the plaintiff 
under a judicial award. Under such circumstances, the defendant 
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had no choice but to sue the plaintiff for the rents of 1254. Had 
he sued Ramnarain, he must have inevitably been nonsuited. As 
to what the plaintiff says about the defendant being the former far¬ 
mer benamee, that is a mere assertion unsupported by any proof. 
The secret of this suit appears to be that the plaintiff is desirous of 
shifting the talook upon Ramnarain, who certainly in 1246 was 
the apparent owner, but the course adopted by the plaintiff for this 
purpose is such as could not but miscarry. The plaintiff’s only 
course, under the circumstances, was to sue to have his name 
expunged from the zemindar’s books. This course is still open to 
him, but in the present suit he must necessarily be cast. I there¬ 
fore reverse the order of the lower court, and decree this appeal, 
with cost^ against the plaintiff, fespondent. 


The 26 th July 1850. 

Case No. 20 of 1849. 

Reguinr Appeal from the decision of Mr, C- Mackay^ late Additional 
Principal Sadder Ameen of Jessore^ dated the 1 \th May 1849. 

Ramtoonoo Mojoonidar, Pauper, (Plaintiff,) Appellant, 

versus 

Olukmonee, Rammonee, and others, (Defendants,) Respondents. 

Tins suit was instituted on the 16th December 1846, to obtain 
possession of 49 beegahs of lakhiraj land, with wasilat and simdry 
personal property. Suit laid at rupees 4511-6-11. 

The plaint sets forth that the plaintiff left his lands and property 
in 1250 B. S. in the charge of Nuddea Chand his servant, and his 
two brothers’ widows, Olukmonee and Rammonee, defendants, and 
went on a pilgrimage; after an absence of about 4 years, he returned 
and found that his lands had been taken possession of by Bhyrub 
Chunder Chukurbuttee and other defendants, through the collu¬ 
sion of the two widows,—^for the recovery of wliich, together ■with 
certain other personal property, he now institutes this suit 

The defenclants did not appear in time in the lower courts, so 
their answers being merely filed, the case was decided exparte. 

The principal sudder ameen dismissed the suit, because the dis¬ 
possession from the land and other property was not proved, and 
because the plaintiff sued for the entire property, wliereas he should 
have laid his claim to only one-third, there being two widows of his 
two brothers, who have a right to the other two-thirds. 

The plaintiff urges, in appeal, that the property being joint and 
undivided, his brothers’ widows have no right to any part of the 
estate of their husbands but only to maintenance, and that it was 
proved by lus witnesses in the lower court thit he had been 
dispossessed. 
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JUDGMENT- 

It has been ruled that, by tlio law current in Bengal, a widow 
of a childless Hindoo succeeds for her life-time to the share of her 
deceased husband’s joint property. The custom which restricts the 
widow to maintenance prevails in Behar and not in Bengal. The 
claim therefore of the plaintiff to the whole of the property held 
jointly by him and his two deceased brothers is not tenable. 

He is however entitled, without doubt, to his proper share of the 
joint property ; and on reading the cvidcgice adduced by liim before 
the lower court, 1 find that it was proved that, as respects the land 
at least, he had been completely dispossessed. In reversal, therefore, 
of the orders of the lower court, I decree the appeal, declaring the 
appellant entitled to a third share of the joint landed* property 
claimed; but as the land was held, prior to the period of the plain¬ 
tiff’s dispossession, in joint and common tenancy, this decree is to 
be taken as declaring only the extent of the plaintiff ’s right in the 
land under litigation. This decree is not to be regarded as confer¬ 
ring any right on the appellant to any particular portion of the joint 
]>roperty, as for instance the lands now occupied by the defendant 
Bhyrub Chunder; nor to authorise him to eject, from any part of the 
lands, any party who may be in possession on a hondjide title. It 
is right to make this reservation, lest, in executing the decree, thev 
rights of others may be injured, for the design of the appellant in 
bringing this action is not so much to have his right declared, as to 
enable him to oust a certain party from a certain part of the lands 
to which ho has taken a particular fancy. Now, as by going on a 
])ilgrimage, and absenting himself for four years, the appellant might 
have been tliought to have abandoned his lands, and as Byrub 
Chunder and otliers obtained the sanction of the appellant’s co¬ 
sharers, who were in charge of the property, to occupy the lands, 
it would be unjust to dispossess him in favor of tlie plaintiff, especi¬ 
ally as it has been shown that he has erected a decent house for 
himself on the spot. Indeed this is the bait which has lured the 
phuntiff into court. 

The effect of this decree therefore is, that the plaintiff, appellant, 
is entitled to a one-third share of tlie l^hirtij lands claimed in the 
suit, with wasilat on the same from Asiii 1250, the same to he 
ascertained ift execution of the decree, and to costs in proportion. 
The wasilat and costs to be paid by the two defendants, the widows 
of the plaintiff’s two*brothers. 



68 


ZILLAH JESSORK. 


The 26th July 1850. 

No. 23 of 1849. 

Appeal against the decision of Opinder Chunder Nyamttuny Principal 
Sudder Ameen of Jessore, dated the 2%th August 1849. 

Punna Alii Khonkar, Appellant in the suit of Kulleemuddoen Jowar- 

dar, and after him, Busseeruddeen and Reazuddeen, (Plaintififs,) 

Respondents, 

^ versus 

The Appellant and others. 

This suit was instituted on the 13th May 1848, to recover 
possession of his jote jumma, ^witli w’asilat from Bhadoon 1247. 
Action laid at rupees 427-5-1. 

The plaintiff states that he held a jote of 14 beegahs in the 
village of Lowtara, on a yearly rent of rupees 14-0-7 ; that in 
Bhadoon 1247 the defendant Punna Alii and others dispossessed 
him from 12 beegahs of the same, for the recovery of which he 
brings this suit, 

Punna Alii answers that the plaintiff sold him his jote jumma, 
on the 16th .Kartikh 1245, for 24 rupees, according to a deed of 
sale in the defendant’s hands; at which time he made over to him 
his pottah and his I’eceipts for rent. This done, the defendant 
gave the plaintiff a pottah for the land occupied by his house, and 
4ook from him a kubooleut, and that he had his name duly register¬ 
ed as the occupant of the jote in the zernindary books, and recover¬ 
ed in summary actions the rents due from two under ryuts for 
the jote. 

The principal sudder amcen discredited the alleged purchase 
by the defendant, and considered it established that the plaintiff 
was violently dispossessed. He accordingly decreed the case in 
plaintiff’s favor. 

Judgment. 

I disagree altogether in the decision of the lower court, and 
consider the j)laintift’’s suit as a vile attempt to recover, by fraud 
and foul means, what he, of his own accord, sold years ago for a 
fair equivalent 

The plaintiff asserts that he was dispossessed in* 1247. This 
is a palpable untruth; for the summary decrees obtained by the 
defendant against two of the under ryuts of^'the jote, leaves not 
a doubt or question that the defendant was in possession in 
1246. 

The plaintiff alleges forcible dispossession, yet he brought no 
complaint againt the defendant at the time. He allows the defen¬ 
dant, unopposed, to sue the under-tenants for rent,^ to obtain, wutli- 
out onposition, the registry of his name in the zemindar’s books, 
and lets him remain in quiet and undisputed possession for ten 
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years, before he brings his action to recover the jote from which, 
he alleges, he was illegally and forcibly ejected. 

These facts alone were sufficient to have warranted a rejection 
of the plaintiflTs claim, irrespective of any grounds of refutation 
wliicli the defendant might be able to advance ; and his making seven 
out of the two witnesses to the deed of sale, defendants in the suit, 
is so manifestly indicative of a foul purpose, that I am surprised 
the lower court, with these and the other facts before it, gave any 
credit whatever to the claim. , 

The defendant, in proof of his statements, produced the deed of 
sale, proved, as far as it could be in the absence of seven out of tlie 
eight subscribing witnesses to it, whom the plaintiff* converted into 
defendants, to prevent their eviden<?e being taken. He filed also 
the pottah and the receipts for rent, prior to his purchase, wliicli 
the plaintiff* gave him at the time of that transaction, as well as 
copies of decrees for rent against the under tenants of the joto. 
It was proved also by a local amecn that the plaintiff’ did sell his 
jote, as alleged, and that since 1245 the defendant has been in 
possession. If even therefore the plaintiff’s statements had been 
less open to objection, this case of the defendant is so strong in 
itself that to refute it would appear no easy matter. 

On the above grounds, I decree the appeal, and reverse the order , 
of the lower court, with full costs against the respondents. 


Tue 29Tn July 1850. 

No. 16 of 1849. 

Appeal against the deemon of Mr. Machay, Additional Principal Sudder 

Ameen of Jessore^ dated the 2\st June 1849. 

Bccroja Soondree and Denonath, (Plaintiffs,) Appellants, 

versus 

Rajah Burdakant Roy and others, (Defendants,) Respondents. 

Tnis suit was instituted on the 2nd October 1847, for possession of 
certain lands appertaining to the villages of Ilatgaclia ^nd Sojaint- 
poor, pergunnah Changotca, with wasilat from Pous 1246. Suit 
valued at rupees 2867-4-6. 

The plaintiff’s are putneedars of the two villages named, and 
their statement is, that the northern boundary of their estate is from 
the hanks of a khal called Khata khal, which forms their eastern 
boundary, to a spot called the Mojoomdar’s Bondaayle, the boundary 
being a straight line running east and west from those two places, 
immediately south of a spot called Hazaradanga. 

Rajah Burdakant Roy, the zemindar of pergunnah Syedpoor, 
replies that the boundary indicated by the plaintiffs is not the 
correct one of tfteir estate, which is considerably to the south of 
the line given by them. The true boundary of the two pergunnahs 
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of Sycdpoor and Changotea is as it were a straight line drawn 
west to east from the spot where the three khals, called Burra 
Dhoher khal, Bazeakullea khal, and Puttcrghuttali khal, meet, to 
the nearest point of Toolaram’s khal to the east. 

The principal sudder amecn, having had a map and a local 
enquiry made, decreed that the boundary of the two pergunnahs 
was as stated by tlie defendants, dismissing the plaintiffs’ suit, with 
costs. The decision is recorded in these words: 

I am of opinion that the khal Toolaram is the boundary between 
the two estates, and that the lands under litigation appertain to the 
zemindary of the Rajah defendant, because, first, the plaintiff's have 
not been able to adduce the slightest particle of documentary proof 
to show^hat the boundary is as asserted by them, whilst the defen¬ 
dants have clearly shown, from a copy of a special appeal decree, 
dated the 27th June 1839, that all the lands to the north of Toolaram 
khal had been long since decreed to them, as appertaining to the 
zemindary of pergunnah Syedpoor; secondly, the copy of a nukslia 
filed in this case, and roobakarce of the collector of the district 
dated the 17th January 1822, clearly show that the lands to which 
the plaintiffs lay claim cannot appertain to pergunnali Clian- 
gotea, because the collector, who it seems went out in person, on 
the occasion on which that roobakaree and map were made, laid 
down the eastern boundary of the defendant rajah’s estate to be 
where the Katta khal was met by the Mada khal, (and w hich for 
the sake of reference I have marked in the map, made by the 
ameun deputed in the present suit, by the letter A;) and as I see on 
the map made in this case that, out of Katta khal the khal 
Toolaram runs in a westerly direction; and as the land 
under dispute is situated on the north of the said khal, how can the 
claim of the plaintiffs, whose lands have so long since been defined 
as lying on the south of the said khal, be considered as tenable ? 
furthermore, at the time the collector made the enquiry in person, 
and which led to his roobakaree, dated the 17th July 1822, the 
zemindar (of the pergunnah from whom the plaintiffs assert that 
they hold tbeir putnee) Avas present Is it not therefore a matter of 
surprise that if he considered the property, which the collector had 
assigned away to another, to belong to him, that he, during the 
13 years previous to his giving the putnee to Gopee IJauth, should 
have taken no steps to recover his rights ? It seems Gopee Nauth 
obtained his putnee in 1242 B. S., and tlrat he died in 1246, 
that on his death his widow Goona Munnee succeeded him with her 
minor son Rukhall Doss, that Goona Munnee also died in Assin 
1247, and her minor son in 1248 B. S., that after the death of 
both these (Goona Munnee and Rukhall Doss) Radhanath and 
Dcenanath succeeded to the property. From thiai, it is apparent 
that, if the two latter really considered that they had any right to 
the lands from wliich the plaintiffs assert their dispossession since 
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the 2ncl Pous 1246 B. S., they would not have allowed nearly 
six years (from that date to that of this plaint) to pass without 
bringing on their suit; aiuh besides, no satisfactory explanation has 
been given by the plaintiffs for this long delay in suing. 

“I'ho plaintiffs have adduced kubooleuts of ryuts in proof 
of their previous possession of the lands under litigation, dated in 
1212 and 1213 B, S., but I have no hesitation in proiiouncing 
these kubooleuts as spurious, because, from the colour of the ,ink 
and appearance of the writing, they appear to have been recently 
written upon old paper. Tliey have filed a few nuthees of chittah 
and jumma-w^asil-bakee joapers; but these, for the same reasons as 
those given with regard to the kjibooleuts, I also cor^ider as 
having been prepared for the present occasion. 

The ameen deputed in tins case has given his report in favor 
of the plaintiffs, but as I find he has done so solely on the testi¬ 
mony of witnesses, I reject it. Both parties have adduced witnesses, 
and I see no reason to give the preference to either. 

“ The plaintiffs have laid great stress on a report, dated 18 th ^ssin 
1244 B. S., made by one Jogobundo an ameen, deputed in a 
resumption case by the special zareeb deputy collect®!’, in which 
an allusion is made that the lands on the north of Ilajoora 
Danga belonged to Ilatgatchee Sujatpore, their putnee; hut 
such assertion, in the absence of documentary and otlier clear 
and positive proof, will avail the plaintifi's nothing, 
the plaintiffs have adduced nothing beyond the testimony 
witnesses to prove their asserted dispossession by the defendants 
in Poos ] 246 B, S.; but their statement, unsupported by docu¬ 
mentary proof, cannot be depended upon, and, I might add, is 
directly contradicted by the rajah defendant’s receipt, filed in the 
case of execution of decree In the special appeal suit before alluded 
to. That receipt bears date the 21st Maiigh 1245 B. S., and clearly 
shows that he (the rajah) had been at that time put in possession 
of the very lands from w hich the plaintifi's allege having been dis¬ 
possessed in 1246 B. S.; and to render the matter beyond dispute 
1 find by the receipt in question that the ameen, deputed to deliver 
possession in the case rcferrcii to, planted a bamboo in the khal 
Toolaram, to mark off the boundary of the lands, which had 
then been decreed to the rajah (defendant in this case.) It is there¬ 
fore obvious that all the lands on the north of the said khal must 
be considered as appertaining to his zeniindaree, pergunnah Syed- 
poor, and attached to village Dahur Mysa Iluttee. 

“ Under the foregoing circiimstances, deeming the claim of the 
plaintiffs untenable, I w^ould dismiss it. Ordered, therefore, that 
the claim be dismissed, the plaintiffs paying all costs w^ith interest,’’ 


Lastly, 
of some 
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Judgment. 

The dispute is as to which of the two lines is the northern boun¬ 
dary of the plaintiffs’ estate, that running directly south of Hazaree- 
danga stated by the plaintiffs, or that running from Toolaram’s 
nullah to the point of junction of the throe khals. My opinion is 
that neither is the true boundary. 

The lands in dispute appear to be low lands, which are covered 
with water in the rains and never quite free from it any part of the 

J ^ear. It is probable thaf these lands, in former years, were utter- 
y -worthless, owing to the waters remaining so long upon them as 
to render cultivation out of tlic question. Wliile in this state, no 
one cared to enquire to whom the lands belonged, but in more 
recent years, owing to some change, perhaps, in the course of the 
parent streams from which the numerous nullahs in the locality 
derive their origin, or from the gradual filling up of the bed 
of the beel, less water now finds its way into these hollows, 
than was formerly tlie case, and as the sides or edges of the 
bed become first available to the plough, the parts of it conti¬ 
guous to the different estates round about, have been taken pos¬ 
session of by tlieir respective proprietors. To whom or to what 
estate the beel originally belonged, it is impossible to say, nor 
has cither party attempted to adduce any proof on this point: 
in all probability it was not even claimed by any one at so recent 
a period as tlie decennial settlement. 

As neither party have been able to show a title to possession, 
founded on proprietary right, on which the court might pass judg¬ 
ment, it must be enquired whether long possession gives either 
party a prescriptive right to the lands under litigation. On tins 
point, I am of opinion that the plaintitfs are entitled to such of the 
lands comprised in the boundary given by them of their estate as 
appear in the measurement papers of 1821, and which arc filed 
with the case. The principal sudder aineon has rejected these, 
but without sufficient reason; the ground being that the papers 
appear old while the writing on them is fresh. On this point 
I must observe tliat I dont think the papers are open to objec¬ 
tion ; and as it is certain the plainfiflV predecessors in the estate 
claimed these lands in the year following, i. e., in 1822, when the 
collector, without any warrant, usurped them, tliere is every 
reason to conclude that they possessed soipe papers in support 
of their claim. I give full credit to the genuineness of these 
measurement papers. That the plaintiffs’ predecessors were in 
possession, according to these paj^ers, is clearly proved by the 
result of the dispute with the collector, acting on the part of 
the defendant, the rajah ; when, by an order of the provincial court, 
the lands usurped by him for his ward were restored to the plain¬ 
tiffs. That the plaintiffs’ predecessors continued in possession is 
proved by the enquiry made in a Regulation TI. case in 1838, when 
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it was established by tlie cnq^uirles of a local ameen that certain 
lands to the north of Hazareedanga (part of those now under litiga¬ 
tion) belonged to the estate of Hatgatcliee, the plaintiffs’ property. 
Indeed, whenever and wherever the subject of these lands has 
been raised, then and there the plaintiffs or their predecessors have 
invariably asserted their right, and the defendants liave never 
succeeded in dispossessing them. 

As to what the principal sudder ameen remarks about the 
resumption decree declaring the lands ta the north of Toolaram’s 
nullah to l)clong to the Syedpoor pergunnah, that can have no 
effect against the claim of the plaintiffs, as they were no party to 
that suit. 

The arguments drawn by the lower court out of the prt)ceedlngs 
of the ameen only prove to my mind the truth of the plaintiffs’ state¬ 
ment, that they were dispossessed in 1246. The rajah had set his 
eye on these lands; and, as it offered a favorable opportunity, he 
availed himself of the aid of the resumption ameen to effect his 
object of dispossessing tlie plaintiffs, and he did so accordingly. 

The lower court has dwelt on tlie proceeding of the collector in 
1822, and the boundary then drawn by him of the two pergunnahs 
of Sj'edpoor and Cliangotoa, and bases its decision very much on 
the merits of that proceeding. But it seems to have been entirely* 
overlooked, that besides the collector’s proceedings being unwar¬ 
ranted and illegal, they were completely set aside by the provincial, 
court, so that the arguments of the lower court founded on this fact 
are without any foundation. 

The order of tliis court, therefore, is, that the decision of the lower 
court be annulled, and the case returned to the principal sudder 
ameen, who will depute an ameen to make a measurement of the 
lands of Hatgatchee and Sojatpoor, according as the same may be 
indicated in the plaintiff's’ chittas of 1821, when he will again 
decitle the case, fixing the boundary of pergunnah Changotea, 
according to the result of that measurement. lie will also then 
dispose of the question of wasilat and costs. 

The plaintiff's are entitled to the value of tlie stjwnp for this 
appeal. 


The 30th Jui.y 1850. 

No, 19 of 1849. 

Appeal against the dicision of Mr, Mackay^ second Principal Sadder 

Ameen of Jessore, dated the Ath July 1849. 

Surbo Soondree and Pora Soondree Debeas, (Defendants,) 

Appellants, 

versus 

Olung Munjooree Dassea, mother and ^ardian of Prem Chand 
Bose, minor, Taramonee, and others, (Plaintiffs,) Respondents. 

Suit to reverse a summary decree obtained by the defendants, 
on the ground that such decree interferes with the rights of the 
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plaintiffs in certain lands in turruf Kotinga comprised in their 
putnee tenure. 

This case was originally decided by the principal sudder ameen 
in favor of the defendants; and the judge in appeal agreed in that 
decision. Both orders were however reversed in special appeal by 
the Sudder, when the following order was recorded. The judge 
says, in disposing of this case; ' On looking over the papers, I find 
that the appellants, the plaintiffs in tlie lower court, {L e, Surboo 
Soondree, &C. 5 ) rest their claim on their renting in putnee turruf 
Kotinga, in which they state that the mouzah in question is includ¬ 
ed. Of tins tliere is no proof, though the putnee pottah mentions 
in detail many mouzahs, whereas in tlie respondents’ pottah the 
mouzah in dispute is distinctly Aientioned.’ This is clearly insuffici¬ 
ent. It appears tliat tlie respondents, putneedars, are the daughters 
of the zemindar, Kunliaeelal Thakoor; and the question is not to be 
decided in such a case merely by insertion of names of the mouzahs 
in tlie pottah, which rests entirely w ith the zemindar, but by an 
enquiry into the fact of Avhich of the j>arties obtained possession and 
held it up to the time of the institution of tliis suit. It is stated by 
appellants that the name of mouzah Kotinga was surreptitiously 
affixed to the' pottah of the respondents, but the judge says ^ I see 
no reason to take that view^ of the case.’ Ills reasons for this con¬ 
clusion he does not gives nor does it appear to me that the low^er 
^ courts have taken the proper steps to ascertain the probabilities or 
otherwise of this point. A local enquiry as to the party in posses¬ 
sion from the date of tlie putnee, was essentially necessary to clear 
up the rights of the case; for proof of undisturbed possession by 
either party, obtained by a local enquiry, w^ould surely lead the 
court to a right conclusion as to wdiether the name of the mouzah 
appearing in the respondents’ pottah is or is not a surreptitious addi¬ 
tion. Under these circumstances, I admit the appeal, and, reversing 
the judgments of tlic low'er courts, I remand the case to the principal 
sudder ameen, w-Iio, after making a local enquiry in the usual way, 
will re-consider the evidence and decide the case de novo. 

The case^was accordingly sent a second time to the principal 
sudder ameen; but before proceeding to notice his judgment, a brief 
abstract of the case will help to a better understanding of the dispute 
between the parties. 

Turruf Dhopakolah and turruf Kotinga, two distinct estates, 
belong to the zemindaree of Kunliaeelal Thakoor. On the 22nd 
Bhadoon 1242, he gave the putnee of the first to his daughters, 
the defendants; and at the same time and jilace he gave the putnee 
of turruf Kotinga to the plaintiff', Olung Munjooree Dassea. One 
Tarainoiiee is a ryut holding lands in Kotinga, wliich lands are 
claimed by both parties, by Olung Munjooree asl)elonging to her 
putnee of turruf Kotinga, and by the defendants, the daughters of 
Kunhaeelal Thakoor, as kismut turruf Kotinga, a section, tliey 
allege, of turruf Kotinga, but long since incorporated in turruf 
Dhopakolah. 
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The question therefore for decision is, to which of the two putnecs 
does the joto of Taramonee, called by the defendants kisinut turruf 
Kotinga, belong? 

On this point the lower court has recorded the following decision: 

From the tenor of the putnee pottah given to the plaintiff's, I am of 
opinion that the lands, which the defendants describe as Idsmut 
Kotinga, belong to plaintiffs’ putnee turruf Kotinga, and not to that of 
the daughters of the zemindar Kunhaeelal, turruf Dhopakolah. In 
the putnee pottah, given to tlie plaintiffsf of turruf Kotinga, by the 
zemindar, there is no reservation made as to any part thereof having 
been given to others, or to its having been excluded from the pottah 
given to tlie plaintiffs, which, had the land in dispute really been 
formed into a separate kismut, and excluded from the parent 
village, there is no doubt the zemindar would have taken very good 
care to have seen made very apparent, in the putnee pottali which 
they had themselves given to the plaintiffs; but their not so doing 
leaves no doubt on my mind that that which is now alleged by the 
defendants to be kismut Kotinga, and held by Taramonee, as her 
jote, is part and parcel of plaintiffs’ turruf Kotinga, and that there 
is no separate kismut by that name. 

“ On turning to the pottah of the defendants, putneedars, who are 
the daughters of the late zemindar Kunliaeelal Thakoor, I find 
that kismut Kotinga is inserted in their putnee, but what is there 
easier to do tlian this, when tlie relationship existing between tha 
giver and receivers, is taken into consideration? 

“The zemindaree papers filed on the part of the putneedars, 
defendants, for the same reason I do not consider worthy of being 
depended upon, 

“ From a copy of the quinquennial papers given in to the 
collectorate by the zemindar, and dated in 1223 B. S., I find that 
there is no mention of kismut Kotinga being in existence 
at that period, and therefore its subsequent springing up in 1225 
B, S., and insertion as kismut Kotinga in the papers of the 
zemindar’s sherishta has evidently been done with some after object, 
perhaps such a one as now advanced before the court. • 

“ The report of the ameen, from the local enquiry made by him, 
shows that the land in dispute forms a part of the plaintiffs’ putnee 
turruf Kotinga^ and that it has been in their possession through their 
ryut Taramonee since, the period of the putnee in 1242 B. S., 
and as this appears fo be borne out by the facts and circumstances 
of the case, I consider the plaintiffs entitled to a decree, reversing 
the deputy collector’s summary decision, dated 21st November 1845, 
in as far as it affects the rights of the plaintiffs with respect to the 
lands held by Taramonee Dassea, and declaring that the lands 
held by the said Taramonee Dassea, (called by the defendants as 
kismut Kotinga) be considered as part of the plaintiffs’ putnee turruf 
Kotinga, there being, in my opinion, no separate kismut known as 
kismut Kotinga, within the putnee tenure, held by the defendants. 
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Ordered, therefore, that a decree, as above set forth, pass for tlie 
plaintiffs, with costs, and interest thereon from this date, against the 
Debea defendants, the other defendants to be considered as held 
exempt from the decree.’^ 

Judgment. 

It is, I consider, establislied beyond question, from the several 
proofs filed by the defendants, that from 1225 there has existed a 
specific portion of turriif Kotinga, which has gone by the name of 
kisinut turruf Kotinga. On the most careful examination also of 
the pottah of the defendants, I am bound to say that I find no flaw 
in it, and that the mention of kisnmt Kotinga is not an after addi¬ 
tion, but Was evidently and decidedly in the pottah from the first. 

But admitting these facts, the case of the defendants is not, in my 
opinion, at all strcngtiiciied. 

Prior to 1225, it is plain and undeniable that the lands in ques¬ 
tion were part of turruf Kotinga. In that year, to suit the conveni¬ 
ence of the parties, the lands (being then in possession of one 
Bydnath Sain, the futhcr-in-law of Taramonee) were transferred 
from turruf Kotinga to turruf Dliopakola, and were designated as 
kisrnut Kotinga. While the two turrufs remained in possession of 
the same person, it was immaterial to which turruf the jote was 
nominally annexed; but the matter became diSerent when the two 
turrufs went into different hands. In giving the putnee of Kotinga, 
it was, I consider, tlie imperative duty of Kunliaeelal Thakoor 
fespecially as he held the other estate of Dhopakolah in his own 
hands, for the transfer to lus daughters was a mere nominal 
thing) to have specified distinctly in the pottah giving Kotinga 
to tlie plaintiffs, that a part of the estate, designated kisrnut 
turruf Kotinga, was excluded from the arrangement. But so 
far from there being any such direct reservation in the pottah, 
the junima-wasil-bakee papers, given at the time to the plain¬ 
tiffs, entitled the jumrna of Taramonee (which is the kisrnut) 
as part of the general assets of turruf Kotinga. This portion of 
turruf Kotinga not having been expressly excluded from the putnee, 
and its being recorded in the papers of the estate given to her, 

I consider that the defendants cannot"now in reason claim it, on 
the ground that in former years a transfer of it was hrkde to turruf 
Dliopakolah. That transfer was made for the convenience of the 
parties at the time, and was not a necessarily permanent or an 
irrevocable alienation; and as Kunhaeelal Thakoor of his own 
accord made the transfer of the so-called kisrnut, so he has power 
to ro-annex it when it suited his purpose. That he did make this 
annexation when he gave the putnee of Kotinga to the plaintiffs, 

I look upon as established; and though lie also, forr reasons which 
are now apparent, included kisrnut Kotinga in the putnee of 
Dhopakolah which he gave to his daughters, that fact is not sufficient 
to entitle him to deprive the plaintiffs of the lands which, be 
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they called kismut Kotiiiga, or in any other way designated, 
belong to them as putneedars of turruf Kotinga, of which the 
kismut is decidedly a part. 

On these grounds, I agree with the lower court in its decision 
in favor of the plaintiffs, and accordingly dismiss this appeal, with 
costs. 

Before closing this judgment, however, it is necessary to dispose 
of two legal issues urged by the defendants in bar of this suit. 
One is that since the case was returned from the Suddcr, Taramonee 
has been sold out of her jote, and the plaintiffs not having put 
her successor in her place ought to have been nonsuited. Now 
had there been any necessity to have made Taramonee a defendant, 
the above plea would have been fatal to the suit of tlie•plaintiffs; 
but Taramonee was quite needlessly made a defendant. She had 
no manner of interest in the result of the dispute between the two 
putneedars, it being immaterial to her to which of the two putnee 
estates her jote might be declared to belong. As her appear* 
ance in the suit was superfluous, so to make her successor a defen¬ 
dant would be superfluous also. 

The other objection is, that the question now before the court 
has been already judicially determined in the suit of Taramonee 
versus both putneedars, which decision, it is urged, has become final 
and absolute. But passing over the doubt whether, in a suit by a 
ryut to set aside a summary award, the point of proprietary right 
between two zemindars could be judicially determined, it appears 
that the local courts could not at this stage entertain this question. 
The Sudder have allowed the special appeal, and dictated the nature 
of the enquiry to bo made, to that the court must restrict itself; 
and as, in the decision of the Sudder, tlie plea advanced has not been 
even noticed, it appears to me that the inferior courts would be 
going beyond their duty were tJiey now to entertain and decide 
upon the plea. 
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Present: W. LUKE, Esq,, Judge. 


The 1st July 1850. 

No. 227 of 1849. 

Appeal from a decision of A. DavMson^ 'Esq>^ Principal Sffdder 

Ameen, dated I6th Avgust 1849. 

Parbuttee Chum Paul, (Plaintiff,) Appellant, 

versus 

Musst. Hurmoheenee, (Defendant,) Respondent. 

This action is brought to recover Company’s rupees 426-10-13-1, 
the amount o{ purchase money, with interest, paid to defendant’s 
husband, Ramdhun Ghose, for one pie interest in his i(Ranidhun s) 
talook, the said Ramdhun having failed to give plaintiff posses- ^ 
sion of the one pie Interest aforesaid. 

'riie defendant denies the cause of action, and pleads that the plain¬ 
tiff never made the purchase, neither gave any consideration for the 
same nor demanded possession, adding that the action is barred by 
Construction No. 898. 

The principal sudder ameen remarks: " By the bill of sale we find 
that the vendor, the said Ramdhun Ghose, absolutely sold to 
plaintiff, for Sicca rupees 200, one pie of his talook in 1242 Jyte, 
and from that date relinquished for himself and his heirs all 
right, title, and interest whatsoever to and in the property sold, 
and the bill of sale further declares that from that day the vendor 
was to cause his name to be registered as proprietor of the one pie 
share in the collector’s books. There is not the slightest jcvidence to 
show that Ramdhun ever opposed plaintiff ’s entering on his possession, 
nor that he has not fulfilled hisT part of the contract to the letter; if 
plaintiff has Detected or refused to take possession of his purchase, 
that is no fault of the vendor’s. If, on a conditional sale, the buyer 
has not the option of^fiing either for his money or possession of 
the property, a fortiori an unconditional sale buyer can have none. 
Vide Construction No. 898.” 

In appeal, it is urged that the Construction quoted is inapplicable, 
as referring to conditional and not absolute sales, and that the con¬ 
clusions drawn gtre not warranted by evidence. It is doubtful, in 
my opinion, whether Construction No. 898 is applicable in the case 
under review. The superior court have held a different doctrine 
to that propounded by the principal sudder ameen, vide Select 
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Reports^ Kiiodoo Lall Khatri versus Ruttun Khatri, February 2nflj 
1830. The ground of action in this case is the bill of sale; it stipu¬ 
lates that the transfer of a one pie interest in a talook is made for 
consideration received, that no opposition will be offered by the 
vendor to possession of vendee, or to his name being recorded 
as malik of the aforesaid one pie on the rent roll of the district. 
There are no other stipulations whatever- The vendor has not 
therefore the option of making his election between suing for his 
purchase money or for possession: the latter is the only alternative 
of which he can avail himself- Plaintiff, having failed to adopt it, 
has been nonsuited by the lower court, with which decision I see no 
reason to interfere. 

The appeal is accordingly dismissed, with costs. 

The 1st July 1850. 

No. 228 of 1849. 

Appeal from a decision of A, Davidson^ Esq.^ Principal Sudder Ameen, 

dated 16/A August 1849. 

Sham Pershad Chand, (Plaintiff,) Appellant, 

versus 

Musst. Hurmoheenee, (Defendant,) Respondent. 

‘ This is an action to recover rupees 426-10-13-1, the amount of 
purchase money, with interest, paid to defendant’s husband, Ramdhun 
Ghose, for one pic interest in his (liamdhun’s) talook. The plead¬ 
ings are the same as those recorded iii case No. 227, and the issues 
are the same, and for the reasons therein recorded, there appears no 
grounds for interfering with the verdict of the lower court, which 
is accordingly affirmed, with costs. 


The 1st July 1850. 

No. 231 of 1849. 

Appeal from a decision of A, Davidson, Esq., Principal Sudder Ameen, 

dated 5th September 1849. 

Neem Chum Mytee, (Defendant,) AppeRlaiit, 

versus 

Sonatun Paul and others, (Plaintiffs,) Respondents. 

This is an action for a bond debt, laid at Company’s rupees 
492-12-10. 

The defendant denies the cause of action, and pleads enmity 
as the origin of the suit The principal sudder rmecn considers 
the bond satisfactorily proved, by four of the subscribing wit¬ 
nesses, to have been duly executed by the defendant, and that 
it is also proved that he received a valuable consideration; that 
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on the other hand, defendant has entirely failed to prove tliat this 
action arises out of spite; and further, that it is improbable that 
plaintiffs, for the gratification of revenge, would have manufactured 
a bond in their father’s name, when one in their own name would 
have answered the same end, and gave a verdict for plaintiffs. 

In appeal, it is urged that the principal suddcr ameen’s inferences 
arc not warranted by the facts elicited in the case, and appellants 
demur to the evidence for the prosecution as defective and not 
trustworthy. The truth of the claim rests entirely on the value 
to be placed on the testimony of the witnesses who certify the 
bond. It appears that the bond was executed on 26th Asar 1243 
Umlee, corresponding Avith 6th July 1836, and that the present suit 
to recover on it was instituted on 7 th July 1848: deditcting the 
three months, the time within which it was to have been redeemed, 
eleven years, eleven months, and twenty-six days have elapsed since 
tlie cause of action arose. The plaintiffs’ father died two years 
after the bond was executed, but in his life-time took no measures 
to recover from defendant; and plaintiffs, since their father’s death, 
have allowed a further period of nine years and upwards to pass 
away without assigning any cause whatever for their silence. This 
is a very suspicious circumstance, and is a strong argument against 
the truth of the claim. The four attesting witnesses arc ignorant,* 
illiterate parties, (the writer of the bond is not produced at all,) who 
swear with the most consistent accuracy to the due execution of the** 
bond, the day, the hour, the place, the parties present at the time, 
their exact position when the deed was drafted, which leaves no 
doubt, in the opinion of this court, that they have been tutored and 
are consequently utterly unworthy of credit There arc other 
circumstances which warrant the presumption that tlie suit is 
malicious. The plaint sets forth, though the bond does not specify 
it, that the loan was made in Sicca rupees. When the bond was 
executed, viz., in July 1836, Sicca rupees had been withdrawn from 
circulation for nearly a year, the Company’s rupees had supplied 
their place; and it is therefore highly improbable, if there had been 
a bond fide loan, it would have been made in the Sidca currency. 
Again, the stampt paper is endorsed to one Purosotun Pathur, who 
purchased i^it the collector’s cutcherry, and who resides in the 
town of Midnapore. The plaintiff’ and defendant reside at Dantoon, 
sixteen coss from Midnapore, where stampt paper was procurable. 
Why then was it not bought there ? The suspicion is justified that 
the bond was manufactured, and dated to suit the endorsement of 
any stamp of long date that could be found. Purosotun Pathur 
has already appeared in this court as endorsee of stampt paper on 
which fictitious bonds have been written, and his connection with 
the present suit is presumptive evidence that it has originated in 
malicious motives. I cannot concur therefore in the fincGng of the 
lower court, which is reversed, and the appeal decreed, with costs. 
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The 2nd July 1850. 

No. 50 of 1850. 

Appeal from a decision of A, DavidsoUy Esq., Principal Sadder Ameen, 

dated 2hth January 1850 . 

Petumbur Doss, (Defendant,) Appellant, 

versus 

Damoodur Hooee, (Plaintiff,) Respondent. 

This is an action for possession of mouzah Mysah Moorah, 
laid at rupees 353-12-19-2-2. 

The plaintiff sued, in the first instance, for an injunction on 
the colledtor of this district to record his name on the mutation 
register; but the defendant having in the mean time ousted him 
(plaintiff) from the estate, the latter filed a supplemental plaint 
suing for possession. The ground of action is a deed of absolute 
sale executed by the defendant in 1246, in favor of one Kishto 
Pershad Hooee, plaintiffs father, deceased. The defendant 
demurs to the action as informal, the mother of plaintiff’s brother, 
a minor, not having been made a party to the suit, and pleads, 
first, that the transfer of mouzah Mysah Moorah was never 
completed, and that plaintiff never entered on possession ; secondly, 
that although the deed of sale was given to plaintiff, the contract 
involved in it was not completed, the jdaintitt* never having made 
good the assignments to defendant’s creditors; and lastly, that(plain- 
tiff) vendee gave (defendant) vendor a written agreement to restore 
the estate to the latter, if the purchase money was repaid in three 
years, agreeably with which agreement the defendant paid plaintiff 
in jewels and cash Company’s rupees 1600. 

The principal sudder ameen overrules the demurrer as to 
plaintiff‘’s mother being made a party to the action, as plaintiff 
was his brother’s guardian and entrusted with the management 
of the affairs of his family. As regards tlie deed of transfer, 
the principal sudder ameen observes—^‘The bill of sale in support 
of this actmn distinctly sets forth that the vendor sells 
absolutely Mysah Moorah; that he had received Company’s rupees 
1400; and four of the subscribing witnesses satisfiartorily prove 
that the said sum was received by the vendor at the time of 
executing the deed. Not content with this, defc?/lant gives a separate 
receipt for the money, and a power of attorney to a tliird party, em¬ 
powering him to assist in getting the vendee’s name registered in 
the collector’s books as proprietor and umulnamah,—all evidences, we 
think, beyond dispute, of an absolute relinquishment of the mouzah 
aforesaid, for, had the sale been conditional, what nee(^ of the mookh- 
tceamamah and umulnamah ? The ikramamalv-adduced by defen¬ 
dant to prove that the sale was conditional cannot be admitted as 
evidence, as it is not properly stamped: moreover it was written 19 
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or 20 years after the date of endorsement Defendant has aJso equally 
failed to prove the payment of Company’s rupees 1600, to vendee, as 
alleged, and also that the vendee engaged to pay his creditors. This 
latter plea could easily and most satisfactorily have been established 
by the evidence of the parties themselves, hut there lias not been the 
slightest endeavour made to adduce them. The attested copy of a 
receipt filed in the court below proves nothing. By it we see that 
one Kaleeloolla had received Company’s rupees 340, through 
Mangobind and Kenaram Hooee, in satis:^ction of his decree against 
defendant and others. But this fact in no wise weakens the evidence 
in support of the bill of sale; but even admitting that the vendee did 
undertake to pay certain of defendant’s creditors, since it is not con¬ 
tended that he has not done so, th^e is nothing to inv^idato the 
sale, therefore we give plaintiff’ possession of mouzali Mysah Moo- 
rah.” 

In appeal, the defendant demurs to the informalities of the pro¬ 
ceedings in the lower court, and repeats the same pleas as urged 
there. The demurrers have very properly been overruled. The 
supplemental plaint was admitted by the court, before the prelimi¬ 
nary roobakaree was passed under Section 10, Regulation XXVI. 
1814, and no exceptions were taken to it, nor could any valid ones 
he offered. I agree with the lower court in thinking that plaintiff* 
has clearly proved his title in virtue of the deed of absolute sale. 
Tlie defendant argues that the bill of sale is null and void, becausq 
plaintiff failed to fulfil the contract on which the said bill was 
executed, viz. to pay over assignments to defendant’s creditors. 
There is no such clause in the deed as can hear the interpretation 
the defendant puts upon it The appeal is accordingly rejected, and 
the decision of the lower court affirmed, without serving a notice on 
respondent. 

The 2ni> July 1850. 

No. 51 of 1850. 

Appeal from a decision of A. Davidson^ Esq., Principal judder Ameen 

dated 23rd January 1850. 

Peetumber Doss, (Defendant,) Appellant, 

versus 

Keenaraes Hooee, (Plaintiff,) Respondent 

This is an action to recover possession of a farming lease of fourteen 
years of mouzah Mahingery, with mesne profits, laid at rupees 
1982-15-15-1. 

The defendant admits having granted the lease, but pleads that 
plaintiff has fotfeited it, first, by allowing the mahal to he sold for 
arrears of Government revenue, and secondly, because he has failed 
to pay the rents assigned over to defendant’s creditors. 
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The principal sudder atneen observes—“ that the issue is whetlier 
the plaintiiF has either by his laches or by the non-performance of 
his part of the contract forfeited his interest in the farming lease 
aforesaid. On perusal of the lease filed by plaintiff in support of 
his claim, and also of the counterpart, or kubooleut adduced by 
defendant, we find that a valuable consideration, L e.. Company's 
rupees 900, is distinctly stated to have been received by tho lessor 
from the lessee, and this fact is further satisfactorily established by 
plaintiff’s witnesses. It is pne that defendants allege quite the con¬ 
trary, viz., that no money was given at the time of executing an order 
for the payment of certain debts. But their evidence is deserving of 
no consideration, because it is conflicting, and secondlyy because 
oral evidence to explain away the intent and purport of a document 
is inadmissible. Moreover, had this plea been true, why did not 
defendant bring forward the mahajuns to prove it, and, in having 
recourse to the foujdaree court for possession of the niouzah, why 
was not that circumstance stated in the petition, and how comes it 
that he allowed plaintiff to enjoy undisturbed possession from 1247 
Umlee to 1253? Defendant's second plea is equally untenable, for 
the alleged sale was not confirmed in consequence of the purchaser’s 
failure to makTe the required deposit, and the arrear of rent was paid 
(IS formerly by the party in possession: thus no breach occurred so 
as to justify defendant’s entry and the ousting of plaintiff. The 
very circumstance of defendant’s permitting plaintiff to keep posses¬ 
sion, although the said sale, proves that he considered him blameless, 
or that he had overlooked his fault. Defendant strongly contends 
that the mere failure to pay the Government revenue voids the lease, 
but we see no clause to that effect in the lease, and therefore can¬ 
not admit the right of entry insisted on. Therefore, considering 
defendant’s dispossession of plaintiff wholly unjustifiable, we give 
judgment in his favor.” 

In appeal, the defendant urges the same pleas as below. The issue 
to be tried is simply whether a breach of agreement on the part of 
plaintiff has occurred in a manner to render null and void his farm¬ 
ing lease. The defendants plead that plaintiff has committed a 
breach of contract in two instances, Jirsty in allowing the estate to be 
sold for arrears of Government revenue, and secondlyy in failing to 
pay his (defendant’s) creditors their assignments. Thel^ase stipulates 
that in the event of the estate being brou^t to sale the lessee 
will be responsible. Now it is clearly shown that, although the 
estate was sold for arrears of revenue, the sale was never complet¬ 
ed ; but the estate restored by the purchasers to the original pro¬ 
prietors, the balance of revenue for which it was sold being paid up 
by the plaintiff^ Here then is a proof of the fulfilment (not of a 
breach) of his (plaintiff’s) contract Neither the lease tor its counter¬ 
part, s^s aught about assignments, nor is there any proof that 
jdaintiff was to pay defendant’s creditors. 1 therefore concur with 
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the lower court that defendant has failed to show cause to justify his 
summarily ousting the plaintiff from his lease. The decision of tlio 
lower court is aftirined, without serving a notice on the respondent. 


The 4Tn Juey 1850. 

No. 77 of 1850. 

Appeal from a decision of Khyrat Rossein^ Moonsiff of Kasseegunge, 

dated \ Sth Tehruary 1850. 

Adytc Churn Nundee, (third part 3 %) Aiipcllunt, 

versih • 

Kantaram and others, (Plaintiffs,) Respondents. 

This is an action for land rent for tlie j'^cars 1256 and 1257 
Umlee, laid at rupees 14, anna 1, pie 5. 

The plaintiff sets forth that mouzah chuck Ramessur was sold 
absolutely to plaintiffs by one Shuroop Moliun on tlie 14tli Bysakii 

1255 Umlee, and that the appellant was a party to thej^ansfer; that 
plaintiff entered on possession. The defendant Kishore Mirdah is a 
tenant on the estate, cultivating beegahs 5-12-2 puJkhas of land, bear-* 
ing a jumma of Comuany’s rupees 15, gundahs 15. For the years 

1256 and 1257 Umlft, the balance of rent due is as stated above,* 
which plaintiff now seeks to recover. The defendant confesses 
judgment The third party demurs to the action, and pleads that 
Shuroop Mohun Nundee had no authority to alienate the estate of 
chuck Ramessur, which he held in trust for third party, and that third 
party’s proprietary riglitis proved by the hissanaina of tlie 3i'd Aughun 
1241, and the summary awards made in his (third party’s) favor. 

The moonsiff observes that the opposing party does not attempt 
to show when he was in possession, nor when he made over the 
estate of chuck Ramessur to Shuroop Mohun; that from local 
enquiry it is established that Shuroop Mohun collected the rents till 
the 14th Bysakh 1255 Umlee, and subsequent to that* period the 
plaintiff* did so, who also paidjihe Goverment revenue, as is shown 
by the dakhill||,f, bearing the seal and signature of the collector. 
The awards under Regulation VIL 1799, which third party 
adduces in evidence 9 fjiis title, may, as the moonsiff observes, be good 
in themselves, but cannot affect the rights of third parties. He 
accordingly overrules the objections of the appellant, and gives a 
verdict for the plaintiff. 

I sec no reason to interfere with his decision, and it is accord¬ 
ingly affirmed, without serving a notice on respondents. 


39 
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The 4th July 1850. 

No. 78 of 1850. 

Appeal from a decision of Khyrat Hosseiny Moonsiff of Kasseegunge^ 

dated 18^A February 1850. 

Adyte Chum Nundy, third party. Appellant, 

versus 

Kantaram and others, (Plaintiffs,) Respondents. 

This action is exactly similar to that recorded in No. 77. 
The diflTerence only being in the defendants who confess judgment. 
For the reasons assigned in the case quoted, there appears no 
grounds ^for interfering with the decision of the lower court, which 
is affirms, without serving a notice on the respondents. 


The 15th July 1850. 

No. 67 of 1850. 

Appeal from a decision of A, Davidson, Esq., Principal Sudder Ameen, 

dated 5th February 1850, 

" Goburdhun Kur, (PlaintiflP,) Appellant, 

" versus 

Hureekishen Mytee and others, (Defendaij|s,) Respondents. 

This is an action for possession, with mesne profits, laid at 
Company’s rupees 311-0-4, 

The plaint sets forth that the defendants Hureekishen Mytcc 
and Mirtunjoy Mytec jointly conveyed to plaintiff by a deed of 
absolute sale, bearing date 9th Phalgoon 1251 Umlee, ISbeegahs 
1 cottah of land; that plaintiff enjoyed possession till 1253, wlien he 
was forcibly ousted by the defendants. Defendant Mirtunjoy Mytee 
confesses judgment. The defendant Hureekishen denies the exist¬ 
ence of any coparceny between him and the defendant Mirtunjoy 
for seven generations, and pleads that he inherited the property 
in dispute bis grandfather Booduram Mytee, and that he has 
held undisturbed possession for nearly 40 years. 

The principal sudder ameen observes:—“ Plaintiff has adduced 
two witnesses, who indeed depose that the said defendants held the 
land in joint possession; but we think their evidence, unsupported 
by documentary proof, is clearly insufficient^ establish Mirtunjoy’s 
possession previous to the Sieged sale. Moreover, he is only 
Hureekisheu’s cousin, and it is satisfactorily proved by two decrees, 
dated in 1808 and 1809, that Nubokishen^s grandfather Rooduram 
bought the land now claimed, nor is there the slightest mention 
how or when Mirtunjoy Mytee acquired any interest therein. 
Iji support of his purchase, plaintiff has filed a certified copy of 
a registered kubala, or bill of sale, (the original according to him 
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having been stolen,) but we cannot admit it as evidence of sale, 
for we find it was registered two years after date and ten days 
after Hureekishen’s denial of execution in the summary court; 
after such denial it is quite improbable that he would have sent 
it for registration. The zumeendars, at the requisition of the court, 
have filed their kyfeeut, stating that from the year 1252 Umlee 
they had received no rent from Ilureekishen, but from plaintiff. 
This statement is not supported by the jumraa-wasil-bakee accounts, 
which were called for, and cannot, we thhik, affect the question at 
issue. Therefore considering that plaintiff has failed to prove his 
title to the 18 ])ce(rahs 1 cottah, we dismiss this action, with 
costs. ^ 

In appeal, the plaintiff demurs to the reasoning of tlTe lower 
court, and repeats the same pleas as urged there. I see no grounds 
for interfering with the principal sudder ameon’s decision. 

There is so much improbability in the circumstances attending 
plaintiff’s claim as to excite the strongest suspicion of its truth. It 
appeal's that, after filing a suit for arrears of rent in the collector’s 
court, he (plaintiff) withdrew it in March 1846, intimating his 
intention of suing in the civil court the opposing party, Huree- 
kishen, who denied his possession. He did not, however, adopt 
this course till the 25th August after having lost the original * 
deed of transfer on "vyhich his claim was founded ten days previ¬ 
ously (viz., on the 13th of the same month). 

After the loss mentioned, he does not appear to have supplied 
himself with an authenticated copy of his title deed till the 31st 
August 1846, fifteen days after the original had, as he states, been 
stolen from him, and six days after he had instituted the present 
suit, from which the inference is warranted that the title deed was 
manufactured to suit the claim, and that both are equally devoid 
of credit. 

The decision of the lower court is accordingly affirmed, without 
serving a notice on the respondents. 

The 22nd July 1850. 

• 

No. 96 of 1850. 

Appeal from a decision of A, DavidsoUt Esq,^ Principal Sudder Ameen, 

da^d 2l«^ January 1850. 

Malia Haja Mahtab Chand Bahadoor, (Plaintiff,) Appellant, 

vej'sus 

Musst. Chumpa Dassee and another, (Defendants,) Respondents. 

This is an ac^on on account of rent for the year 1253 Umlee, 
laid at rupees 4910-7-8. 

The lower court nonsuited the plaintiff, because the counterpart 
of a putnee^lease on which his claim is grounded does not bear 
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the prescribed stamp, and directed the payment of the penalty- 
required under the provisions of Regulation X. 1829. To this 
decision the appellant demurs as opposed to the spirit of the Circular 
Orders of the Sudder Dewanny Adawlut, paragrapli 1, of 7th 
January 1842, and of a notification of the Board of Customs, Salt, and 
Opium, dated 23rd October 1848, published in the Government 
Gazette on the 21st of November of that year. It appears, on 
reference to the Circular last quoted, “ that holders of putnoe leases 
and counterparts to which a stamp of inadequate value has been 
affixed, who may be desirous of having tliem impressed with a 
stamp of proper value, may effect their object without the payment 
of any penalty^ by presenting them to the collector of the district on 
which thfe land referred to in the deeds arc situated, on or before the 
30th April 1849,’^ and with regard to those first quoted, it is discre¬ 
tionary with a civil court to give a reasonable time to a party 
presenting a document, bearing an improper stamp, to apply to the 
revenue authorities for the purpose of having the proper stamp 
affixed, and that this rule should apply to plaintiffs in very special 
cases. The present seems to be a special case, and one in •which 
the indulgence solicited should have been granted. The counter¬ 
part of the lease was filed by the plaintifl on the 30th October 
1848, prior to the issue of the Circular Orders of the Board of 
Customs, and plaintiff had not therefore the opportunity of acting 
in conformity with those orders as the suit in which it was filed 
w’as ripe for decision, and was finally disposed of on the 21st 
January 1850. The appeal is therefore admitted, and the case 
remanded to the lower court, witli a view to its affording plaintiff a 
reasonable time to have a stamp of prescribed value affixed to his 
deed, after which it will dispose of the suit on its merits. 

The penalty levied from plaintiff will, under the circumstances, 
be rcfiuided. 


The 22nd Judy 1850. 

No. 104 of 1850. 

Appeal from a decision of A. DavidsoY^^ Esq.^ Principal Sudder Ameen, 

dated Vlth March 1850. 

Muddoo Soodun Mytee, (Plaintiff,) Appellant, 

versus ’ 

Pelaram Hajreh and others, (Defendants,) Respondents. 

Tuts is an action for a bond debt, laid at Company’s rupees 
696-2-13-2-1. 

The defendants deny the cause of action, and p^pad that the suit 
is founded on enmity, and is wholly devoid of truth. 

The principal sudder ameen rejects the evidence of the attesting 
witnesses as opposed to all probability. It is, he observof, improbable 
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tliat any one without inducement would be answerable for another’s 
debt, and that, although the plaintiff maintains that a custom pre¬ 
vails in his village, for the heads of it to raise money to liquidate 
the arrears of rent due by the ryuts to the talookdar, and to make 
themselves responsible for money so raised, he is unable to prove it 
except by a rokur, the correctness of which is not certified. The 
principal sudder ameen further adds that the plaintiff fails to rebut 
the statement of defendants; that the annual rent of their village is 
rupees 235-4-7, and that, if this statement»be true, the cause for bor¬ 
rowing 500 rupees, as stated by plaintiff*, did not exist; and he gives 
a verdict for defendants accordingly. 

In appeal, nothing is urged to lead this court to interfere with the 
principal sudder ameen’s decision. The entry in the rokur, fto doubt, 
is a fraudulent interpolation to support plaintiff’s claim. The loan 
was made according to the bond on the lithPoos 1250. The entry 
in the rokur is in the page dated the 9th, the 11th is affixed to one 
item in that page for 500 rupees, and the date on the following page 
lias evidently been altered from Uth to 12th, leaving little doubt of 
the interpolations and erasures and the motives that prompted them. 

The decree of the lower court is affirmed, without serving a notice 
on the respondents. 


The 22nd July 1850. 

No. 190 of 1849. 

Appeal from a decision of A, Detffidson, Esq., Principal Sudder Ameen, 

dated Wth July 1849, 

Prem Chand Punday, (Plaintiff,) Appellant, 

versus 

Gunganarain Potdar and others, (Defendants,) Respondents. 

TnE plaintiff sues for possession of a tank and its appurtenances, 
comprising an area of beegahs 6-11 cottahs. Suit laid at rupees 611 . 
The plaintiff’ is the sole purchaser of talook Doorbeh Chattab, and, 
as such, claims the right to resume and assess. Tfie defendant 
Gunganarain Potdar pleads, is reply, that the property claimed forms 
no part of pl?iutiff’s talook; that it is lakhiraj recorded in the name 
of one Govind Ram ; that in 1240 B. S. his descendant, Gyaram 
Manna, conveyed the said property to defendants by a deed of abso¬ 
lute sale; that the property has been in the tindisturbed posses¬ 
sion of the lakhirajdar for the last seventy or eighty years, and that 
consequently the present action is barred by the statute of limitation. 

The principal sudder ameen observes: “We have examined 
the English register, and find the grantee’s name is twice entered as 
Govind Ram Manna, therefore the discrepancy noticed by the col¬ 
lector, viz., that in one place the name recorded is Govind Ram 
Manna, and in another Govind Ram Surma, must have arisen from 
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error. The defendant has adduced abundant proof to show that 
(xovind Ram held the registered land rent-free during his life time, 
and Ills descendants after him, and also defendant since the date of 
his purchase. Plaintiff, in his replication, confesses that 1-^ beegahs 
lakhiraj (Govind Ram’s) still exists, but that lies in kismut Door- 
bachatee; but there is no mention of Govind Ram’s lakhiraj in 
that mouzah in the register, therefore it is evident that the 1^ 
beegahs acknowledged by plaintiff must be the same as we have 
already described. Therefore we give judgment in plaintiff’s favor, 
declaring defendant’s land (with the excption of beegahs lakhiraj) 
liable for assessment.” 

The plaintiff demurs, in appeal, to this decision, as the lands (1^ 
beegahs)tivhich the principal sudder ameen has exempted from liabi¬ 
lity to assessment, were not included in Gunganarain’s deed of trans¬ 
fer, and formed no part of the property in dispute, and therefore a 
reference to tlxem by the lower court was extra-judicial. The right 
to assess the tank and its appurtenances, lield by the defendant 
Gunganarain, has been established,.and the principal sudder ameen 
has decreed the same, upon which point no appeal has been preferred. 
The issue fot adjudication is the extent or the quantity of land 
liable to assessment, and in regard to this matter plaintiff* has 
adduced no proof. The defendant’s title deeds prove that the tank 
and its appurtenances comprise 5^ beegahs. All that appears 
•requisite then is to declare the tank, &c. of which defendants hold 
possession in virtue of his bill of sale, liable to assessment, leaving 
the actual area of the disputed property to be settled when the 
decree is put into execution. The 1-^ beegahs of land, which the 
principal sudder ameen has exempted from liability to resumption, 
was not involved in the present suit, and was not therefore matter 
for adjudication. 

TJie appeal is decreed, with costs, and the decision of the lower 
court modified with reference to the foregoing remarks. 

The 25th July 1850. 

No. 245 of lg49. 

Appeal from a decision of Imjad Alee, Moonsif^ 4if Kulmijole, 

dated 23rd Auyust 1849. 

Muddoo Soodon Mytee, (Plaintiff^) Appellant, 

versus 

Pursuttun Sahee and others, (Defendants,) Respondents. 

The plaintiff sues to set aside a distraint levied under Re^ila- 
tionV. 1812. Suitlaid at rupees 198-10-4. He states that he holds 
49 beegahs 6 cottalis on a fixed or mokururee lease, and 74 beegahs 
19 cottahs on a khamar jumma, that is, half the produce, in mouzah 
Seetapore; that his liabilities for the year 1253 B. S. were Com- 
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pany’s rupees 73-6-1-2. In that year tlio defendant Pursuttun pur¬ 
chased the durputnee lease of Seetapore, and plaintiff' paid him as 
proprietor the amount above specified. The said defendant was not, 
however, satisfied with this, and, without issuing any previous notice, 
us prescribed by law, proceeded to distrain plaintiffs crops for a 
balance, as per account rendered to the commissioner of Company’s 
rupees 198-10-4. Plaintiff deposited the necessary security and 
instituted the present suit within the prescribed period, to remove 
the attachment and to recover penalty incurred by illegal distraint 

The defendant Pursuttun denies the existence of plaintitt*’s 
mokururce lease, and pleads that plaintiff*, according to measurement 
of his land and the estimated outturn of the crops on it, conducted 
by an amecn deputed by defendant in 1253, was liable for tXn aggre¬ 
gate amount of Company’s rupees 247-10-4, of which the plaintiff 
paid Company’s rupees 49, leaving a balance of Company’s rupees 
198-10-4. 

Por this sum the defendant, after issuing the usual notice, caused 
an attachment to be served, in which course he w^as fully justified. 

The moonsiff rejects all plaintiff’s evidence of his right to hold on 
a mokururee lease and of the extent of his liabilities qn account of 
all the lands in his possession. On the other hand, he credits the 
proofs filed by the defendant Pursuttun, and, considering that he * 
has established that plaintiff* is a defaulter to the extent stated by 
him, upholds the distraint, and gives a verdict for the latter. 

The moonsiff has omitted to notice the most important feature in 
the inquiry, viz., whether the distress of plaintiff’s property was in 
conformity with the regulations. A very superficial investigation 
would have shown the moonsiff that it had been levied in violation 
of the provisions of Section 13, Regulation V. 1812 ; that no writ¬ 
ten demand had even been served on plaintiff either personally or 
at his place of residence; on the contrary, that defendant had fur¬ 
nished the commissioner with a jumma-wassil-bakee account of the 
mokururee lands prepared, not from previous accounts or local 
inquiry, but from an oral statement of the village police. Again, it 
appears that plaintiff deposited the necessary security, aild instituted 
a suit before the moonsiff within the prescribed period of fifteen days, 
and the moonsjfF directed the attachment to be removed. These 
orders, however, were never obeyed, and the propertpr deposited as 
security was sold by the commissioner at a great sacrifice. All these 
irregufarities are on record, and took place whilst tlie present suit 
was pending in the moonsiff’s court, and yet the moonsiff makes no 
allusion whatever to them, but adds one more injury to the many 
that plaintiff* has suffered at defendant’s hands by upholding the lat¬ 
ter in bis illcgal^proceedings. • 

The appeal is decreed, and the decision of the lower court 
reversed; the defendant Pursuttun paying all costs and damages 
adequate to the value of the property sold. 
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The 23rd Jijly 1850. 

No. 68 of 1850. 

Retjnfar Appeal from the decision of Baboo Dwarkanath Rop, first grade 

Moonsiff of Lalhattyh. 

Beemolah Debea, (Defendant,) Appellant, 

versus 

GokoolmHnce Chowdliranee, (Plaintiff,) Respondent. 

Suit for the recovery of a debt of 295 rupees, 4 annas, 5 pie.. 
Instituted 22nd September 1848, and decided 28th March 1850. 

The plaint sets forth that the plaintiff’, on the 22nd Kartikh 1253, 
B. S., gave Company’s rupees 550 to Prangovind Bagchee, her 
mooktear, or husband of the defendant, to purchase mouzah Kunuk- 
para at a public sale; that the said Prangovind, being unable to 
purchase the estate, returned Company’s rupees 300 to the plain¬ 
tiff*, informing her at the same time that the remaining 250 rupees 
had been lent to some other person ; that after several applications 
the said Prangovind paid Company’s rupees 10 to the plaintiff and 
retired to Gyah; that afterwards, falling ill and being unable to 
pay what was due, he gave lier servant, Gooroodoss Chowdree, in 
the presence of several respectable people, a list of debts due to 
him, attested with his own signature, promising that, if. he recover¬ 
ed from sickness he would pay his debt to the plaintiff^ and, if not, 
his wife and the debtors would make good the amount, and, if the 
debtors failed, bis wife would be accountable for the whole debt; 
that on the 5th Srabun 1255 B. S. Prangovind died, leaving his 
wife and minor daughter Burmomoye his heirs; that the plaintiff 
demanded the money from Prangovind’s debtors, but in vain, and 
likewise from the defendant, who admitted the debt but failed to 

pay- 

The defendant, in her answer, denied the debt, and pleaded that 
had the debt been true there would have existed some written 
document to prove it; that the plaintiff* is not a merchant, and 
therefore her khata-buhees cannot stand good; that her husband. 
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the deceased Prangovind, had made a gift of all his property to 
herself, Burmomoye Debea, and others, by a hibahnamcli, which 
was registered; and that Gooroodoss Chowdrec and others, being 
present at the time of the execution of the deed, could of course have 
caused the fact of the debt to be mentioned in it, had it been true. 

The plaintiff^ in his reply, added that the fact of Prangovind’s 
bhiding for mouzah Kunukpara at the public sale will be verified 
by the dak tukta papers of the collector’s office. 

The defendant dcmurrcc| that the plaintifl’s brother was desirous 
of obtaining a piece of land belonging to the defendant, and, because 
it was refused to him, this action was brought against her. 

The moonsiff gave a decree in favor of the plaintiff^ on the 
grounds that tlie khata-buhcc filed by the plaintiff was satisfactorily 
proved by his witnesses, and his claim supported by the dak 
tukta papers of the collector’s office and the burratee list given by 
Prangovind to the plaintiff' with his own signature. 

The defendant appeals from this decision, on the grounds chiefly 
that, had the khata-buhee been genuine, the plaintiff would not have 
failed to have it signed by Prangovind, deceased, or to cause him 
to give her a receipt for the amount; that the moonsift* did not 
cause tlie attendance of Gooroodoss, the plaintiff‘’s servant, to authen¬ 
ticate the khata-buhee; that dak tukta papers would not prove 
that the defendant’s deceased husband had bidden at the sale for 
the plaintiff; that Prangovind was mooktear for other parties as 
Veil; that the deposition of Anundmohun Sircar, a respectable 
witness called by both parties, show's that the signature on the 
burratee list was not that of her husband, and that the moonsiff' 
had decided this case contrary to the decision of the Sudder 
Court of the 7th April 1847. 

There are good grounds of appeal in this case. The moonsiff’s 
investigation is not so complete as it might have been. The khata- 
buhee, the principal document, on which the plaintiff’s demand 
rests, is not a regular debit and credit bank or shop account 
book, but a private memorandum book, in which the plaintiff has 
had entered his private accounts. The defendant’s husband has not 
signed any of the accounts. They are not attested by any witnesses, 
nor by tlie writer of the accounts hiriiselfl To render them under 
these circumstances valid documents they should have been duly 
stamped. The signature on the burratee furd does not agree with 
the signature of the defendant’s husband on Ihe hibbehnameh filed 
by the defendant; and the moonsiff ought to have taken evidence 
as to the genuineness of that signature, and, if proved to be genuine, 
the names of the parties inserted in the burratee furd, and admit¬ 
ted by the defendant, should have been included as defendants. 
The appeal is therefore admitted, and the case wil4 be remanded 
to the moonsiff* for re-trial. The stamp fees to be returned to the 
appellant. 
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The 23iii> July 1850. 

No. 138 of 1849. 

Regular Appeal from the decision of Baboo Tarakishen IlaldaVy Moon- 

sijf of Jungeepore, 

Munnoo Bewail, (Plaintiff,) Appellant, 

versus 

Mutlioor Ghosc and Muddoosoodun Ghosc, (Defendants,) 

Respondents. • 

Suit for the recovery of the possession of 5 gundahs of land, 
valued at Company’s rupees 5. Instituted 24th February 1849, 
and decided 13th November 1849. • 

From the plaint it appeal’s that the defendant Muthoor GRose pur¬ 
chased 5 gundahs of land, situated at Khasgunge in Jungeepore, for 
Company’s rupees 20, from the plaintift^ and, taking possession, dis¬ 
possessed the plaintiff of 5 gundahs besides, of her paternal land, 
which he would not give up, although it was proved before arbitra¬ 
tors to belong to tlie plaintiff^ who therefore brought this action 
against the defendants. ^ 

The defendants, in their answers, pleaded that the* plaintiff had 
undervalued her demand, that she had sold 12 gundahs 2 cowrees 
of land, situated at Khasgunge, to the defendant Muddoosoodun for* 
Company’s rupees 20, by a deed of sale on the 24th Kartikh 1248 
B. S., and that the defendants had procured a dakhil-kharlj of * 
Muddoosoodun’s name in the zemindar’s register and enjoyed pos¬ 
session since. 

The moonsiff, considering the deed of sale filed by the defendants 
satisfactorily proved by the evidence of the marginal witnesses of 
the deed, and finding by a personal investigation on the spot that the 
defendants’ pleas were not unfounded, dismissed the suit, with costs 
against the plaintiff. 

The plaintifi* appeals from this decision, chiefly on the grounds 
that the deed of sale alluded to was not executed by her, and conse¬ 
quently was not genuine; tliat it was not registered nor vouched for 
by the writer of it; that the 5 gundahs of land the plaintiff sold 
to the defendant were found by the moonsiff in the measurement 
made by him to#be 4 gundahs 11 kaugs; that the 12 J gundahs of 
land alleged by the defendant to have been sold by the plaintiff* -were 
found likewise to be 8 •gundahs, 8 kaugs, 5 teel by the moonsifTs 
measurement; that these differences were sufficient to refute the 
defendants’ statement; that the zemindar’s papers will prove that the 
5 gundahs of land, which the plaintiff* admits that she sold to the 
defendants, were not her paternal lands; and that out of her witnesses 
if Kcenoo Ghose^and Rughoo Shaha were sent for, they would prove 
her case. 

There is a little confusion as to the quantity of land in the pos¬ 
session of each party, to the possession of which each is entitled; but 
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notwithstanding tills, there is no proof to establish the plalntifTs 
claim. The plaintiff claims possession of 5 gundahs of land, of which 
she says she has been dispossessed, being the quantity over and above 
5 gundahs of land which she states she sold to the defendant; but she 
has put nothing in evidence to show this, nothing to establish how 
much she sold to the defendant, and therefore nothing to determine the 
quantity of which she has been dispossessed; whereas the defendant 
has put in a deed of sale on the part of the plaintiff, which, though 
not registered, is proved* by witnesses to its execution. I see no 
grounds for disturbing the moonsift^’s decision, which I therefore 
confirm, dismissing tlie appeal, with costs. 

• * 

The 24Tn July 1850, 

No. 26 of 1844. 

Original Suit, 

Onoop Chand Doogur alias Jliulloo Baboo, (Plaintiff,) 

versus 

Shikur Chand Doogur, deceased, and on his demise Beehee Munah 

Kower, minor, and her guardian Munsook Doss, Badam Kower 
' Becbee, and others, (Defendants.) 

Suit for the recovery of a share of paternal personal property, 

' valued at rupees 24,342-8-5. Instituted 23rd July 1844. 

The plaint sets forth that Hiirruk Chand Doogur, the deceased 
father of the plaintiff, Onoop Chand, and defendants Shikur Chand 
and Shetah Chand Doogur died in Maugh 1241, leaving them and 
their mother, Badam Kower Beebec, as his heirs; that in consequence 
of a family broil the brothers separated, and the property left by 
their father, both real and personal, was through the medium of 
respectable persons divided into three equal parts, with the exception 
of some silver plates, silver and gold jewels, diamonds, and other 
precious stones, which were kept by joint consent in their motlier’s 
charge until the suit brought against them by their mother was 
finally disposed of by the Sudder Court: that three lists of the above 
articles were prepared and signed by both parties; that two of these 
lists were kept by Onoop Chand and Shetab Chand, and the other 
by the mother for her minor son, Shikur Chand; that these were 
locked up by joint consent in chests within *1116 apartment of their 
mother; that all this was noted down In the khusra khata-buhees of 
1892 Sumbut; that Shikur Chand, through collusion and combina¬ 
tion with his mother made him complain against them and, herself 
in the criminal court of plundering her own property, and when the 
plaint was dismissed, bring an action in the civil coqrt; that she lost 
the suit in the Sudder Coui't; that when the plaintiff with his brother 
Shetab Chand demanded their respective shares of the articles alluded 
to, Shikur Chand attempted to retain three precious jewels for 
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himself and divided the rest among them, to which they did not con¬ 
sent, and this led to the present fiction; that the plaintiff estimated 
the value of his demand on account of his own share at the amount 
above fixed, and stated that he would sue for the remaining undi¬ 
vided property, consisting of brazen wares, silk cloths, &c. separately. 

The defendant Shikur Chand, in his answer, denied the claim of 
the plaintiff, and pleaded that the case was liable to a nonsuit under 
the provisions of Regulation XIIL 1808, and Regulation X. 1829, 
and Circular Order of the Sudder Dewajiny Adawlut of the 11th 
January 1839, with other particulars. 

Anundmyee Dasseah, Nowab Sufdur Alii Khan, Juggut Setta- 
nee, and Shetab Chand, in their answers, supported the plaint. 
Gopal Chand and Badam Kower Beebee, defendants, in theiiwmswers, 
supported the answer of Shikur Chand. 

The plaintiff filed a replication in support of his plaint. 

There is a similar case between the same parties for part of the 
paternal property in appeal to this court from the decision of the 
sudder ameen. 

The defendants plead that this suit should be nonsuited agreeably 
to the Circular Order of the 11th January 1839, the plaintiff having 
sued for a portion of his claim, and stated, in his plaint, that he 
would afterwards sue for the remainder. . ^ 

The plaintiff states that this Circular does not apply to this case, 
because the list of property on which his demafld is based does not, 
contain specifically all the undivided property, and the portion for 
which he should sue hereafter is entered in a khata-buhee that has 
not been found. 

With reference to the Circular Orders of the 11th January 1839 
and Construction No. 1040, and the decision of the Sudder 
Dewanny Adawlut of the 3rd July 1847, page 307, on petition 
299 of 1847, the decision of the Sadder Dewanny Adawlut of the 
16th June 1847, in the case of Musst. Sogra Khatoon, and the Cir¬ 
cular Order of the 30th September 1847, I am of opinion that 
the case cannot be heard on its merits, and therefore nonsuit it, 
with all the costs. > 
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The 29th Jult 1850. 

No. 11 of 1844. 

Regular Appeal from the decision of Movlvee Sged Ahdool Wahid Khan 
Bahadoor, first grade Principal Sudder Ameen of Moorshedabad, 

Shikur Chand Doogur^ deceased, and on his demise his wife, Munnah 

Kower Beebee, (Plaintiff^) Appellant, 

versus 

Shetab Chand Doogur aiid Onoop Chand Doogur, (Defendants,) 

Respondents. 

JBadam Kower Beebee, nominal Defendant 

Suit £^r the recovery of the possession of khata-buhees, valued at 
Company’s rupees 5000. Instituted 18th September 1843, and 
decided 24th May 1844. 

The plaint sets forth that Shikur Chand, deceased, Shetab Chand 
and Onoop Chand were three brothers by the same parents; that 
on the decease of their father, when Shikur Chand was a minor, 
the defendants Shetab Chand and Onoop Chand, in combination with 
each other, took possession of all the property, real and personal, left 
by their father, and have been in the habit of misappropriating the 
.proceeds, and realising the debts due to them jointly and apply¬ 
ing them to their own use, to the detriment of the plaintiff*; that the 
^plaintiff*, without the khata-buhees of Buloochur Kotee, which con¬ 
tains all the particulars of their paternal property, and which the 
defendants have in their possession, cannot ascertain the extent of 
property and amount of money left by their father: plaintiff there¬ 
fore brought this action against the defendants for the recovery of 
tlie possession of the khata-buhees from 1875 to 1894 Sumbut, L e. 
the khata-buhees from 1875 to 1891 Sumbut, and those in which 
they jointly carried on their dealings since the death of their father, 
together with the rokur and roznamcheh buhees, &c., which the 
defendants may have in their possession. 

The defendant Shetab Chand Doogur, in his answer, denied the 
plaintiff’s claim, and pleaded that a partition of all the property left 
by their father, with the exception pf some jewels and debts, had 
taken place between the three brothers in the presence of many 
respectable people and their mother, Badam Kower Beebee, guardian 
on the part of the deceased Shikur Chand, during his minority; that 
the same partition was particularised in the khata-buhees of 1892 
Sumbut, that the khata-buhee with others from 1876 to 1891 Sumbut, 
which were left by their father, and that of 1892 Sumbut containing 
debts, &c«, were, by the unanimous consent of the three brothers, locked 
up bv them jointly in an iron chest in the house, with an under¬ 
standing that, when necessary, the three brothers should jointly unlock 
the door of the house, and t^e them out of the chest, in order to 
carry on their dealings jointly; that the jewels with ihe khatas of 
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1875 Sumbut were kept in the charge of their mother, Badam Kower; 
that she and the defendants had mutually executed lists of the jewels, 
&c., and attested them with their signatures; that had the plaintiif’s 
statement of dispossession been true, the plaintiff would not have 
failed to mention the date when it took place. 

Tile defendant Onoop Chand pleaded the same in his answer. 

The plaintiff, in his replication, added that his mother, Badam 
Kower, was not appointed guardian by order of any court, that she 
consequently had no authority to execute* the alleged list, and that 
if she fiad it would not affect the plaintiff’s right; that their mother, 
the said Badam Kower Beebee, had complained against Shetab Chand 
in the foujdaree court; that Shetab Chand, defendant, in the same 
case, had given a kyfeeut, stating thkt she had lived wdth the plain¬ 
tiff^ and had her own property, and that of the plaintiff' in her care, 
which does not show she ever had any charge of the undivided pro¬ 
perty of all the three brothers or any khata-buhee of 1875 Sumbut 

The defendants rejoined that the kyfeeut alluded to was not true; 
that had it been, Badam Kower, their mother, Avould not have failed 
to file it in the case she lost in appeal in the Sudder Court; that the 
facts of the joint property of all the three brothers bev>g locked up 
by mutual consent, and of tlie lists being executed, are particularised 
even in her plaint of appeal in the said case. 

The principal sudder ameen decreed the claim of the plaintiff in 
part, on the grounds that the defendants admitted having khata- • 
buhees from 1876 to 1892 Sumbut in their possession; that with 
regard to the khata-buhees of 1875 Sumbut, although it appeared 
by the evidence of the plaintiff’s witnesses to have been in tho 
possession of the defendant, yet it was not satisfactorily established, 
that the statements of the plaintiff and the defendants regarding the 
khata-buhees from 1893 to 1894 Sumbut were not proved. The 
plaintiff* was therefore to take possession of the khata-buhees from 

1876 to 1892 Sumbut jointly, and of 1875 also, if it can be found 
in the possession of the defendants. 

The plaintiff appeals from this decision, on the grounds chiefly 
that, since the defendant Shetab Chand Doogur had, in^his answer, 
admitted that all the khata-buhees together with the jewels were 
locked up in hig house, the principal sudder ameen had unjustly 
excepted the possession of the khata-buhees of 1875, 1882, 1893, and 
1894 Sumbut, from his decree; that the fact of the defendants taking 
possession of all the property left by their father immediately after 
his death, is proved by his own admission; that as Shetab Chand 
did not mention a word about the list of property in question in the 
foujdaree case, it must have been an invented one; besides, if the 
list was executed by their mother during his minority, it would not 
be valid; that tne possession of the khata-buhee of 1875 Sumbut, 
which is the groundwork of all the 1/ading and dealings of their 
father, was not decreed by the principal sudder ameen to tho 



60 


ZILLAH MOORSHEDABAD, 


|;reatest detriment of the plaintiff; that Slietab Chand, in Ills petition 
in the foujdaree court, stated that his mother, Badam Kower, was 
subject to fits of insanity; that if this was true, his statement that 
the jewels, &c. were kept in her charge is not entitled to credit; 
that the principal sudder ameen had unjustly adjudged costs against 
the plaintiff; that the khata-buhees of 1892 and 1894 should not 
have been excepted from the decree, as the defendants had been 
carrying on their trade by means of them, and the defendants’ 
statement of the non-existence of those khatas cannot stand- 

I concur with the principal sudder ameen in his decision in this 
case, with the exception of his having conditionally included in his 
decree the khata-buhees of the year 1875 Snmbut, to which he 
considered the plaintiff* entitled. The plaintiff*, in my opinion, is 
entitled to the possession of these khata-buhees, as much as to those 
he has decreed upon the evidence adduced. The appeal is there¬ 
fore dismissed, and I modify the principal sudder amcen’s decree by 
including in it the khata-buhees of 1875 Sumbut. Each party to 
pay his own costs. 


The 29tii July 1850. 

No. 26 of 1844. 

Regular Appeal from the decision of Baboo Bheeh Chunder Mookerjea^ 

Sudder Ameen of Moorshedabad* 

Shikur Cliand Doogur, (Defendant,) Appellant, 

versus 

Onoop Chand Doogur alias Jhulloo Baboo, (Plaintiff,) Respondent. 

Suit for the recovery of the possession of the moiety of a house, 
valued at 600 rupees, together with damages, laid at 109 rupees, 
total 709 rupees. Instituted 12tli March 1844, and decided 12th 
July 1844. 

The plaint sets forth that, after the demise of Hurrec Cliand 
Doogur, the father of both the parties, a division of all the property 
left by him was made between the three brothers in equal shares; 
that half of Debee Doss’s house felHo the lot of the plaintiff; that 
the plaintiff preferred dwelling in another house# and making his 
half of the house in question a repository for goods; that the defen¬ 
dant Shikur Chand opposed this, and the plaintiff brought this 
action against the defendant and others for the recovery of the 
possession of half the house in question, according to the fixed 
boundaries which are enumerated, with damages to the amount 
alluded to. The plaintiff stated that he would sue for other items 
separately. 

The defendant, Shikur Chand, in his answer, pleaded dispos¬ 
session of his share, and the purchase of the whole house in 
question for 1100 rupees at a sale that took place on the 29th 
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Jyte 1894 Sumbut, in the presence of many respectable people; 
that 550 rupees being the plaintiff’s share of the price of the house 
it was not paid in cash, but inserted in the kiiata-buhee; that 
442 rupees are due from tlie plaintiff’ to the defendant, and the 
plaintiff*, to evade payment, had recourse to this suit. 

The defendant Shetab Chand Doogur, in his answer, supported 
the plaint 

The sudder ameen considered the claim of the plaintiff establish¬ 
ed by the evidence of his witnesses, and the defendant’s pleas not 
entitled to credit, and decreed possession of the moiety of the 
house in favor of the plaintiff', exonerating the other defendants 
from the liability of the decree. 

The defendant appeals from thig*decision, chiefly on th« ground 
that the sudder ameen did not send for the respectable persons 
in whose presence tlie sale of the house took place, and who would 
have proved the plaintiff’s statement to be false, and that the 

E laintitt* was actuated only by enmity in bringing this suit against 
im. 

The opinion given by me in the original suit between these 
parties. No. 26 of 1844, is applicable to this case also- The 
sudder ameen should on the same grounds have nonsuited this 
case. I therefore decree the appeal, reversing the sudder ameen’s 
decision, and nonsuiting the case. The parties will pay their own 
costs. 


The 31st July 1850. 

No. 11 of 1850. 

Regular Jppeal from the decision of Baboo Sheebchunder MooketjeUt 

Sudder Ameen of Moorskedabad, 

Shoobhudhra Monee Debea alias Sbooby, (Defendant,) 

Appellant, 

\fersus 

Ram Doss Mohunt, (Plaintiff^) Respondent. 

Suit for thehrecovery of a debt amounting, principal and interest, 
to rupees 760-9. Instituted 2nd June 1849, and decided 26th 
January 1850. • 

The plaintiff states tliat he sued one Ramkisto Patuk for the 
recovery of a bond debt of Company's rupees 1784-10; that 
Ramkisto entreated the plaintiff to grant him a remission of rupees 
444-6 annas, which he obtained; that being unable to liquidate the 
remainder, rupees 1340-4 annas, he paid 500 rupees, and on the 16th 
Maugh 1251 B. S. executed an instalment bond, stipulating to pay 
the balance, rupees 840, on different dates, in default of which 
interest was to be charged, and that the payments should be 
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endorsed on the back of the deed; that having acted up to the 
terms of the deed, Ramkisto died, leaving his wife Joykallce 
Debea, his son Gonesh Lall Patuk, and his other deceased son 
Kartick Patuk’s wife. Jeon Kower Debea, his heirs; that Gonesh 
Lall admitted the debt, and promised to pay it, but died, leaving 
his wife Shoobhudhra, defendant, in possession of all his ancestral 
property; that the defendant paid 100 rupees tlirough Gooroo- 
churn Chukerbuttee, 50 rupees through Raja Ram Usteo, and 
60 rupees through Rughonath Patuk on different dates, but 
failed to pay the balance. The plaintiff therefore brought this 
action against the defendant and the property left by Ramkisto, 
for the recovery of the amount, with interest to the date of 
realizatito. 

The defendant, in her answer, denied the claim, and pleaded 
that the deed in question was not a genuine one; that in conse¬ 
quence of a quarrel between the plaintiff and Ramkisto, her 
father-in-law, the plaintiff' had sued against him, but afterwards 
had the case struck off' by filing a diisthurdaree; that her father- 
in-law, the said Ramkisto Patuk, had gone to Pachal, in the 
district of Bancoorah, before the execution of the alleged deed, 
and returned in the month of Phalgoon, and that, consequently, 
‘the alleged deed could not have been executed by him. 

The plaintiff^ in his replication, denied that Ramkisto bad gone 
• to Pachal in the month of Maugh 1251 B. S. 

The sudder ameen considered the evidence sufficient to establish 
the plaintiff’s claim, which was not affected by the defendant’s pleas, 
and gave a decree in his favor, exonerating Rookmonee, the daugh¬ 
ter of the defendant, from liability, but ordering at the same time 
tliat it should be executed against the property of Ramkisto and 
Shoobhudhra, Joykallee, and Jeon Kow'er Deheas personally. 

The defendant urges, in her appeal from this decision, that the 
sudder ameen called for her proofs on the 3rd January 1850, but 
did not give her sufficient time to produce them; that she was only 
allowed 23 days, during which the case was disposed of; that she 
was obllged'to go herself to Pachal, in Bancoorah, to ascertain what 
persons were aware of the fact of her father-in-law Ramkisto being 
present at the time of the execution of the alleged deed; that it was 
a journey of 8 or 9 days; that having procured evidence she wrote 
to her vakeel on the 19th January, and that he, on the 26th January, 
on receipt of her communication, replied that the case had been 
already decided; that it was not right in the sudder ameen to force 
her pleader to give a wajib-ul-uruz, to the effect that she was unable 
to adduce proofs in support of her pleas; that the plaintiff sued 
against Ramkisto, and had the case withdrawn by r^eenamah with¬ 
out mentioning a word about the alleged deed ; that the sudder 
ameen had contrary to law established the heirship of Joykallee and 
Jeon Kower Debea by decreeing the case against them, since 
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they had no right to the property in question, and the defendant 
was according to the Hindoo shasters the sole heir and possessor; 
that the sudder ameen had no proof before him that they had ever 
been in possession of the property, and that he had aecided the 
case without making enquiry, as he should have done, into the 
liability of their heirship. The chief ground of this appeal is that 
the sudder ameen did not allow the defendant (appellant) sufficient 
time to file her proofs, but this ground is not tenable; nearly nine 
months had elapsed since the institution c/f the suit, and more than 
three weeks were allowed for the production of the proofs after they 
had been called for. The other ground of appeal is equally inadmis¬ 
sible, viz., that the defendant (appellant) is the rightful lieir of the 
deceased Ramkisto Patuk, and tlie other defendants ought* not, in 
consequence, to be rendered liable to the decree. The sudder ameen, 
however, satisfied himself from the evidence before him that the 
defendants were in possession of the property of tlie deceased 
Ramkisto Patuk, and gave a decree against them as being in pos¬ 
session, exempting only Rookmonee Debea, the daughter of the 
deceased, from liability. I see no reason to disturb his decision, 
which I therefore confirm, dismissing the appeal, with costs. 


The 31st July 1850. 

No. 10 of 1845. 

Repular Appeal from the decision of Syed Ahdool Wahid Khan 
BahadooVy first grade Principal Sadder Ameen of Moorshedabad. 

Brijomohun Singh, Muddun Mohun Singh, Kislien Chunder Singh, 
Kylas Chunder Singh, Pertab Chunder Singh, and liissen Chunder 
Singh, (Defendants,) Appellants, 

versus 

Takoor Dass Singli and Hurro Soondrcc Dassea, (Plaintiffs,) 

Respondents. 

Suit for the recovery of Company’s rupees 4792, 10 annas, 
8 pie, being the amount of rents realized from an estafo and mis¬ 
appropriated. • 

The plaintiff ^ates that kismut pergunnah Choona Khallee, the 
sudder jumma of which is 1229 rupees, 7 annas, 7 pie, and which 
is registered in the collectorate in the names of Khosal Singh and 
others, had been one-balf in the possession of the father of Takoor 
Doss, plaintiff, and the other half, or eight annas share, in the posses¬ 
sion of other partners; that the plaintiffs’ father died in 1233 B. S., 
leaving two sons, Kallypershad of age, and Takoor Doss minor; that 
Kallypershad in^ 1235 B. S., died, leaving his wife and brother 
Takoor Doss, minors; that the defendants, with an intention of mis¬ 
appropriating the profits of their share of the zemindaree, took pos¬ 
session of aU the mehals except Omyparrah as guardians on their 
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part, and having realized the rents from Phalgoon 1235 to Srabun 
1237 B. S., appropriated them to their own use; that on a petition 
presented by Hurro Soondree plaintiff, a kurook suzawul was appoint¬ 
ed by the collector, who realized the rents from Bhadoon 1237 to a 
few days of Bysakh 1238 B. S.; that on a petition from the defen¬ 
dants the kurook suzawul was discharged, and the defendants again 
realized and appropriated the rents from 1231 to 1239 B. S.; that 
Kistonarain Dass, the father of Hurro Soondree, presented a petition 
to the judge of the district, to discharge the defendants' from the 
guardianship, and appoint liim in their stead agreeably to Regu¬ 
lation L 1800; that the judge appointed him as such; that he 
demanded the amount misappropriated from the defendants, who did 
not pay^ that the pluintilfs, on arriving at the age of maturity, 
demanded the same from them, but they did not make good the 
amount; that the ])laintiffs therefore sued agdiist the defendants for 


the recovery of 

Principal, Sicca rupees, ... 2246 9 0 

and interest, . 2246 9 0 


Total . 4493 2 0 

or Company’s rupees 4,792-10. 

TJie defendants Brijomohun, Muddun Mohnn, Mohun Chunder’s 
son, and Kisto Chunder Singh, in their answers, denied having ever 
had possession of the plaintilf’s share of the zemindaree, and pleaded 
that, in 1238 B. S., Debnath Ghose, maternal uncle of Kalleepershad, 
deceased, had com])lained against tlic defendants in the pundit’s 
court for plundering fish from a tank called Augwan; that this case 
was decided on the 13th Maugh 1238 B. S.; that therefore it is not 
probable that they had possession of the said zemindaree; that after 
the death of. Kalleepershad Singh, Kistonarain Doss \ras appointed 
guardian, and realized the rents, paid the Government revenue, and 
appropriated the profits of the said share from 1235 to 1238 B. S., 
which will be proved by the petition presented by him to the judge. 

The plaintiffs, in tlicir replication, added that the defendants had, 
in combination with Debnath Ghose, preferred the said complaint; 
that had Debnath Ghose been their real guardian, the case would 
never have been dismissed in default; that the .possession by the 
defendants of the plaintiffs’ share of the zemindaree will be proved 
by the several documents of the courts. 

The principal sadder ameen, considering the evidence adduced by 
the plaintiffs, and the documents filed by them, and the ameen’s 
reports, sufficient to establish the plaintiffs’ claim with a few 
exceptions, decreed it in part in their favor to the amount of 

Company’s rupees . 461 10 ^ 1, principal, 

And „ . 461 10 9 1, interest. 


Total, Company’s rupees 


923 4 18 2 
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The defendants appealed from this decision, urging chiefly, in their 
appeal, that the principal sudder ameen had overlooked the statute 
of limitations which was applicable to this case, and referred to 
Section 4, Regulation IIL 1793, and the decision of the Sudder 
Court, No. 2 of 1843, in which Maha Raja Rajadhcraj Muhtab 
Chund, was appellant, and Rajendir Chatterjea and others were 
respondents; that if the dakhilas, or receipts, were inspected, the fact 
of the said share of the zemindarec having been in the possession of 
the guardian and others will be proved; "that the principal sudder 
ameen had overlooked the consent of the plaintiffs to the payment 
of scrimjamee, and that rupees 75, paid by them on account of 
expenses incurred in religious observances in the month of Assin 
1239 B. S., were not included in the account by the ^Incipal 
sudder ameen; that the defendants had paid on the different 
accounts Sicca rupees 1296-5-15, or Company’s rupees 1382-12-15, 
to tlie plaintiffs ; that if the same were deducted, rupees 921-2-5 
would remain a surplus in favor of the defendants (appellants.) 

The appellants jdead the statute of limitations as a bar to the 
trial of the suit; but the plea is not supported; twelve years had 
not elapsed- The appellants object to the demand -and amount 
decreed, but do not show how the account stands between the 
parties. They olrject to the amount of serunjamee fixed by the ' 
principal sudder ameen, viz., 287 rupees, and state that rupees 
520, annas 10, pie 10 should be deducted on that account But 
tlie principal sudder ameen has calculated it at the usual rate, 
10 per cent on the collections- They also object to the amount 
allowed for deb-shewah expenses, and state that a larger amount 
should be deducted, which would leave a balance in their favor. 
But the principal sudder ameen has taken the amount from the 
report of the ameen, who made enquiries and collected evidence 
on tlie spot The whole account appears to have been fairly made 
out I see no reason to interfere with his decision, which I there¬ 
fore confirm, dismissing the appeal, with costs. 


Thk 31st July 1850. 

^ No. 37 of 1850. 

Regular Appeal from the decision of Baboo Tarakuhen Haidar, Mooneiff 

• of Jungeepore, 

Buddenchunder and Nubkishore Bundha, (Defendants,) Appellants, 

versus 

Mr. J. M. Deverinne, (Plaintiff,) Respondent 

Suit for thetrecovery of Company’s rupees 74, principal and 
interest, on account of corah or raw silk supplied, and cash advanced, 
to tlie defendants. Instituted 23rd July 1849, and decided 25t}i 
January 1850. 
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From the plaint it appears that the defendants had^ from the 4th 
Phalgoon 1254 to the 2nd Joist 1255 B. S., carried on dealings in 
silk with the plaintiff at his Jnngeepore factory; that they had receiv¬ 
ed in advance from him in both silk and cash 883-8, and had 
paid at different dates rupees 817-4-15 in raw silk, leaving unpaid 
the balance, for which, with interest, the action was brought against 
them. 

The defendants admit the execution of a contract to supply the 
plaintiff with silk cloth,* and that they took advances of money 
and raw silk, on the condition that the plaintiff would pay all 
expenses attending the preparation of the cloth, and 1 anna per 
piece of silk cloth as commission to the defendants; that the plaintiff, 
agreealaly to the contract, paid the different charges, and received 
cloth from the defendants, and that rupees 1-5-5 was a surplus due 
to them from the plaintiff on account of commission. 

The moonsiff decreed the claim of the plaintiff in part, to the 
amount of Company’s rupees 66-1-6, principal, with interest that 
may arise from the institution of the suit to the date of realization, 
on the ground that the claim was satisfactorily proved, but, as 
there was no agreement on the part of the defendant to pay 
interest, the plaintiff was not entitled to a decree for the same. 

The defendants appeal from this decision, urging chiefly, in 
their appeal, that if the khata-buhee of the plaintiff contains the 
signature of Nubkishore Bundha, defendant, it is not a reason for 
the moonsiff to decree against Buddenchunder, and that the plain¬ 
tiff did not produce the contract alluded to in tlieir answer. 

Tlie respondent, on the case being brought before me, produced 
the contract, which witli the khata-buhee establish his claim. I 
therefore confirm the moonsiff’s decision, dismissing the appeal, 
with costs. 



ZILLAH MYMENSING. 


Pkesent: K. E. CUNLIFFE^ Esq., Judge. 


The IST July 1849. 

No. 33 of 1849. • 

Appeal from the decision of Nurhnrree Beromonee^ Principal Sudder 
Ameen of Zillak Mymensing^ dated the 28/A April 1849. 

Jadubram Deb and Prankissen Dob, (Defendants,) Appellants, 

versus 

Puddoo Pall, Pauper, (Plaintiff,) Respondent 

Respondent sued to recover the value of cows, dhao, &c. to the 
amount of rupera 308, taken from him partly by force and partly 
under colour of the provisions of Regulation VIL 1799, by the 
farmer of the village, Chundernarain Sha, and appellants and others, 
his dependents. 

Appellants replied that the suit was illegally instituted against 
them, as their names had not been inserted in the petition, applying 
to sue as a pauper, contrary to Clause 2, Section 5, Regulation 
XXVIIL 1814, they having been first named in a petition 
filed in the principal sudder ameen’s court while enquiry was 
being made into the property of the respondent; also that it 
had been illegally instituted, as various unconnected matters had 
been included in one suit. 

The principal sudder ameen, without noticing cither of these 
objections, decreed in favor of the respondent, the grounds of which 
it IS unnecessary to detail, as the decision of this court is founded on 
the fact of the appellants’ having been sued contrary to Clause 2, 
Section 5, Regulation XXVIIL 1814. 

The points for decision are; Has the suit been illegally 
instituted either as contrary to Clause 2, Section 5, Regulation 
XXVIIL 1814, or by including various unconnected matters in one 
suit ? Secondly. Has the respondent established his claim against 
the appellants, and is he entitled to recover the whole, or any 
portion of it from them ? The appeal must be decreed, for the 
respondent, in the,petition requesting permission to sue as pauper, 
only named the farmer, Chundernarain Sha, contrary to Clause 2, 
Section 5, Regulation XXVIIL 1814, as stated by appellants, first 
named them when the property of the respondent was under 
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enquiiy before the principal audtlcr ameen, whose dcclisionj as 
regards tlic appellants^ is reversed, with costs. 


The 1st July 1850. 

No. 61 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromo?jee, Principal 
Sudder Ameen of Zillah Myrnensing^ dated ike 16/A July 1849. 

Kasim Ullee T^ookdar, (Defendant,) Appellant, 

versus 

Govindpershad Surmah Khan^.Chowdhrce and Rejeygovind Surmtih 
*' Khan Cliowdhrce, (Plaintiffs,) Respondents. 

Respondents state they and appellant and Lall Maliomed had a 
talook in the 4 annas zemindaree of pergunnah Pookurea, &c., 
the jumma of which was rupees 366-5, their share of which is 
rupees 174-5, and rupees 192 the share of appellant and Lall 
Mahomed; that the zemindars sued all the shareholders for arrears 
of rent for 1252 and 1253, and obtained decrees for rupees 281-6 
and rupees 403, the whole of which they paid to s0e the property 
from sale; after which appellant and Lall Mahomedsold their share 
of the talook to Nobeenchunder Deb, and in like manner paid the 
whole of the sum due on account of the decree against them and 
Nobeenchunder for the rent of 1254, and now sues to recover the 
sums paid by them in excess of their share of the jumma, with 
interest. Appellant replied that his father, Lall Mahomed, had sold 
the property, having paid up the arrears of rent 

Tlie principal sudder ameen decreed in favor of respondents, with¬ 
out calling for proof of objections urged by appellant, as he Imd 
not stated what was the jumma of their share, how much had been 
paid and to whom, and, if true, as the zemindar and ijaradar Jjad 
obtained decrees against all the talookdars, which had been paid by 
the respondents, he should settle that matter with the decreedars. 

In appeal, the same objections have been urged. The point 
for decision is, ought the principal sudder ameen to have taken proofs 
in suppoii; of any answer the appellants thought proper to make ? 
In my opinion, the principal sudder ameen ouAt to have called 
for proof of any answer the appellant thought proper to make, 
and then decide whether it*is such as will release him from the 
claim. The appeal accordingly is decreed, and the suit remanded to 
the principal sudder ameen tor trial, after calling upon the appellant 
for proofs of his allegations. 
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The 2nd July 1850, 

No. 62 of 1849. 

Appeal from the decision of Pundit Vurkurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing^ dated the )2/A July 1840. 

Megiiaralu Aisli Na Rajnarain Aisli No. 2, and Jynaraiu Aisli 

No. 3, (Defendants,) Appellants, 

versvA 

Ruja Ram Lochun Singh, Raja Moish Clmnder Singh, Raja Issur 
Ohunder Singh, Raja Shib Kishwur Singh, and Ranee Bliyrubce 
Debea, (Plaintiffs,) Respondents. 

Respondents state the appellants are proprietors of a talook, 
tlio jurama of which is rupees 21-3-13-2, in mouzah Koo4egram, 
in their 2 annas zcmindai’ee, pergunnah Soosung, and sue to 
recover rupees 416-11, arrears of rent for eleven years and eleven 
months. Appellants replied that they obtained a sunnud of the 
talook on the lltliAssar 1237, from Raja Ram Chunder, who on 
the same day borrowed 150 rupees from appellant No. 3, and 
gave a written order to deduct 18 rupees on account of interest 
from the rent until the debt was paid, which was accor^Jingly done, 
and the balancft paid at the Poonia and to pcadas up to 1245, for 
Avliich period, according to the custom of the pergunnah, they 
received an hissab, dakhillas, and receipts, and after his death paid 
liaja Moish Clmnder and received the usual hissab, &c., up to 1250; 
but after that time, although rupees 3-3-13-2 was paid to peadas 
and at Poonia, the respondents would not give the usual hissab 
and dakhillas out of spite, because another suit against them for 
arrears of rent for eleven years eleven inontlis for talook Okhyram 
had been dismissed. Respondents denied the loan and order for 
deduction of interest from the rent, the dakhillas, and hissabs; and 
urged that appellants would not have taken a baratee likhun from 
one only of the five shareholders, and if dakhillas had not been 
given, he would have sued for them. 

Tlic principal sudder ameen decreed the sum claimed, as the 
appellants had failed to have the proper stamp affixed to U dakhilla 
on plain paper for upwards of 5Q rupees and to the bond and likhun 
which he had filer^ and which were returned to him for that purpose 
on the 14th May; and as there are five proprietors of the estate, pay¬ 
ment to Ram Chunder and Moish Chunder would not release him from 
tlicm; and the loan being to only one of them, no deduction can bo 
made from the rent due to the others; that the appellants’ witnesses 
arc jiot respectable persons, and that the arrears claimed are due, 
has been proved by respondents’ witnesses. 

In appeal, the likhun duly stamped was filed, and it was urged 
that appellants’ witnesses have attested the hissab, and as they 
show the rent to have been paid there is no necessity for 
dakhillas. In reply, the respondents stated that it was not the 
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custom to give receipts by peadas, and that tliey had no peaclas of 
the name of Basharut and Ramruttun; tliat it is not customary 
for them to sign the hissabs^ and that dakhillas^ receipts, and 
hissabs, would not have been given. 

The points for decision are: Are the respondents entitled to the 
arrears of rent they claim, or has it been paid in the manner stated 
by appellant ? Secondly, Were the appellants justified in paying to 
one of the shareholders ? In the lower* court, appellants filed an 
hissab, dated the 3rd Sawun 1242, and one dated the 13th Bhadoon 
1245, both signed by Raja Ram Chunder, the latter of which shows 
that the rent for the years 1243, 1244, and 1245 had been fully 
paid, and that in each year 18 rupees had been allowed in the 
accoun# as interest of the 150 rupees borrowed by Raja Ram Chunder 
from appellant No. 3. They also filed an hissab, dated 1st Bhadoon 
1250, signed by respondent No. 2, which shows that the rent for 
tile years 1246, 1247, 1248, 1249, and 1250 had been fully paid, a 
like deduction for the interest of the loan to Raja Ram Chunder 
having been allowed. They also filed two receipts from pcadas 
each for 4 rupees, one dated 10th Phalgoon 1253, and signed by 
Busharut Rhan, and the other dated 1st Chyte 1256, signed by 
Ramruttun Doss; and in appeal they filed, duljr stamped, the 
likhun, bearing the seals and signature of Raja Ram Chunder; 
and the fact of this likhun having been given to appellant No. 1 
by him has been proved by appellants’ witnesses, who are 
unconnected with them. The principal sudder ameen states they 
are not respectable witnesses; but why is not recorded; and 
if with reference to their station in life, they undoubtedly are 
fully as much so as two out of the three witnesses adduced by 
respondents, those two being his own peadas. The respondents 
deny the hissabs and receipts, and state it is not their custom to 
sign the hissabs; but they do not deny that hissabs are granted, and 
as they do not state by whom they are signed, I can have no con¬ 
fidence in their denial, while also their denial that they had any 
peada of the name of Ramruttun Doss is contradicted by their own 
witness, Sliibnatli Chuckerbuttee. The respondents have assigned 
no reason for the extraordinary delay in bringing this suit for 
arrears of rent, and I have no doubt that thq^ appellants would 
have been sued long ago, summarily, or by regular suit, if any 
arrears had been due, and there is much reason to believe that this 
suit has been instituted out of enmity : respondents having, on the 
appeal of the appellants, lost their claim for arrears of rent for eleven 
years, eleven months on account of talook Okhyram, the decision in 
which appellants have filed. With regard to the second point, 
respondents 1, 2, 3, and 4 are brothers, and No. |5, widow of ano¬ 
ther, and it is not unusual for the property to bo managed by one 
of the family ; neither have the respondents denied that such is tho 
case, or asserted that each shareholder has all along managed his 
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own share. I therefore consider appellants were justified in paying 
one of the shareholders. The appellants having only cstaolislicd 
payment of rent by hissabs up to the end of 1250, they are released 
from so much of the claim, and, giving respondents credit for 
18 rupees annually for interest of the loan for 150 rupees to Raja 
Ram Chunder, they will receive from the appellant for the subse¬ 
quent period of the claim at the rate of rupees 3-3-13-2 per annum, 
with interest, and interest on the consolidated sum until payment 
The appeal is accordingly decreed, and t\\e decision of tlie principal 
sudder amecn amended as above, with proportionate costs. 


The 3bd July 1850. 

No. 63 of *1849. “ 

Appeal from the decision of Pundit Nurhurree Seromonee^ Principal 
Sudder Ameen of /Allah Mymensing, dated the {\rd July 1849. 

Rammanick Deb No. 1, Shibpershad Doss No. 2, Ramdoss Bunneek 
No. 3, Ekram Khan No. 4, Chundeepershad Surmah Chuckerbut- 
tec No. 5, Ramdhun Sircar No. 6, K^eekaunt Surmah No. 7, and 
Syed Golam Gous No. 8, (Defendants,) Appellants, 

versus 

Golukahunder Surmah, (Plaintiff,) Respondent. 

Respondent states there is a talook No. 1126 in tuppah 
Ilajiradee, held ijmalee by Sabera Boebee, proprietor of 10 annas,' 
and Kurrumdad Khan and Ruheemdad Khan of 6 annas, and 
that he purchased tlie 6 annas share on the 27th Maugh 1251, at 
a sale in execution of a decree against them; and after having 
been put into possession by proclamation of kismuts Neamutpore, 
Bhyra, Noabaree jungle, Badce Srerampore and Luteebnugger; 
appellant No. 2, asserting he was about to dispossess him of modafut 
kismut Dookhyc Mundu), in kismuts Bhyra and Neamutpore, and 
modafut kismuts Yarallee liissa 1 anna in kismut Bhyra, and 
'modafuts kismuts Needeeram Gungaram Dlmr, modafut Syed 
Rozee, modafut Bussut baree Burkutalla, the eastern land of 
llance’s baree, and Chyta Kamaree’s bai’ee, which he liad bought 
from the former talookdars and Sabera Beebee, instituted a suit 
under Act IV’.T840, and obtained an order for possession, by means 
of which the other defendants had also dispossessed him from 
his share of the kismuts,—and accordingly sues to cancel the sum¬ 
mary order and for possession, with wasilat, of 6 aimas share of 
the 5 kismuts appertaining to talook No. 1126. • 

Appellant No. 2 replied that talooks Nos. 815 and 1126 were 
ijmalee, but, on disputes arising, Emam Newaz Khan, by mutual 
agreement, too'4 10 annas and Khodadad Khan 6 annas and collected 
accordingly, from the putnee talookdars; and after the death of 
Emam Newaz Khan, his wife, Sabera Beebee, succeeded to the 10 
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annas share; and after Khodadad Klian^ Eladad Khan succeeded to 
the 6 annas share, and made a butwarram 1234; that ho purchased 
tlie modafuts and others refei'red to, and obtained sunnuds from the 
1 anna proprietor, Sabera Beebee, to whom he has paid the rent 

Appellant No. 1 replied that he obtained by purchase and 
by sunnuds from the zemindars certain talooks detailed in his 
answer, in kismut Bhyna, Neamutpore, Badee Srerampore, and 
Luteebnuggur, in the 10 annas share. 

Appellants Nos. 5, 6, apd 7 denied that the respondent had any 
right to the property claimed, as it was the dower of Azeezoolnissa 
and Afscroolnissa, who are in possession (tf the 6 annas share, and 
that they have talooks in the 10 annas and in the 6 annas share of 
talooks ^os. 815 and 1126. * 

Appellant No. 8 stated that only a small portion of kismut Badee 
Srerampore and Luteebnuggur is khas, and the rest of talooks 815 
and 1126 is in the hands of talookdars, 6 annas of which is held by 
Azeezoolnissa and Afseroolnissa, and the 10 annas by his wife Sabera 
Beebee; that, according to the punjsala register, the sudder jumma of 
the kismuts is rupees 98-2, and, in 1203, part w'as separated as No, 
1126 at a jumma of Sicca rupees 82, therefore the respondent cannot 
bo entitled to a 6 annas share of the entire kismuts. 

Respondents replied that no legal butwarrahad been effected, and 
that, in execution of the decree, the claim of dower set up by Azccz- 
oolnissa and Afseroolnissa, wives of the debtors, had been rejected; 
and that there are no putnee talooks in kismut Badee Srerampore 
and Luteebnuggur; that the claim of talooks set up by appellants 
1, 2, 5, 6, and 7 is false; and that Nos. 5 and 7 are servants of tlio 
proprietors of the 10 and 6 annas shares, and No. 6 of the 10 
annas proprietor. 

Tlie principal sudder ameen rejected the defence set up by the 
appellants, as it had been proved by the respondent’s Avitnesses, 
bynamah, and collector’s roobakarce of the 19th June 1843 ; that the 
10 annas and 6 annas shares are ijmalee, and that Kurrumdad 
Khan and Ruheemdad Khan were in possession of the 6 annas 
share, whilo the appellants have given no proof that the 10 annas 
and 6 annas shares were separate, and that their putnee talooks 
belonged to the 10 annas share, and the dakhillas and other docu¬ 
ments filed by appellant No. 2, and the purwannali of the 14th 
Assar 1234 filed by the appellant No. 8, havt^not been attested by 
evidence, and passed a decree against the appellants and others for 
possession, with wasilat, of a 6 annas share of the kismuts appertain¬ 
ing to taloolffNo. 1126, and to receive a proportionate share of the 
rent from those defendants who had proved their claim to talooks. 

In appeal, appellant No. 2 urged that respondent’s witnesses 
were low persons, and that he has proved that nis talooks are 
in the 10 annas share, and that being allowed three days to swear to the 
necessity of his witnesses he filed a mooktarnamah for that purpose 
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when the case was being decided, but the principal sudder ameen 
would not admit it, and that Azeezoolnissa and Afscroolnissa have 
been improperly released by the principal sudder ameen, although 
they filed no answer;—appellant No. 1, that he will adduce his 
evidence if permitted;—appellants Nos. 5, 6, and 7, that they had 
filed lists of witnesses, but the summons was not issued a second 
time to them;—and appellant No. 8, that he was about to adduce 
evidence in support of the document he had filed. The appeal 
of appellants Nos. 3 and 4 has been rejected, as they have assigned 
no reason for non-appearance in the lower court The appeals of 
all the other appellants must be dismissed. Appellant No. 1 in the 
lower court adduced no evidence^ whatever. Appellant No. 2 
filed a kuballa, some dakhillas, &c., but did not fhke the 
necessary steps to cause the attendance of his witnesses. On the 
28th May, he was allowed three days, which is ample time to swear 
to the necessity of his witnesses’ evidence being taken, and only 
filed a mooktearnamah for that purpose on the 3rd July, when the 
suit was about to be decided. Appellants Nos. 5, 6, and 7 filed a 
list of witnesses on whom the summons could not be served, but 
took no steps to have it again issued, and appellant No. 8 merely 
urged that he was about to bring evidence in support of the 
document he had filed, which is quite insufficient And when T 
state the suit was instituted on the 16th March 1847, it Avill be 
evident how negligent the appellants have been. The appeals are * 
accordingly dismissed, and the decision of the principal sudder 
ameen affirmed, with costs. 


The 5Tn July 1850. 

No. 64 of 1849. 

Appeal from the decision of Pundit Nurkurree Seromonee^ Principal 
Sudder Ameen of Zillah Mymensing^ dated the lOth July 1819. 

Scebdass Tewarce, (Plaintiff,) Appellant, 

versus . 

Ramsoondree Debqa, (Defendant,) Respondent 

Ai'PELLANXi^ued to recover rupees 365-7, principal and interest 
on a bond, dated the 15th Poos 1251, for money lent to the respon¬ 
dent at Kalleepore to pay the revenue of her estate. 

Respondent denied borrowing the money, nor would appellant 
have lent her the money as he had a decree still unrealised against 
her, nor was the bond registered; that the suit has been got up 
by Tarrakaunt Lahoree, with whom she has disputes; and that 
Hurchurn who, appellant states, paid on the 2nd Maugh rupees 
35-7-5 was her servant, run away from her service, and entered 
that of the Lahoree, and that she complained against him in the 
foujdai’ce. 
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a\]ipcllant replied that rc>spondent signed the bond lieraolf, and 
that it is the custom of mahajuns to lend money notwithstanding 
former loans have not been repaid. 

The principal sudder ameen'dismissed the claim, on account of 
discrepancies in the evidence of the witnesses to the bond, who are 
all Hindoostanees, as is the appellant, viz. Rambuksh Dhobce said 
appellant brought the money and gave it to Sumboo llai, who 
counted it and gave it to respondent, and she, through Sumboo Rai, 
gave the bond to appellant^—Seelmershad said respondent turned out 
the money which was counted by Hur Thakoor, and that a tuhveeldar 
took it and gave it to Sumboo Rai, who then gave it to respondent, 
and that witness knew her as he had seen her go to the 
Kalee baree,—Sooknundun jiisree, that appellant turned out the 
money, which respondent retained in her hana when given to her by 
Sumboo Rai, and that witness knew her as he had seen her going 
to the Thakoor barce, and had sold cloth to her; that it is impro¬ 
bable that a resj)ectable young Hindoo lady would appear before 
strangers; and that it appears from the decree of the 12th May that 
a suit on a bond for 600 rupees, by Seebdial Tewaree against 
respondent, in which the same parties were witnesses to the bond, had 
been dismissed; and that the copy of the daily book is proof of this 
' claim, as it does not appear appellant or his people paid in the money, 
while from the purport of the bond it would appear she had 
borrowed the money at Nusseerabad, while it is stated in the plaint 
at Kalecpore. 

In appeal, it was urged that Hindoo widows in this district are in 
the habit of transacting their business personally, and as zemindars 
induce witnesses not to give evidence, all the witnesses were 
appellant’s countrymen, and that he has respectable witnesses who can 
prove that respondent had agreed to give a kistbundee for this and 
other debts in execution against her. 

The point for decision is: Is tho appellant justly entitled to the 
sum claimed ? I do not consider he is, for, exclusive of what the prin¬ 
cipal audder ameen has remarked regarding the discrepancies in the 
evidence, no reason has been assigned for her having borrowed, 
besides the sum sued for, a sum of 600 rupees on the same day from 
Seebdial Tewaree, a well known wealthy mahajun af this place, and 
had she required 898 rupees he could have readily supplied it; and, 
on referring to the execution of decree to'whicli appellant refers, 
1 find that the dccrecdar agreed to postpone the sale of respondent’s 
property three times for short periods of three or four days, and 
there is not a word about a kistbundee having been ever agrera to be 
given, and, if such agreement had been made and respondent had 
failed to execute one, the decreedar would not hav\3 a second time 
postponed the sale. 

The appeal is dismissed, and the decision of the principal sudder 
ameen affinned, with costs. 
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The 6th July 1850. 

No. 66 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing^ dated the 1th July 1849* 

Eashenmunnec Chowdhryne, (Plaintiff,) Appellant, 

versus 

Bhyrubbee Dassea, (Defendant,) Respondent. 

Appellant states that when the 8 aifnas zemindaree of perfjun- 
nah Attya was under the Court of Wards, the defendants, setting up 
a false mouroosee ijara of mouzah Chandpara, had a suit under 
Regulation VIL 1813, with the dur-ijaradar. Rani Jye Sundial, which 
was decided in her favor, upon which Ramzan and Jan Khatoons, 

4 annas proprietors of the zemindaree, sued her for possession of half 
the mouzah, and obtained a decree in their favor by the sudder 
ameen on the 1st January 1826, which was upheld by the judge on 
the 27th August 1830; and a butwarra of the 8 annas zemindareo 
having been effected in 1245, 2 annas of this mouzah fell into their 
share (for there were two plaintiffs, though only one has appealed,) and 
having issued notice upon respondent to pay rent at thd rate of 
rupees 45-15-7, according to the hustaboodee jumma, of which she^ 
took no notice, they accordingly sue to assess the land at that rate, 
and for the arrears of rent at that rate from 1246 to 1254. 

The respondent replied that appellant had purchased, in execution * 
of a decree, the share of Motee Reebee, from whom her husband had 
obtained a merassee pottah for the whole mouzah at 17 rupees in 1214, 
and another in 1215 from her daughter-in-law, Roshun Khatoon, 
and that the jumma is not liable to enhancement; that no notice was 
served at her house, and that appellant has illegally sued to assess 
and for arrears of rent in the same suit; that Ramzan Khatoon only 
obtained a decree, as she was not a party to the pottah, and 
therefore that case is irrelevant; and since that decree she has 
paid appellant and Roshun Khatoon, and has received some 
dakhillas andpurkhyes, up to 1250, after which appellanj would not 
receive the rent; and that the other plaintiff, Sreekaunt Sein, has 
given a dakhilla shortly beford the suit was instituted. 

Appellant denied the merassee pottah, and stated respondent’s hus¬ 
band in 1217 got a dur-iiara of the mouzah for 5 years from Kellaram 
Gungoolee, farmer under the Court of Wards; that the notice was 
issued and that the suit is not improperly laid according to the 
decision of the Sudder Dewanny in the case of Bubunmoye Debea 
versus Kumla Dassee, and under Construction No. 1272, and denied 

giving dakhillas or purkhyes. j 

The principal'sudder ameen dismissed the claim, as he considered 
the jumma not liable to enhancement, as it apMared from the 
judge’s decision of the 13th May 1824, pottah of Roshun Khatoon, 

41 
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khuts of Motee Bcebee of the 14tli Bhadoon^ (without year,) ditto 
of the 14th Bhadoon 1226 and 9th Jyte 1221, sever^ dakhillas, 
and the sadder ameen's fysala filed by appellant; that respondent’s 
husband got a merasseo pottah of the mouzah in 1214, from 
Motee Beebee, and in 1215, from Roshun Khatoon, and that 
Ramzan and Jan Khatoons, not having been a party to the pottah, 
obtained a decree for possession of 8 annas of the monzah, and 
that respondent has paid rent for the remainder as before; and 
Aerefore plaintiflF, who has purchased the rights of Motee Beebee, 
is not entitled to enhance the rent; and the dakhilla of the 27th 
Aughun 1255, signed by plaintiff Sreekaunt Sein, and respondent’s 
witnesses prove that rent has been paid and receipt been given 
for a mcrassee ijara; and the dfecree of the sadder amcen only refers 
to those who did not sign the pottah. 

In appeal, it was urged that Motee Beebec’s pottah had not been 
filed, and that the jumina is not mentioned in the decision of the 
summary suit, and that the decree of the 31st July 1826 shows that 
it was only an ijara of five years from 1217, and that Roshun Khatoon 
is only a 2 annas 10 gundahs shareholder, while in the pottah she is 
stated to be §,n 8 annas shareholder. Although the pottali of Motee 
Beebee has not been filed in this or the previous suits, I do not see 
' any reason to interfere with the decision of the principal sudder 
ameen upholding the mokururee jumma of the respondent, who 
. has filed three khuts of Motee Beebee, in which reference is made to 
her merassee jumma, 1 of Bhadoon 14th, without year, a 2nd of 
the 6th Jyte 1221, and the 3rd of the 14th Bhadoon 1226, which 
were filed in the summary case decided on the 13th May 1824; and 
though Ramzan Khatoon, as shareholder in the estate, came forward 
and objected to the merassee pottah, and subsequently obtained a 
decree as regards her share, because she had not been a party to the 
pottah, no olycction was made in either of those suits by Motee 
Beebee, who, if she had not granted the pottah, would have made 
her objections in the suit under Regulation VI. 1813, or sued 
for possession, or to cancel the pottah; and it also appears from 
two dakhiHas of 1219 a:id 1221 of two of the farmers under tho 
Court of Wards, that she paid the jumma alleged by her in tliose 
years, and from the evidence of Ramlochun Badooreo, another of 
the farmers, in the suit under Regulation VI., tfiat she paid the 
same jumma from 1221 to 1224, setting forth a merassee pottah, 
and he adds, which the zemindars denied, but none of them except 
Ramzan and Jan Khatoons have sued to cancel it; and the appellant, 
having purchased the share of Motee Beebee at a sale in execution 
of a decree, is not entitled to enhance the jumma. The appeal is 
dismissed, and the principal sudder ameeii’s decisioip afiSrmed, with 
costs. 
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The 8th July 1850. 

No. 71 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonect Principal 

Sudder Ameen of Zillah Mymensing^ dated the 1st August 1849. 

Janobec Chowdhryne, (Plaintlif,) Appellant, 

versus 

Kaseekaunt Chowdhree, after liim, Lukbee Debea Cliowdbr 3 nie, 
• (Defendant,) Respondent 

Appellant states she is the proprietor of the 6 annas zemin- 
daree in pcrgunnah Caugmaree, in which is talook Bolakee, and in 
the former is kismut Bukshea, with btmd Gorisser, hissa 1?» annas, 
and in talook Bolakee, beel Goussee, hissa 4 annas, kismut Bukshea, 
hissa 4 annas, and of kismut Kulmegee, hissa 4 annas, and that 
the boundary between kismut Bukshea and Beel Gorisser, and kis¬ 
mut Panchtikree, turuff Bamunatta, respondent's estate, is a halut; 
and Koonea Mundee and Beemla Chowdhryne, having purchased 
Bamunatta, began to dispute about the jote of Kutkotea Sheik, beel 
Gorisser, calling it bund Gorisser in Panchtikree, and ^obtained an 
order under Act IV. 1840, for the land in dispute, under color of 
which she dispossessed her of khadas 17-11-6 in bund Gorisser, 
and khada 1-1-5-2 in beel Gorisser, from Bysakh 1250; and with 
reference to the magistrate's remark that it appeared from her hus- 
band\s kyfeeut, questions put to her mooktear, and evidence of Sheikh 
Dookyc and Kamlochun, his witnesses, that a halut is the boundary, 
while the other witnesses say a ghur bateer,—what does it signify if 
they did say so ? and as regards tlie magistrate's remark that there is 
some goojar jungle near Koonea Mundee, while Rugoo witness 
said it was 1 ghurreo distant, he will have referred to one to the 
west of Hogla Byd. The plaint details tho boundary all round the 
lands in dispute, which is unnecessary to state in detail, and appel¬ 
lant sues to cancel tlie order under Act IV. 1840, and for possession, 
with wasilat. 

Respondent replied that the boundary was a ghur bateer, a 
cow road, and Koranee halut to Anundpara and by Gonee Mun- 
duFsland, and that in the first kyfeeut of appellant in the Act IV. 
case Beersing ana Panchtikree are stated to be to the north of Buk¬ 
shea, and a cow road between Bukshea and Panchtikree, and from 
it a ghur bateer going south-west to the north-west of Beel Goris¬ 
ser, and by the ruifanamah of the 2nd Bhadoon 1224, with the former 
proprietor of Panchtikree, Koranee Ghur Bateer, and on the south¬ 
west Koonea Mundee, and on the north Dalia Beel, and afterwards 
put in a petition porrecting the boundaries first stated, and now sues 
according to the second boundaries given, that a halut is not called 
a ghur bateer, and that appellant did not say in the Act IV. case that 
bund Gorisser belonged to Bukshea. 
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Appellant replied that the dispute with the former proprietor 
of Panchtikree, was on the south side of Hogla Byd, which he 

g ive up by imffanamah in 1224; that there is no mention of bund 
orisser in the punjsala filed by Oojitgeer, and that it ivould have 
been mentioned in the dakhulnamah given by respondent to the 
civil court ameen, that bund Gorisser was not mentioned in the 
Act IV. case, as the case was about land in Beel Gorisser, which 
was for about eight or ten pakees. 

Respondent replied that she did not claim the land of the ruffa- 
namah, which appellant is in possession of, that bund Gorisser is not 
in appellant’s punjsala, and in the Act IV. case appellant stated the 
bund is in talook Jahir Mahomed. 

The principal sudder ameen dismissed the claim, recording that 
the decision would not affect the suits instituted by the petitioners, 
Jankenauth Surmah and Gourmohun Ghose. dt is unnecessary to 
enter further into the case, as, on referring to what is called the pro¬ 
ceeding under Section 10, Regulation XXVI. 1814, it is not all 
what is required; in fact, it is only a roobakaree directing an ameen to 
be appointed to make a local investigation, to ascertain who is entitled 
to the land ip dispute. The suit is therefore remanded to the prin¬ 
cipal sudder ameen to hold a proceeding under Section 10, Regula- 
' tion XXVL 1814, laying down precisely the points to be established 
by the respective parties, and then decide the suit in the usual 
> manner. 


Tue Dxn July 1850. 

Nos. 25, 28, and 29 of 1849. 

Appeals from the derision of Pundit Nurhurree Seromonee, Principal Sud¬ 
der Ameen of Zillah Mymensing, dated the 2^th March 1850. 

Gourmohun Ghose, (Plaintiff,) Appellant in No. 25, 

• versus 

Chundemath Badoree, (Defendant,) Appellant in No. 28. 

Esanchunder Badoree, Seebchunder Badoree, JugOTtchunder Ba¬ 
doree, Komunkurce Debea, Boomnaraiti Mnllft, and Janobee 
Chowdhryne, (Defendants,) Appellants in No. 29. 

Suit for possession of land. Without entering into the merits of 
the case, it is remanded for trial with appeal case No. 71, remand¬ 
ed for trial, in which appellant No. 29 was plaintiff, as the land 
sued for in this case is included in those sued for In that case. 
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The 9th Jdl-t 1850. 

No. 27 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal Sad¬ 
der Ameen of Zillah Mymensing, dated the 20th March 1850. 

Bishuree Debea, and others, (Plaintiffs,) Appellants, 

versus 

Gourmoliun Ghose and others, (Defejidants,) Respondents. 

Suit for possession of land. Without entering into the merits of 
the case, it is remanded for trial with appeal case No. 71, remanded 
for trial, as the land sued for in this case is included in those sued 
for in that case. * 


The 9th July 1850. 

Nos. 68 and 70 of 1849. 

Appeals from the decision of Pundit Nurhurree Seromonee, Principal 
Sadder Ameen of Zillah Mymensing, dated the 19^^ July 1849. 

Scebdeen Misr No. 1, Appellant in No. 68, and Bhyrub Chunder 
Chowdhree No. 2, in No. 70, (Defendants,) Appellants, 

versus 

Genda Debea, (Plaintiff,) Respondent 

Respondent states her deceased husband was an 8 annas share¬ 
holder in a kotee at Nusseerabad, the business of which was carried 
on by the appellant as their gomashta in his and other names; and 
that disputes having arisen between the partners and appellant, 
the matter was referred to arbitrators at Dacca, before whom he 
filed a list of outstanding debts, and a petition agreeing that, if he 
had realized any of those debts, and not brought them to credit, on 
its being proved that he had realized them he would be liable, on 
which the arbitrators’ decision was founded. In the. chitta and 
khata are entered, as due from appellant No. 2, three sums, viz., 
1000 rupees advanced on th’e 17th Phalgoon 1247, on the 10th 
Chyte 1250 rupees 200 and rupees 100 = Sicca rupees 1300, and 
on demanding it from appellant No. 2, he said rupees 2069 had been 
paid on account of those bonds on the 17th Phalgoon 1252. 

Appellant No. 1 replied that, by the petition he filed in the arbi¬ 
tration case, in which also the partners of the kotee admitted 
having received the bonds, &c., he would only be liable if he had 
realised the money of those bonds, &c., and that the partners have 
no connection with bonds given before that time. 

Appellant No. 2 replied that he had repaid the sums borrowed on 
the 18th Phalgoon 1252, and received back the bonds. 
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Respondent replied that appellant No. 1 makes no allusion to 
the chitta or khata> or states whether the money has been realised 
or not 

The principal sudder ameen decreed the sum claimed as the 
advance to appellant No. 2 of the sums stated in the plaint was 
entered as due from him in the khata and chitta filed by appellant 
No. 1 in the arbitration case; while from the bonds filed by appel¬ 
lant No. 2, and his witnesses, it is shown he had repaid the loans to 
appellant No. 1, for which.he is liable by the terms of the petition 
fil^ by him in the arbitration case; nor does he claim it as his own 
money, or deny that it has been realized,—and charged appellant 
No. 2 with his own costs, as it is probable he knew whose money it 
was, and notwithstanding paid It to appellant No. 1. 

In appeal, it was urged by appellant No. 1, that the cbittas filed 
by respondent are not those of the 9tli Auglmn 1253, and not signed, 
and that he is not liable according to the decision of the arbitrators, 
and that appellant No. 2’s witnesses had proved that the money bad 
been paid to Gouree Sunken 

Respondent replied that the chitta is in appellant No. I’s own 
handwriting, ^ade up to the 2nd Maugh 1252, and her husband 
dying on the 8th, the decision of the case by the arbitrators was 
-postponed till 11th Aughun 1253, and that he gave the partners 
the chitta, &c., on the 9th Aughun, and filed a petition in the 
• arbitration case, admitting his liability for sums realized and not 
credited, and the very month after the chitta had been prepared ho 
realized the money sued for. Appellant objected that he was not 
liable for bis costs. 

The points for decision are: Is appellant No. 1 liable to 
respondent for the sum claimed, and has appellant No. 2 been 
properly charged wdth his costs ? That appellant No. 1 is liable 
to respondent for the sum claimed is evident from the khata- 
buhee and chitta given by him to the partners of the kotee, 
in both of which Sicca rupees 1300 arc entered as due from 
appellant No. 2, which he does not deny; and it is also proved that 
he has received the sum from appellant No. 2, by whose witnesses 
it is proved that the money w^as taken to him and by his directions 
paid to Gouree Sunken That the chitta is in h\s handwriting is 
proved by the evidence of three witnesses; and, if this is not the chitta, 
why has he not filed a duplicate of the real one of which doubtless 
he would have kept a copy ? With regard to appellant No. 2, the 
principal sudder ameen charges him with his costs, because he paid 
the money to appellant No. 1, though it is probable be was aware 
whose money it was: this is not proper, for he had paid the money 
to the person from whom he had received it, as shoevn by the bonds 
filed by him. The appeal of appellant No. 1 is dismissed, with 
costs, and that of appellant No. 2 decreed, and his costs are to 
be charged to appellant No. 1. 
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The 10th July 1850. 

No. 65 of 1849. 

Appeal from the decision, of Pundit Nurhurree Seromoneet Principal 
Sudder Ameen of Zillah Mymensing^ dated the 9th July 1849. 

Bhyrub Chunder Chowdhree, (Plaintiff,) Appellant, 

versus 

The Collector No. 1, Bhagruttee Dehea No. 2, Anund Kishwur 
Rai No. 3, Kalee Kishwur Rai No. 4; Tareeneekaunt Lahorce 
No. 5, Shamakaunt Lahoree No. 6, and Sumboo Chunder 
Chowdhree No. 7, (Defendants,) Respondents. 

Appellant states that he and his brother, respondent No. 7, 
are proprietors in equal shares of annas 2-13-1-1 of the 8 annas 
zemlndaree of pergunnah Mymcnsing; and that before the butwarra 
of turuff Rai and turuff Chowdhree in the 8 annas zemindarec, 
Rogooramporc, Govindpore, &c. were carried away by the river, 
and a cliur, called Isserdee, formed, of w'hich all had possession 
according to their shares, and was so left at the butwarra, and 
Rogoorampore fell into the share of respondent No. 7, and Govind¬ 
pore, &c., into that of Gunga Debea, and his father retained 
possession as before of annas 2-13-1-1 of the chur; and the chur ^ 
having been resumed, on his father’s appeal 40 pooras were releas¬ 
ed; which the collector released in Chyte 1242, in the northern 
part of the chur, of which respondents and others have not given 
him possession, and therefore sues for possession of pooras 3-5-5, 
according to his share of the estate, and wasilat from date of suit. 

The collector replied that the 40 pooras had been released on 
the 29th March 1836; and respondents Nos. 2, 3, and 4, that the 
suit was barred by lapse of time, eighteen years, ten months, and two 
days having elapsed from the 20th November 1828, when the 
chur came into the hands of Government, and that it was released 
as appertaining to Lukheepore Govindpore, &c., and, on measure¬ 
ment by the deputy collector, pooras 36-1-6^ were released. 

The answer of respondent No. 6 is that appellant never was in 
joint possession of the 40 pooras, but in that of the proprietors of 
niouzahs Doorgaporo, Lukheepore, &c., and was released as apper¬ 
taining to them; h;hat appellant sued his shareholder, respondent 
No. 7, under Regulation XV. 1824, for the land as the new formed 
land of Sumboogunge,’who replied that it belonged to Rogooram¬ 
pore, and the suit was dismissed on the 24th March 1833, in w.hich 
suit appellant did not say it was held ijmalee; and that more than 
twelve years having elapsed since the date of that decision, the suit 
is barred by lapse of time. 

The answer <u respondents Nos. 5 and 7 is to the same effect. 
Appellant replied that the land sued for in this and the case under 
Regulation XV. are not the same, and are three or four dunds distant 
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from each other^ that the chur was ijmalee, and that the resumption 
suit proves his possession. 

The principal sudder amecn dismissed the suit as barred by 
lapse of time, fourteen years eight months having lapsed from the 
date of the magistrate’s order of the 24th May 1833, rejecting 
appellant’s claim to the land as the new formed land of Sumboo- 
gunge, and upholding the possession of respondents Nos. 4 and 7, 
as appertaining to Rogoorampore, and that more than twelve years 
have elapsed since the date of the special commissioner’s roobakarec 
of the 18th February 1835, and though appellant’s vakeel states the 
land sued for under Regulation XV. has been resumed by 
Government, he has filed no proof of it 

In appeal, it was urged th&t the suit has been instituted within 
the prescribed time, viz., eleven years, ten months, and sixteen days 
from the release of the lands by the collector on the 29th March 
1836, or the 18th Chyte 1242; that there had been no suit about 
this land under Regulation XY.; and that that suit was instituted 
after chur Isserdee had been resumed, and was in possession of 
Government The two reasons assigned by the principal sudder 
ameen are ngt sufficient to bar investigation of the suit on its merits. 
The period for calculation of possession is not to be reckoned 
' from the date of the special commissioner’s roobakaree; but from 
the date of the release of the lands by the collector, viz., the 29th 
March 1836, which brings the institution of the suit within twelve 
years. And with regard to the land being the same as that decided 
by the magistrate as appertaining to Rogoorampore on the 24th 
May 1833, I find from the evidence of the witnesses in that case, 
and from the map in the resumption suit, that such is not the case, a 
sota dividing it from chur Isserdee. The appeal accordingly is 
decreed, and the suit remanded for trial on its merits. 


The 10th July 1850. 

No. 67 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee^ Principal 
Sudder Ameen of ZUlah Myrnensing^ dated the ^th July 1849. 

Hurchunder Chowdhree, (Plaintiff,) Appellant, 

versus 

The Collector, Bhagruttee Debea, Anund Kishwur Rai, Tareenee- 
kaunt Lahoree, Samakaunt Lahoree, and Somboo Chonder 
Chowdhree, (Defendants,) Respondents. 

This case being exactly similar to appeal No. 65, it is for the 
same reasons remanded for trial on its merits. t 
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The 20Tn July 1850. 

No. 72 of 1849. 

Appeal from the decision of 'Pundit 'Nurhurree Berommiee^ Principal Sad¬ 
der Ameen of Zillak Mymensing^ dated the Zrd August 1849. 

Ruhema Banoo^ wife of Mahomed Isak alias Nowab Meah, daugh¬ 
ter of Mahomed Maleoj No. 1, Azeezoolnissa Banoo^ wife of 
Mahomed Israil alias Sooban Meah^ No.*2, Rohomutoolnissa Banoo, 
wife of Mahomed Ismail alias Sannoo Meah* No. 3^ and Baseera 
Banoo^ daughter of Mahomed Nuzeer, No. 4, (Plaintifls,) Appel¬ 
lants, 

versus 

Eymana Banoo, No. 1, Mymana Banoo, for self and heir of Humeeda 
Banoo, her sister. No. 2, Fearzana Banoo No. 3, Mahomed 
Nudeem No. 4, and others, (Defendants,) Respondents. 

Appellants state that the kharija talook No. 667 is recorded 
in the names of Ateckoolnissa Banoo, Mahomed Malee, and others, 
and appellant No. d’s father, and appellants Nos. 1 and 2’$ father- 
in-law, Mahomed Nuzeer, having disputes about their shares, after 
the matter had been litigated up to the provincial court, an arbitrator 
was appointed in 1229, and a ruffanamah executed between* 
Mahomed Alum’s son, Mahomed Nudeem, husband of Khatoon 
Banoo, and Mahomed Nazir, and others, and that appellant No. 1 
was in possession of anna 1-15-2-2, her father’s share, and of her 
mother-in-law Ateekoolnissa’s share annas 3-10-ld. by kabeen, and 
annas 2-10 by hibba from Ateekoolnissa, and that she let her mother- 
in-law’s share, annas 3-10 in farm to Joygovind Doss and Ramchunder 
Doss from 1237 to 1248, and on the death of Ramchunder his widow 
underlet her share to Radamohun Doss, who gave a dur-ijara to 
Azim Sheekdar and Ramsunkur Kurmokar from 1239 to 1243; 
after which, Khatoon and Saishta Banoos, claiming the whole of 
kismut Gozarea as their own, and alleging it had been let to 
Durbaree Sheikh and ^ham Mundle, a suit was instituted under 
Regulation XV., and possession given by the magistrate to them 
on the 19th November 1839, which was upheld by the judge on 
the 20th March 1840;* that the magistrate’s remark that it appeared 
from the kyfeeut of appellant No. 1 and Nooroolnissa, they had not 
had possession since 1237, and that their farmer and the dur-ijara- 
dar did not obtain possession, is contrary to the kyfeeut, as appellant 
No. 1 had not given her father’s share in farm, but the dur-ijaradars 
not paying, th® Dosses sued them, and, on proof of possession in 
1242, obtained a decree, which was upheld in special apj^al; and 
with regard to the magistrate’s remark that the decree of the pro¬ 
vincial court of frie 28th December 1821 shows that possession of 

42 
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kismut Gozarea, &c., was ordered to be returned, but after that 
the ruffanamah was executed by which Khatoon Banoo obtained 
annas 7-4-1-2 share, and of the rest, appellant No. I’s father-in-law 
and otliers, to which effect petitions were filed in all the courts, and 
accordingly Khatoon Banoo caused a mutation of proprietorship of 
the as. 7-4-1-2; that thg argument of the magistrate that Khatoon and 
Saishta Banoo’s possession was proved by the admission of appellant 
No. I's husband, is not just, as he had nothing to do with it; that 
appellant No. 1 has given /certain portions of what she obtained by 
hibba to the other appellants, and that respondents had dispossessed 
them from Poos 1246 of as. 5-2-2 of kismut Gozarea, to recover 
possession of which they sue. 

Respondent No. 1 answered that kismut Gozarea belonged to 
talook Mahomed Syef, a talook in No. 667, and that she was not 
in possession ; that the kismut was the property of Mahomed Syef, 
father-in-law of Nnjeeba Banoo, aunt of respondents 1 and 2, and 
the maternal grandfather of Khatoon, mother of respondent No. 3, 
and that they and Saboo Meah were in possession, and, with other 
property, have given it to respondent No. 3 on her marriage. 

Appellant,, in reply, alleged possession by the respondent was 
false, and that the dates of the gifts to respondent No. 3 were not 
< stated, and that talook Mahomed Syef is not separate from Nos. 
667 and 351. 

, Respondent No. 2 also answered that the kismut belonged 
to Mahomed Syef, who had annas 10-13-1-1 by a solanamah of 
1158 with Seebram and other shareholders, and obtained a sunnud 
of it from the zemindars in 1183, and that at the time of the 
separation in 1198 his grand-daughters, Jumela and Sangeeda, 
were in possession, and, being purda nusheens, their talooks, 
Mahomed Syef, Ahmud Khan, and Mahomed Wasik, were entered 
in the same bundobust with Nos. 367 and 351, and after their 
death Jumela’s daughter, Khatoon, and her father, Mahomed 
Alum, and after his death Khatoon had possession of 9 annas 
and Saishta of 7 annas, after whose death she and her bro¬ 
ther, respolident No. 4, succeeded to her share, and had pos¬ 
session, and afterwards gave talook* MaHomed Syef, as stated by 
respondent No. 1, to respondent No. 3, on her 'mqfriage, and that 
she and her ancestors had had possession for upwards of twelve 
years, as shown by the solanamah of 1158, the sunnud of 1183, 
roobakaree of the court of appeal of the 18th December 1821, and 
roobakaree under Regulation XV. of the 29th November 1839, 
and therefore the suit is barred by lapse of time; that she cannot 
be affected by any fraudulent decrees against appellants’ alleged 
ijaradar, as she was not a party to the suit, thovgh the answer 
of the dur-ijaradar shows that Khatoon and Saishta were in posses¬ 
sion, and that the ijaradars would have filed petitions in the 
Regulation XV. suit; nor can she be affected by the rufianamah to 
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wliicli all the shareholders were not parties; that the dates of 
appellant No. I’s kabeen and hibba are not stated. 

Appellants replied that Mahomed Nuzeer and Mahomed Malee’s 
names were registered as proprietors by the collector in 1818^ not¬ 
withstanding the objections of Mahomed Alum, father of respondent 
No. 4, Sai^ta Banoo, and others, who claimed the kismut as 
talook Mahomed Syef; that the answer of the dur-ijaradars that 
they had not possession is disproved by the decree against them, and 
that Khatoon Banoo long had possession luider the ruffanamah. 

The answer of respondent No. 3 is to the same purport as that 
of respondent No. 2, adding that the hibba to her was made on 
the 10th Sawun 1252, and that the suit is barred by laspe of time; 
that in the first petition for record df her mother’s namef it was 
stated she was in possession of 9 annas kismut Gozarea, talook 
Mahomed Syef, and if appellants’ ancestors, in collusion with her 
mooktear, filed another, it cannot affect her. 

Appellants denied that Khatoon Banoo had given any mcrass 
pottah, &C., and that respondent No. 2 and Humeeda Banoo during 
the lifetime of Mahomed Alum would not be the heirs of Saishta 
Banoo; that Ateekoolnissa had given a kutkuballa in. 1235 of this 
kismut to Mahomed Nazir. 

Respondent No. 4’s answer supports that of his daughter No. 3,» 
and ot respondents 1 and 2, adding that respondent No. I had 
possession of gs. 4-1-1, from 1236 under a deed of gift from . 
his wife, and that he, Mymana Banco, and the heirs of Humeeda 
Banoo, have been in possession of the rest for upwards of twelve 
years; that the ruffanamah between him, Mahomed Nuzeer, and 
Mahomed Nazir, and Mahomed Sadir, not having been signed by 
all the shareholders, was not carried into effect; and that disputes 
about shares arising in 1243, arbitratoi’S were appointed by the judge, 
and the shareholders filed petitions agreeing to them, but nothing 
was done as appellants and others did not attend; and though No. 
667 was recorded in tlie name of Mahomed Munner he was not 
proprietor of all, because talook Mahomed Wasik and Kalleedoss 
Lohar have been separated from No. 351. ’ 

Respondent No. 3 rejoined that Saishta Banoo was her grand¬ 
father’s sister, to .whose share her grandfather would succeed and 
after him his son and daughters. 

Appellants replied te respondent No. 4, that Khatoon Banco’s 
claim to tlie kismut as talook Mahomed Syef had been reject¬ 
ed in the suit under Regulation VI., and she had filed peti¬ 
tions in the courts, admitting the record of their names, and in 
1240 get her own name recorded for annas 7-4-1-1 ; that the sola- 
namah and suniuid are forgeries; and that, at the time of the refer¬ 
ence to arbitrators, appellant No. 1 was a minor, and the other 
appellants had no rights then; that as the kutkuballa of 1235 proves 
possession, there was no need to sue to reverse the order of the provin- 
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cial court; that talook Mahomed Wasik was separated as it had 
been purchased by Dost Mahomed; and that their ancestors and 
respondent No, 4’s father had jointly sued him for rent. 

Respondent No. 4 denied having taken a kutkuballa from Ateek- 
oolnissa. 


The principal sudder ameen dismissed the claim as barred 
by lapse of time, because: first, though it appears from the rooba- 
kareeof the collector of the 13th May 1829, and kutkuballa of 1235 
to respondent No. 4, that the name of Ateekoolnissa was recorded for 
a 3 annas 10 gundahs share of talook Nos. 351 and 667, and that 
kismut Gozarea is in that share, the kutkuballa was filed after the 
debt had been paid, and is neither registered, nor attested, nor had been 
filed in any court, and the mutdtion of names was exparte ; secondly, 
that it does not appear why and by whom the rufianamah of 1229, 
between appellant No. Ts father-in-law and respondent No. 4, which 
the respondents altogether deny, was filed in the collectorate, nor 
was it attested there or in any other court, and, being respondent No. 
4’s document, ought to have been filed by him; but the appellants 
do not say so, and it is stated not to be signed by any authority, nor 
is it recorded, by whom filed, and, if true^ why should arbitrators 
have been appointed in 1244? thirdly, in the roobakaree of the 
•28th July 1832, the decree of the 28th May 1817, and dakhillas of 
1247 and 1251 filed b^ appellants, there is no mention of kismut 
, Gozarea, and though in the judge’s decree Mahomed Munner and 
Mahomed Nuzeer are recorded as appellants, the suit was regarding 
2 annas talook Mahomed Wasik, of kismut Kumalpore, and has 
nothing to do with talook Mahomed Syef, kismut Gozarea; fourthly, 
respondents denied the petitions of Khatoon Banoo of 1238 and 
2na September 1831, in which she admits the record of the name of 
Ateekoolnissa, and it is surprising that she should have filed them, 
opposed as they are to all the above documents, and, having been 
fii^, by mooktears or vakeels, cannot be admitted till they have 
been attested, and as no mookteamamah or vakalutnamah has been 
filed, it cannot be J)elie\ed that they were filed with her 
knowledge f fifthly, that the decree of Joygovind, appellant, vei^sus 
Ramsunkur and others, for rentof«the farm of kismut Gozarea, 
is no proof in this case, as respondents were not parties in it^ 
while the reply of the respondents in that case proves the right 
of the respondents in this suit; lastly, all the documents filed by 
respondents prove that it has been in their possession since 1158. 

In appeal, the arguments for possession by appellants were 
reiterated by appellants. The point for decision is: Is the 
suit barred by lapse of time? I do not consider it is. Appellants 
sue for possession of annas 5-5-2-2 of kismut Gozarea as 
appertaining to the kharija talook No. 667, anna 1-15-2-2 as having 
devolved to her from, her father, Mahomed Malee, and 3 annas 10 
gundahs as her mother-in-law Ateekoolnissa’s share, of which 1 anna 
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by dower and 2 annas 10 gundahs by deed of gift, of which appellant 
No. 1 and her ancestors had held possession till dispossessed by 
respondents, whose possession was upheld by the magistrate’s decision 
under Regulation XV. 1824, on the 29th November 1839, for the 
reversal of which and for possession this suit was instituted on the 
10th Chyte 1254, or the 22nd March 1848. Respondents claim the 
kismut as belonging solely to talook Mahomed Syef, one of the 
talooks composing the kharija talook No. 667. It is admitted the 
following persons were recorded in the •collectorate as proprietors 
of the estate, viz. Mahomed Nuzeer, husband of Ateekoolnissa Banoo, 
of 4 annas, Mahomed Nazir and Mahomed Sadir 4 annas, Mahomed 
Walee, and Mahomed Malee, father,of appellant No. 1, of 4 annas, 
and Mahomed Alum, brother of Saishta Banoo, and Nujeba Banoo, 
wife of Mahomed Wasik, son of Mahomed Syef, and father of 
respondents 2 and 4, and Humeda Banoo 4 annas. Respondent No. 
4’s wife, Khatoon Banoo, is the daughter of Jumela Banoo, daughter 
of Mahomed Syef- Disputes having arisen between the share¬ 
holders, a suit under Regulation VI. 1813 was instituted, in which 
possession 'was awarded by the judge of 4 annas of kismut Gogra 
and Kumalpore, talook Nos. 351 and 667, and of oth^r talooks, to 
Mahomed Nuzeer. On the appeal of Mahomed Alum, Mahomed 
Waflfee and Mahomed Nudeem, in which this claim to kismut • 
Gozarea as belonging to talook Mahomed Syef was set forth, the 
provincial court of appeal, on the 26th December 1821, upholding 
the order of the judge as regards kismut Gogra and Kumalpore, 
reversed the remainder, as those 2 kismuts only had been in dispute, 
and ordered the possession given to Mahomed Nuzeer to be can¬ 
celled. Soon after in 1229 a ruflFanamah took place between 
respondent No. 4, Mahomed Nuzeer, and Mahomed Nazir, and 
Mahomed Sadir, or all those, or their heirs, who had been recorded 
as proprietors of 2 annas of talook No. 667, but not including appel¬ 
lant No. I’s father. By this ruflFanamah a small deduction was 
made from each of tlie shares of Mahomed Alum, Mahomed 
Nuzeer, Mahomed Waflfee, and Mahomed Malee, and Mahomed 
Nazir, and Mahomed Sadir, to the amount of 1 anna 15 mndahs, 
which were given to Khatoon ^anoo, on the strength of which she 
obtained the record of her name as proprietress of annas 7-4-2, on 
the 28th June 1832. Ateekoolnissa Banoo had previously, on the 
13th May 1829, got her*name recorded as proprietress of 3 annas 10 
gundahs, and in 1237 gave it in farm for twelve years to Joygovind 
and Ramchunder Doss, who gave a dur-ijara to Ramsunkur Doss, 
who not paying the rent, they sued and got a decree against him in 
special appeal on the 19th March 1841. 

Further disputes having arisen regarding the shares, all the share¬ 
holders, viz., Saishta, Humeeda, Mymana, Eymana, Khatima, 
and Rohima Banoos, Ateekoolnissa and Noorolnissa, Mahomed 
Nudeem, Mahomed Nazir, and Mahomed Isak, on the 2nd Maugh 
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1243, filed petitions in the judge’s courts requesting arbitrators 
should be appointed to settle the disputes. Nothing, however, was 
done by them from the non-attendance of some of the parties; but it 
must be observed that Khatoon Banoo, in her petition, claimed her 
share partly as inherited from her fether and mother, partly by 
dower and partly as her own, which last she obtained by the ruffa- 
namah above mentioned. To this ruifanamah respondent No. 4 
objects that it was not carried into effect, ,as some of the share¬ 
holders were not parties to it; but the contrary is proved by the 
acts of his own wife, who caused her name to be recorded in con¬ 
formity to it in June 1832, and again in 1243 claimed under 
it The principal sudder ameeji states that it does not appear why 
the ruffgnamah was filed, or by whom; but the roobakaree of the 
collector of the 28th June 1832 clearly states it was filed by 
Mahomed Nazir, and it is evident it was filed for Khatoon Banoo’s 
benefit for the purpose of mutation of names. So much in regard 
to the ruffanamah not having been carried into effect And with 
regard to non-possession by appellants, because the kismut belonged 
to talook Mahomed Syef, 1 have to observe tliat, although the 
solanamah oi[ 1158 and sunnud of 1183 show that it belongs to 
that talook, it must be borne in mind that, after the decision of 
■ the provincial court in 1821, in which it was claimed as 
belonging solely to this talook, the ruffanamah was executed 
, between the shareholders, who had been recorded as proprietors 
of 12 annas of talook No. 667, and among them respondent No. 4, 
in which there is no mention of the kismut belonging to the 
respondent alone; and I cannot believe that respondent No. 4 
would have been so negligent of his wife’s interests as not to have it 
distinctly so stated therein; but he w'as not negligent of her inter¬ 
ests, for by that ruffanamah he obtained 1 anna 15 gundahs of 
talook Na 667, for her, and as that talook consists of 9 talooks, viz., 
Kurreem Khan, Mahomed Hulleera, Mahomed Manner, Sreebul- 
lub, Mahomed Kurreem, Addum Khan, Mahomed Syef, Mahomed 
Khan, and Needee Kurmokar, it seems that any special rights the 
parties to the rufianamah had in those talooks were given up, and 
accordingly, instead of recording in ^he ruffanamah the rights of 
each of the parties in each of the talooks, the rights of each in talook 
No. 667 were detailed, thus giving, to all, shares in the whole 
of talook No. 667, in proportion to the shares recorded in the 
ruffanamah. 

Such being my opinion of the purport and effect of the ruffa¬ 
namah, and seeing that the appellants’ ijaradar obtained a 
decree against their dur-ijaradar for rent of a portion of this kismut, 
1 consider the appellants to have been in possession until the date of 
magistrate’s order of the 9th November 1839 ; for as to the magis¬ 
trate’s remark that Salshta and Khatoon Banoos’ possession is proved 
from the kyfeeutof appellant No. 1, and Nooroolnissa, on sending for 
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the nuthee and on perusal of the kyfeeuts I can find nothing to that 
eliect; and with regard to the replies of Nowab Meah, hu^and of 
appellant No. to the magistrate, I find he said—“his dispossession 

in Maugh led to this suit; that he had given the farm in 1237 for 
twelve years to Joygovind Doss, &c-, who gave a dur-ijara to Azeem 
and Durbaree, gomashtas of Khatoon Banco, who colluded with his 
shareholders, and their taking possession had led to tliis suit.^ That 
taking possession by Khatoon Banoo and others can only allude to 
what nad lately occurred, and caused the suit under Regulation XY. 
to be instituted, indeed, the month is stated, and not to any earlier 
period, which would be contrary to the decree for rent up to the end 
of 1842, and to the kyfeeut filed on the part of his wife, and it is im¬ 
probable any admission opposed to hii wife’s claim was intended. 
The only document filed by respondent as proof of possession of the 
kismut is the roedad of an ameen in 1247, in the suit re^rdizm 
chur Gozarea, Government versus Mahomed Nudeem and Nowab 
Meah, in which he reports that no one attended on the part of Nowab 
Meah, and that Mahomed Nudeem was in possession. This report, 
the appellants allege, is a collusive one, which may be the case, and 
is also subsequent to the magistrate’s order of the 29th November 
1839. Therefore, for the reasons above stated the appeal is decreed, 
the decision of the principal sudder ameen reversed, and the suit • 
remanded for trial* 
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present: J. 0. BROWN,*Esq., Judge. 


Tue 24Tn July 1850. 

Case No. 32 of 1847. 

'Regular Appeal from a decision passed by Baboo Ram Lochun Chose 
Rai Bahadoovy Principal Sudder Ameen of Zillah Nuddeoy on the 
li)lA January 1847. 

Nazir Khan Chowdhree, (Plaintiff,) Appellant, 

versus 

% 

Mohubbut Khan and Muddun Khan, (Defendants,) Respondents. 

This suit was institued to recover from the defendants the sum* 
of Company’s rupees 1469, 4 annas, 10 gundahs, as balance of rent, 
alleged to be due by them under the following circumstances. 

The plaint sets forth that the plaintiff was ijaradar of Sreeram 
Kattee in tlic zemindaroc of Ramnath Chowdhree and Cassinath 
Chowdhree, and that IMohubbut Khan took turruf Sreeram Kattee 
in dur-ijarah on the 22nd of Bhadoon 1249 B. AE., corresponding 
■with the 6 th of September 1842, and that Muddun Khan was the 
security for the due payment of the rents, from the commencement 
of 1249 to the close of 1252 B. JE.^ i, e., the four years during 
which the dur-ijarah was to continue. 

The dur-ijaradar, however, fell into arrears to the extent sued for, 
in which 135 rupees, 12 annas, and 10 gundahs on account of interest 
arc included. 

Mohubbut Klian, the principal defendant, has not entered any 
defence, but has Wlowed the decision to go by default, which may 
be accounted for by his being a dependant of Prannatli Chowdhree, 
who, according to the answer filed by Muddun Khan, is the chief 
mover in this case. 

Muddun Khan, in his answer, denies having ever had any thing 
to do in the business, or having entered into security for Mohubbut 
Khan. Ho states that his house is a day’s journey distant from 
Sreeram Kattee*and, moreover, that he differs with the plaintiff and 
Mohubbut Khan on religious subjects, so that it was impossible for 
him to become security in the case. , 
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The principal sudder ameen has given several good> and some 
unimportant, reasons for dismissing the plaintiff’s claim, but he has 
fully investigated the case and has come to a just conclusion. 

The plaintiff has appealed, but has not shown good or sufficient 
reason for a reversal of the decree. 

I am of opinion that the plaintiff’s (now appellant’s) claim is 
inadmissible for the following reasons:— 

First —The deeds now called in question not having been regis¬ 
tered, leave room for suspecting there was some obstacle to their 
being tlius authenticated, and no reason has been given for the 
non-registry. 

Secondly. —The want of propf that Mohubbut Khan and Muddun 
Khan wfjre on such terms of intimacy and good feeling as to render 
it probable that the latter would be security for the former. 

Thirdly. —The recorded fact that, wdth one exception, the wit¬ 
nesses to execution of the deed were strangers to Muddun Khan, 
previous to 22nd of Bhadoon 1249, and it does not appear how they 
were certain that the person, who, according to their allegations, 
executed the security bond, was bond Jide Muddun Khan or only a 
personification of liim. 

Fourthly. —The further recorded fact that, with the same excep- 
‘ tion, none of the witnesses knew any thing of reading or writing, 
and they in consequence are unable to swear to the deeds. 

* Fifthly, —The undenied allegation of the defendant Muddun 

Khan that, on account of animosity existing between liim and 
Mohubbut Khan on religious subjects, it is highly improbable that 
he would become security for him. 

Being, for the above reasons, of opinion that the plaintiff’s claim 
is not proved, it is ordered, that the appeal is dismissed, and the 
principal sudder ameen’s decree confirmed. The appellant to pay 
all costs. 


The 26th July 1850. 

• Case No. 11 of 1847* 

Regular Appeal from a decision passed ly Baboo Bam Lochun Ghose Bai 
Bahadoor^ Principal Sudder Ameen of ZUlah Nuddea^ on the \Sth 
June 1847. 

Mr. Thomas Savi, (Defendant,)' Appellant, 

versus 

Kalleedoss Chattoorjea, (Plaintiff,) Respondent 

The plaintiff has stated, in his plaint, that whije a man named 
Nubkissen Biswas was employed as cashkeeper, or treasurer of the 
Moheshgunge indigo concern, Mr. Thomas Savi, on the 16th of 
June 1840, seat him (the plaintiff) a note bearing his signature. 
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requesting him to lend the said Nuhkissen Biswas some money for 
the expenses of the factory, which he (the plaintiff) declined doing, 
as no sum was specified in the note ; upon this Nuhkissen Biswas 
returned to the factory, accompanied by two of the plaintiff’s ser¬ 
vants, and represented the circumstance to Mr. Savi, who, on the 
same day, sent a note under his signature to the plaintiff, requesting 
him to advance the sum of 3000 rupees to Nuhkissen Biswas, and 
guaranteeing the same should be repaid him by the factory. 

On the 4thofAssar 1247, corresponding with 16th of June 
1840, Nubkissen BiswaS’Went to the plaintift’ again with the said 
note, and executed a bond on stamped paper for the sum of 
2000 rupees on account of the factory of Moheshgungc, in favor 
of the plaintiff, which sum the plaintiff sent to Moheshgunge to be 
delivered to Mr. Savi, his (the plaintiff’s) servants accompanying it. 
The money was to be repaid during the month of Aughun (cor¬ 
responding with part of November and part of December) of the same 
year. On the 5th of Sawun following, corresponding with the 19th 
of July 1840, Nuhkissen Biswas executed a second bond, and in the 
same terms borrowed the remaining 1000 rupees included in Mr. 
Thomas Savi’s note, whicli in the same way was takeT\to that gen¬ 
tleman, the plaintiff ’s servants accompanying it. As the plaintiff' has 
not been repaid the sum of money he advanced, he sued both Nub-* 
kisscu Biswas and Mr. Thomas Savi for it, and rupees 1354 
11 annas as interest. , 

Nuhkissen Biswas acknowledged the wdiole transaction as set 
forth by the plaintiff, hut urged that, the money having been bor¬ 
rowed for the use of tlic factory, he was not answerable for it, but 
that it was due bv Mr. Savi. 

Mr. Thomas Savi repudiated tjie whole transaction, and pleaded 
that, if ho had any thing to do with the money, his name would, 
liavc been entered on tho face of tlic bond. That any money 
required by him for the use of the factory was sent up from Calcutta 
by his agents, and entered in the books, also tliat the whole transac¬ 
tion was a fraud of Ntibkisson Biswas, who, as a servant of tlie fac¬ 
tory, had taken up the money under false pretences, and had then 
absconded. That in 1250 B, JE., he (Mr. Savi) took Semul Gat- 
chee and other villages from tlie plaintiff, in ijarah, on which occa¬ 
sion the plaintiff’s bi’other went to the factory with the papers to 
see them properly executed: if that precaution was then necessary, 
surely either the plaintiff or his brother would, when so large a 
sum of money was advanced for the factory purposes, have adopted 
the same course. 

The plaintiff’ rejoined that, as Mr. Savi was an European gentleman, 
he considered hi, note was quite sufficient, and did not therefore 
obtain his signature to the bond; further, that it was evident Mr. 
Savi was in the habit of taking up money for the factory from the 
suit of Kishenkishoro Bonnerjea against him. 
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The plaintiff called witnesses in support of his claim^ who 
deposed to seeing Mr. Savi sign his name to a note, which was 
requesting the plaintiff to pay Nuhkisscn Biswas 3000 rupees for the 
factory purposes. The same witnesses proved the execution of both 
the bonds on their respective dates, and swore to liaving accompa¬ 
nied the money to Moheshgunge, and to seeing it counted before Mr. 
Savi, who verhally acknowledged its receipt Hc also produced the 
two bonds, one of 2000 rupees and the other for 1000, also a 
Bengallee note with the alleged signature of Mr. Savi on it. 

The principal sudder ameen, having given credence to the evi¬ 
dence adduced by the plaintiff* for the reasons set forth in his decree, 
has decided the case in plainti^s favor against Nubkissen Bisw^is 
and Mr.^Tliomas Savi. 

I do not concur with the principal sudder ameen in the view he 
has taken of this case for the following reasons;— 

First —^Thcre docs not appear to have been any preliminary 
negotiation between the parties prior to Nubkissen Biswas’ applying 
to the plaintiff" for the money. The plaintiff (now respondent) is 
not shown to be a banker, nor money lender by profession, neither 
in such circumstances as to have been able on demand to advance 
so large a sum as 2000 rupees. It has not been shown what 
•authority Mr. Thomas Savi had for writing the note he is said to 
have sent by Nubkissen to the plaintiff! The whole transaction, as 
■ stated by the plaintiff, is a most improbable one for a Bengalee to 
have been voluntarily engaged in. 

Secondly ^—^The only oral evidence to implicate Mr. Savi was 
that given by Nubcoomar Rai and Aloliescliunder Mohurer, who 
were both confidential servants of the plaintiff, and they both have 
deposed accompanying Nubkissen Biswas to Moheshgunge, and there 
seeing Mr. Thomas Savi sign a note, which that with the proceed¬ 
ings is said to be. They both also witnessed tlie bonds filed by the 
plaintiff^ and have stated that they accompanied the carriers of the 
money to Moheshgunge, (Mx-. Thomas Savi’s factory) where they 
saw it counted and tried or assayed by a silver smith (named Mud- 
dhoo Surnokur) that accompanied them for that purpose on the 
part of the plaintiff. The alleged carriers of the money, who have 
given their evidence to having done so, are dischjwged servants of 
the factory, and mere coolees of low caste, and in no way credible 
witnesses. 

The evidence given by the above witnesses throws strong doubts 
on the plaintiff’s case against the appellant It will be observed 
that all of them were employees of the plaintiff], and they depose to 
facts which throw doubt on their evidence, as being contrary to the 
usage of tho country. An accredited agent, who borrows money for 
his jprincipal, in his own name, has the money paid to him, and he 
has it assayed and provides the carriers. In this case it would 
be made to appear that, although Nubkissen Biswas was the accre- 
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dited agent and signed the bonds^ the plaintiff would not trust him 
with the cash, but sent his own people and liis own assayer with it 
to Mr. Thomas Savi, at Moheshguhge, and that, having received it, 
ho acknowledged it verbally. This, as 1 have above observed, 
is most improbable to have taken place where a Bengalee was 
concerned. 

The principal sudder ameen has rejected the evidence of the 
appellant’s witnesses, on the grounds that they were the factory 
servants, and as their employer denied tlic debt and his signature It 
would bo difficult for them to give contrary evidence. It does not 
appear to have occurred to him that the same bias might pi’obably 
have influenced the plaintiff’s witnesses, and that it was not impro¬ 
bable that they had been tutored, particularly as they a^i agreed 
most minutely in their evidence, regarding what had occurred seven 
years before. 

I now come to the alleged signature of Mr. Savi on the Bengalee 
note, and I do not hesitate to declare it to bo a forgery, and not his 
liandwriting. I have had opportunities during the last ten years 
of seeing and becoming acquainted with tlie appellant’s handwrit¬ 
ing, and that on the Bengalee note is not his. Kev. Mr. 

Blurahardt, whose deposition is recorded, has declared the alleged 
signature on the Bengallee note to be dissimilar to Mr. Thomas 
Savj’s usual signature, and there is no proof that it is his. 

There was a case exactly similar to this decided by me on tlic, 
30th of September 1847, in which the same Nubkissen Biswas took 
up money in the same fraudulent manner from another party. 
The plaintiff has alluded to that case in his rejoinder, and the prin¬ 
cipal sudder ameen has adverted to it in his decree, but in it Mr. 
Thomas Savi’s signature had also been forged. 

Tlicre is one more point against the plaintiff’s case which lias not 
yet been alluded to, which is that the two bonds whicli are the sub¬ 
ject of this suit were to be taken or retuimcd in December 1840, 
and the plaintiff instituted this suit on the 24th of December 1845, 
between which dates Nubkissen Biswas had absconded, and yet it 
does not appear that the plaintiff once applied to Mr. Savi for pay¬ 
ment, which he would undouJ)tedly have done had he considered 
he had any clainj on him. 

For the above reasons I consider the principal sudder ameen’s 
decree, as far as it implicates Mr. Thomas Savi, must be reversed. 
Witli reference to Nubkissen Biswas who has admitted the plaintiff’s 
claim, and who has not appealed, there is no occasion to record any 
thing. 

It is therefore ordered, that the appeal is decreed, and the princi¬ 
pal sudder ameen’s decree, as far as it affects Mr, Thomas Savi, 
reversed. The whole of the appellant’s costs in both courts, with 
interest thereon, to be paid by the respondent. 
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The 27th July 1850. 

Case No. 45 of 1849. 

Regular Appeal from a decision passed by Baboo Shamiil Fran MoostofeCy 
Moonsiff stationed at Handrahy on the 2dth of January 1850. 

Roopchand Gliose, (Defendant,) Appellant, 

versus 

Juggunnatli Milndul, (Plaintiff,) Respondent 

On the 10th of September 1849, the respondent (plaintiff) insti¬ 
tuted a suit to recover the sum of 11 rupees, principal, due to him 
on a bond executed in his favoi' by tlie defendant (appellant,) on the 
16th of November 1845, and for 4 rupees, 15 annas, 3 gundahs, 
3 cowrees for interest, which had accrued thereon prior to the date 
of institution. 

The defendant repudiated the demand, and pleaded that the 
plaintiff liad brought this case on a forged bond against him through 
enmity, on account of his having on tlie 17 th of Poos 1254, 
coiTcsponding with the 31st of December 1847, given evidence 
contrary to tlie plaintiff’s interests in a suit in which he sued 
Hurchunder Ghose and Ramdhun Dutt, In that case the appel¬ 
lant appeared in the moonsitf’s court as a witness for Ramdhun 
Dutt, and on the usual question being put to him if ho was in any 
way connected with either party, he deposed that when necessity 
compelled him he had occasionally borrowed money of Ramdhun 
Dutt, but that at that time {i, e. the time he was giving his evidence) 
he did not owe either party any thing. 

The plaintiff allowed him to give that statement on his solemn 
declaration without contradiction, and two years afterwards he 
instituted this suit against liim. 

The moonsiff has recorded that it is not probable the plaintiff had 
any enmity against defendant, (apjjellant,) as the suit in which 
he gave evidence was decided in his (the plaintifTs) favor, and he 
therefore gafve him a decree. 

I am of opinion that the defendant Jiaving, on a solemn declara¬ 
tion instead of an oath, stated that lie was not inde|)ted to the plain¬ 
tiff, without any contradiction from the plaintiff, he is not now liable 
for the debt; indeed, if a decree should be given against him, it 
would be tantamount to a conviction of perjury. 

It is therefore ordered, that the appeal is decreed, and the moon- 
sifPs order reversed, the respondent is to pay all the appellant’s costs, 
with interest 



ZILLAH NUDDEA. 


65 


The 29Tn July 1850. 

Case No. 80 of 1850. 

Jtegular Appeal from a decision passed by Syud Saadut Hossein^ Mconsiff 
stationed at Dowlutyunge, on the \5th April 1850. 

llam Tarun Chatterjca, (Defendant,) Appellant, 

versus , 

» * 

Mohesh Chunder Potedar, (Plaintiff,) Respondent. 

The i)laintiff* sued the appellant and others under the following 
circumstances. Ram Tarun Chattferjea, the appellant, *was the 
goinaslita of a village named Dowkiah, and the respondent was ryut 
under him. On the 12th of Chyte 1249, corresponding with 24th 
Mai’ch 1833, the appellant,having ostensibly to send some money in 
as revenue, and not having received any thing from the farmer of 
the village, wrote a note of hand to the plaintill^ for the sum of 40 
rupees, stating the circumstances and why lie wanted the accommoda¬ 
tion, noting that the money should be repaid within a month. 
The promissory note was sent by one Ameer Mirdah, who has 
acknowledged that he received the 40 rupees in cash, and paid ily 
over to the defendant (appellant,) and this statement is borne out 
by the evidence of two witnesses. The defendant (appellant) does, 
not deny having given the note to the plaintiff's (respondent’s) father, 
Juggurnatli Potedar, for 40 rupees, but pleads he received no equi¬ 
valent, and that, on asking for a return of his note of hand, the 
respondent’s father said it was lost. The plaintiff* has proved his 
statement The defendant (appellant) although he had plenty of 
time (34 days,) exhibited no proofs in support of his allegations. 

I am of opinion that the moonsift* has passed a very correct deci¬ 
sion in decreeing the amount of the note of hand against the defen¬ 
dant Ramtarun Chatterjee, with interest from the issuing of process 
until the day of payment, and that no good or sufficient reason has 
been shown by the appellant for any alteration therein. • 

Under these circumstances, in conformity with the provisions of 
Clause 3, Section 16, Regufation V. 1831, there is no occasion 
to summon the respondents. 

Ordered, that the appeal is dismissed, and the moonsiff’a decree 
confirmed, and notice thereof is to be given to the moonsifif as 
directed by law. 
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The 29Tn July 1850. 

Case No. 87 of 1850. 

Regular Appeal from a decision passed hy Baboo Kassissvr Mitter^ Moon- 
siff siaiioned at Sooksagur^ on the 1th May 1850. 

JaduLchundcr Dutt, (Plaintiff,) Appellant, 

versus 

• « 

Doorgapershad Bose, (Defendant,) Respondent 

This suit was for a bond debt, wliich merely required being 
decided/)n its merits. The investigation made by the moonsiff is 
most unsatisfactory. The evidence of the witnesses has been taken 
in a very tedious, prolix manner, and so very badly written as to be 
next to illegible The moonsifi has decided the case more according 
to his view of the case, and dismissed the claim for such ridiculous 
reasons as— 

First —The bond has evidently been lately written on a stampt 
paper of old date,” 

Secondly,— ^ The defendant being an old man, it is not pro- 
..bable that he should go eight miles to contract a debt,” 

Thirdly, —The deed not being registered is a suspicious circum¬ 
stance,” 

Fourthly, —" The stampt paper w^as purchased in another party’s 
name,” 

Fifthly, —" The signature on the bond and other papers do 
not agree,” and similar frivolous reasons, made out of his own head. 

I consider the plaintiff’s claim to have been dismissed without 
full investigation and on insufficient grounds, and it is necessary 
in consequence to return it for re-investigation under the provisions 
of Section 2, Regulation IX. 1831. 

Ordered, that the record be returned to its original place in the 
Sooksagur moonsiff’s file, and that Moulvee Sukhawut Ilossein bo 
directed, without reference to the late inoonsifTs decree, to go through 
the case, and, after admitting any proofs that the plaintiff or the 
defendant may wdsh to furnish, that he try the case on its merits 
de novo, * 

The value of the stamp for the appeal^ to be returned to the 
appellant, and any costs he may have incurred will be awarded 
as may appear just when the case is finally disposed of. 
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The SOth July 1850. 

Case No. 75 of 1850. 

Regular Appeal from a decision passed hg Bahoo Goopeenauth Bose, 
Moonsiffstationed at SantiporCy on the 23rd of March 1850. 

Moonsliec Abdool Kurrcem and others, (Defendants,) Appellants, 

•rersus 

Radlia Bullubh Gossain, Diiri)uttuiice Talookdar, (Plaintiff,) 

Respondent. 

This suit was instituted by the plaintifT to recover the nrico of a 
large tamarind tree, his property, which the defendants haci forcibly 
cut down and carried away. 

The plaint sets forth that the plaintiff has a tank known by the 
appellation of "Settiah,” on the south side of which, and on the 
mound which surrounds it, a largo tamarind tree had been growing 
for years, and Abdool Kurreem and his aunt, who arc proprietors of 
some adjacent lands, unknown to liim fraudulently sold tlie tree to 
a party named Nihal Mundul, and forcibly cut the ti'ce down, and 
carried it off^ notwithstanding they were opposed by the plaintiflX 
goinashta. 

The defendants, Abdool Kurreem, and his aunt, named Musst. 
Unimitool Zeherah, have acknowledged the sale of the tree, but 
pleaded tliat it was their property, having been first planted by one 
of their ancestors, and they having annually sold the fruit; and they 
denied that the plaintiff had any px'oprietary right in the tree. 

Both parties produced witnesses, who gave evidence in their favor 
respectively, and, as their testimony Avas most conflicting, the 
inoonsiff proceeded himself to the spot, made a local investigation, 
and saw tho stump of the tree, Avlicn it was satisfactorily proved 
that it had been growing on the plaintifTs land, and was his pro¬ 
perty. 

The inoonsiff accordingly decreed the sum sued for, Awth interest 
from the date of the decree. 

The defendants (appellants)* have shown no good and sufficient 
reason for any alteration in, or for the reversal of, the moonsiff’s 
decree, Avhich, after a perusal of the evidence and other necessary 
papers in the file, I consider perfectly just. It is clear that the tree 
stood on tlie plairitifTs land: the defendants therefore trespassed wlien 
they cut the tree down. Even had the tree been their property, 
when the plaintiff’s gomashta remonstrated, and opposed them, they 
ought to have sj;opped, and having established their right either 
amicably, or by having recourse to law, they might then have 
done what they liked. The very fact of their cutting down the tree 
and carrying away tlie wood vi et armis^ is greatly against them. 
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Under the above circumstances I see no reason for interfering 
with the moonsiff'’s decree, which I now confirm, with costs against 
the appellant, and dismiss the appeal. 


The 30th July 1850. 

Case No, 76 of 1850, 

llegiilar Appeal from a decision passed by Baboo Goopeenautk Bose^ Moon-- 
siff stationed at Santiporey on ike 23rd March 1850. 

Moonshec Abdool Kurrcem and otlicrs, (Defendants,) Appellants, 

versus 

Radhaf Bulluhli Gossain, Durputtunee Talookdai’, (Plaintiff,) 

Respondent. 

The parties are the same as in the foregoing case. 

The plaintiff states that he is durputtuneedai’ of inouzali Bablah, 
in which the defendants are proprietors of certain lakhiraj lands 
hy purchase. As in the preceding case the defendants forcibly, and 
against the remonstrances and opposition of the plaintifi’s gomashta, 
caused tlic Cutting down of certain trees, having sold to tlio 
same party, Nihal Mundul, to whom they sold the tamai’ind tree. 

Ttie defendants made the same defence that they did in case 
No. 75, decided this day, and, in proof of their purchase of the 
* lakhiraj lands produced two deeds of sale, which are not worded in 
the usual style of such deeds. 

Both parties produced witnesses, who gave their evidence in their 
favor respectively. The raoonsifl^ under this conflicting evidonce, 
had recourse to the settlement papers of lakliiraj lands in mouzali 
Bahlah, and finding the trees, wdiich the defendants sold to Nilial 
Mundul, were according to No. 51, of the measurement papers, 
growing on lands wliicli were in the cultivation and possession of 
tlie plaintifl'’s forefathers, he decreed tlie value of the trees, whicli 
•were .sold by Abdool Kurreem and Musst. Ummitool Zeherah to 
NIhai Mumlul, in tlie plaintifPs favor. 

The appellants, being dissatisfied with the decision, have appealed 
to this court, but they have not giverr any good and sufficient reason, 
and I see none, for making any alteration in it. The decree is only 
for the value of the trees forcibly cut down by, or with the sanction 
of, the appellants. They should have refrained from cutting the 
trees down, as they were opposed, until it was determined by legal 
process or by arbitration that they had a right to them; and by 
their not doing so they laid themselves open to a prosecution, in 
which it has been given against them. 

As I consider the investigation made by the nioonsiff sufficient, 
and that he has come to a just conclusion, I confirm it, and dismiss 
the appeal, with all costs to be paid by the appellants. 
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The 31st July 1850. 

No. 87 of 1848. 

Regular Appeal from a dechion passed by Baboo Ramloehun Ghose Rai 
Bahadoor, Principal Sudder Ameen of Zillah Nuddea, on the 27th of 
July 1848. 

Damooclur Chunder Rai and others, (Plaintiffs,) Appellants, 

versus 

Premnarain Mujmooadar and others, (Defendants,) Respondents. 

The plaintiffs (appellants) sued for balance of a mortgage bond 
under the following; circumstances. * 

On the 28th of Sawun 1249, corresponding witla lllh ot August 
1842, the defendants borrowed the sum of rupees 82-0-0, and 
pledged their half share in 7 mouzahs, situated in pergunnah Koo- 
shalporc, and their quarter share in 8 mouzahs in pergunnah 
Belgaon and some other property. On the 9th of Aughun 
1251, corresponding with 23rd of November 1844, they made up 
accounts with the plaintiffs up to the preceding day, and paid them, 
on account of the interest that had accrued up ’to that day. 


rupees....... 1898 15 6 ^ 

and, in part of the principal, rupees. 5301 0 6 

» 

making up the sum of rupees. 7200 0 0 ' 


wliicli is written in detail on the back of the bond, 
according to the conditions of the bond. The 
balance of the principal, rupees 1480-15*6, not 
having been repaid, the plaintiff instituted his suit 
on the 11th of Chyte 1253, corresponding with 
23rd March 1847, as follows: 


Balance of principal, rupees... 1480 15 6 

Interest from 9th of Aughun 1251 to 9th of Chyte 

1253, . 414 12 0 


Amounting in all to rupcesl... 1895 11 6 


One of the defendants, Premnarain Mujmooadar, acknowdedged 
the correctness of the plaintiffs’ account and claim, with this excep¬ 
tion that Indurnarain, one of them, had paid the plaintiffs the sum 
1400 rupees, besides the 7200 rupees credited, which sum the plain¬ 
tiffs had omitted. The plaintiffs denied having received 1400 
rupees, but ackpowlcdged having received 988 rupees from Indur¬ 
narain, but not on account of this bondj that was a distinct 
transaction between the plaintiff Damoodur Chunder Rai and 
Indurnarain, and was in no way mixed up with this. 
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The principal siidder ameen called on both parties for proofs of 
their allegations^ and, having brought the case to a hearing, decided 
it not only contrary to the terms of the bond, but in such a 
manner tliat there is no finding out from his decree how ho only 
decreed rupees 739-11-9 to the plaintiff. 

lie decreed contrary to the terms of the bond, by giving the 
defendants credit for 988 rupees, wliich was not entered on tlio 
back of the bond, and which they could give no proof of having 
paid. 

The defendant Premnaraiii Mujmooadar having acknowledged 
the whole transaction, as detailed in the plaint, with the exception 
of 1400 rupees, short credit, it was for him to prove tliat payment, 
which h^ has not done, and wlfich by the wording of the bond they 
could not claim as a set-off, as the receipt docs not appear on the 
back of it. The plaintiffs’ acknowledgment of having received 988 
rupees on another account lias notliing to do M’ith this claim. 

The defendant abovenamed has instituted a separate appeal for 
the difference between the 1400 rupees he alleges having paid, and 
the 988 rupees allowed him credit for by the principal sudder 
ameen. This appeal has in consequence been brought up before the 
vakeel of the defendant (appellant,) and on being questioned if he 
had any opposition to make in this case, he has answ^ored in the 
negative, and there is not in consequence any obstruction to this 
^appeal being disposed of. 

Judgment, 

As the defendants have acknowledged the bond according to 
wdaich the plaintiffs have instituted their claim, and also the pay¬ 
ment of rupees 7200, as noted on the back of the bond, the plain¬ 
tiffs’ claim cannot be doubted with regard to the 1400 rupees for 
which the defendant claims credit; he has produced no receipt nor 
proof of that payment, and if he had, according to the wording of 
the bond, it would be invalid. Under these circumstances the 
plaintiffs are entitled to a decree for the full amount of their claim. 

Orderedj»that the appeal is decreed, and the principal sudder 
ameen’s decision is reversed. The plaintiffs (appellants) are to 
receive from the defendants the balance of the principal of the bond, 
rupees 1480-15-6, and interest from the 9th of Aughun 1259 to the 
9th of Chyte 1253, and from the latter date to this day, and all his 
costs and interest on the aggregate of this decree to day of payment 
The respondents are to pay the whole of their own costs. 



ZILLAH NUDDKA. 


71 


The 31st July 1850. 

Case No. 96 of 1848. 

Jipgular appeal from, a decision passed hy Hahoo Jtamlochun Ghose 
Hai Bahadoori Principal Sudder jfmeen of Zillah Suddea^ on the 27th 
July 1S49. 

Prcmnarnin Mujmooadar, (Defendant,) Appellant, 

versus 

Damoodur Cliundcr Rai and others, (PlaintiflFs,) Respondents. 

In case No. 87 of 1848, decided tliis day, the whol^ of the 
circumstances connected with and leading to this appeal are detail¬ 
ed. There is no occasion therefore to write a recapitulation of the 
cii’cumstanccs under which the appellant (defendant) claimed a 
sct-ofl*of 1400 rupees, and how the principal sudder anicen allow¬ 
ed them credit for only 988 rupees. In my decree of this date in 
No. 87 of 1847, I have disallowed even the 988 rupees, that tliey 
got credit for hy the principal sudder ameen’s decision. It therefore 
only remains for mo to dismiss this appeal. 

Ordered, that this appeal is rejected, and the appellant is to pay- 
liis own costs. 
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Present; R. J. LOUGHNAN, Esq., Judge. 


The 5th July 1850. 

No, 4(i 

Appeal from a decision passed hy Mr, E. DaCosta, Principal Sadder 

Ameen, on the SOM July 1S49, 

Choaram and Bunseedliur, (Defendants,) Appellants, 

versus 

Niindlal, (Plaintiff,) Respondent. 

Suit instituted against the appellants and other defendants for 
the balance of an account current; laid at rupees 2995-0-4. 

The plaintiff sued the defendants as partners of the firm of 
Moonnee Lall Gokoolram, doing business as grain merchants,* 
calling the appellants principals. The latter answered that they 
had no concern whatever in the house or gola, but having borrowed, 
through Dhuneeram and Gokoolram, defendants, the sum of 
3000 rupees from the plaintiff, pledging some valuable ornaments, 
and having tendered repayment, which plaintiff refused, retaining 
the pledge, he (the plaintiff,) in order to anticipate their suit for these 
valuables, included them in his suit against the other defendants. 
The plaintiff had stated, in his plaint, that in the balance claimed was 
the amount of certain hoondccs drawn by the firm of the defendants, 
which were dishonored, and the amount debited after .notification 
to them in their account. The appealing defendants, in their 
answer, urged that the plaintiff should have sued separately for the 
amount of each nf their hoondees, and his not having done so sub¬ 
jected him to a nonsuit, for an evasion of the stamp regulation. 

The plaintiff having\itterly denied the advancing of any loan on 
the security of any valuables, which, moreover, they denied having 
received, the principal sudder ameen decided that the appellants 
were the chief proprietors of the concern, and were jointly with 
the other defendants, and severally, responsible, and decreed 
accordingly, ifls reasons were these: " It is in evidence that 
Choaram and Bunseedhur were the proprietors of the gola, and the 
other defendants their partners; that the purchases of grain from 
other goladars were made by defendants on the credit of the defen- 
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clants, Clioaram and Bunscedhur, by whom certain debts due to the 
concern have also been discharged; that the karbar, transaction, 
was originally carried on in the name of Manaraui and Choarain, 
and that, after their failure, business was resumed and carried on in 
the names of Moonnec Lall and Gokoolram, the gomashtas of 
Manaram. In the " roznama buhee,” or day book of tlie gola, the 
names of the defendants, with a specification of tlie extent of their 
shares, are inserted as follows; 

C. S. 

0 4 
2 0 
1 0 
1 0 
0 6 
0 3 
0 4 
0 0 
0 4 


• Total,... 5 5 

^And in the ledger book also the names of the defendants Nos. 3 to 
7 are written with the denomination of partner. Tlie fact, liowever, 
of no such specification being made in Bunscedhur’s ledger, and tlie 
* absence of Choaram’s name, are clearly accounted for by tlie circum¬ 
stance of the former being the son of the latter and joint proprietor, 
as is in evidence, with his father. And it has been ascertained from 
other similar goladars that it it not customary to write in tlie ledger 
book the proprietor’s name in the same manner as those of the partners 
are written, with such designation.—“ And it is clear from the decision 
of the Sudder Dewanny Adawlut in the matter of Rajehunder Shah 
and others versus Cliytun Kishun Paul and others, 19th April 1847, 
page 108, that all the partners of the firm must be held jointly and 
severally liable though the management he only in one or two. 
The evidence of the witnesses adduced by the defendants is of no 
avail, nor the precedents filed by them applicable.” 

The appellants urge that, first, their names not being in the 
account on which plaintiff sued, they cannot be held liable, as it is 
clear that they wore not concerned: for this reason also the evi¬ 
dence given by plaintiff’s witnesses is shown to be false. SeirmrL 
Their precedents were filed to show, and do show, that a claim on 
an account against persons not named therein is not cognizable. 
Third. That the accounts of the gola show that the witnesses on 
plaintifi’s side spoke falsely, because Choarain’s^ name does not 
appear any where in them, and at any rate he ought to be exempted 
from liability, and they had shown by the decision in the case of 
GokoolChund, appellant, versus Mecr Ubdoollah, respondent, that the 
evidence of witnesses, when unsnj)ported by documents, should be 


Srec Gungajee,.. 

Biinsccdhur,. 

Moonnee Lall, . 

Gokoolram, . 

Toolsccram, .. 

Shunker Ram,. 

Dhuneeram,. 

Balkishoon Dass,. 

“ Jumna Moonnec Lai,” 
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distrusted, whereas in this case tliey were contradicted by the ledger, 
&c. Fourth. That the specification of the names and shares of the 
partners in the ‘^roznama buhee” was made in a manner contrary 
to tlie custom of grain merchants, and that Bunseedhur’s name 
therein had been altered from some other. Fifth. That it is 
admitted that, in Bunseedhur’s khata, the designation saujhce” 
is not written in the way that is entered opposite tlieir names in 
the “ khatas” of the partners of the firm, which shows that he was 
not one. Sixth. The plaintift' ought to. bo nonsuited for not suing 
separately for the amount of each hoondee. And Seve7ith. The 
plaintiif’s solo object in suing appellants Avas to possess himself of 
the valuable ornaments. 

Notwithstanding what has been u^ed in the appeal, the, decision 
appears to me to be perfectly Just and proper. The two first 
reasons of the appeal are absurd, and, if listened to, no partner 
whose name was not in the firm and style of a house of 
business could be held liable to the payment of the debts of 
the house. With reference to Choaram’s name not appearing in 
the list of partners, and to there being no account current in his 
name, that oflurs no serious difficulty, if it be admitted that his son’s 
name does appear as a partner; because the witnesses, as the princi¬ 
pal sudder ameen remarks, have deposed that the father and son 
were joint proprietors of the concern; and, moreover, what the appel¬ 
lants say of their borrowing money and pledging ornaments, in some ^ 
sort supports that statement in this that they appear to be united in 
business and in property generally; consequently, if Bunseedhur 
was a partner, so must Choaram have been, more particularly as it 
was not stated that, whereas in some things and pursuits they were 
united, in tins one they were not united. The plea is only that 
both are not concerned. The fourtli plea is of no avail, because it 
was at appellants’ desire that these accounts were brought forward to 
throw discredit on the statements of the plaintiff’s witnesses: if they 
are suspicious and contain alterations, and are not in proper form, 
they are not good evidence for the purpose in aid of which they were 
brought. But the fact is that appellants cannot deny the fact that a 
“khata,” account current was kept in the books in Bunseedhur’s name. 
If it w'cre not kept because he was a proprietor, then it was for him 
to explain on what other account it w^as kept, since he produced the 
accounts to show that l^is name did not appear as a proprietor. The 
fifth reason has been answered in the decision. In the sixth reason, 
appellants forget that the plaintiff stated that the amount of the 
hoondees had been debited to the gola with the consent of the 
dcfendants,who promised to refund the money at the settlement of the 
account, and thi»thcy (appellants) did not deny. It must be assumed 
that the money was due, and became part of the balance of the 
account by consent of defendants. The seventh plea is absurd. 
Appellants could not be prevented from recovering the ornaments by 
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regular suit, simply by the plaiutifT anticipating them. The two 
causes of action, if appellant indeed have any, are perfectly distinct 
and separate, and a decree on one would not prevent a decree on the 
other. In fine with regard to tlie precedents, what they were capa¬ 
ble of showing was that witnesses unsupported by written documents 
are not always to be entirely trusted. They cannot be applied or 
avail the appellants in this case. For these reasons I dismiss the 
appeal, and confirm the decision, without calling on the opposite 
party to answer. • 


The ISth Julv 1850. 

’ , No. 39. 

Appeal from a decision passed hy Mr. E DaCosta^ first Principal Sudder 

Ameen^ on the ^th July 1849. 

Govind Ram Tewarce, Gomashta of Bolakee Lai, (Plaintiff,) 

Appellant, 

versus 

Ram Anoogra Sing and others, (Defendants,) Respondents. 

Claim to rupees 2519-14, principal and ^^Iterest, &c., due 
•according to mercantile account, biihee khata.” 

In dismissing this suit the principal sudder ameen says:—In my 
opinion there are two points for consideration. First Whether 
the defendants did jointly go to plaintiff and open a khata, or 
ledger account. Second. Is the amount claimed justly due by tho 
defendants ? For reasons stated below the plaintiff’s claim has not 
been established. In the plaint it is stated that defendant Kebul 
Ram togetlier with Ilurrec Rae went to plaintiff'^s kothee, or 
banking house, and at their instance a new ledger was opened in 
their names and in the names of Nerain Rao, and Gopal Rao, and 
Simbhoo Rae, from Asin 1898 Sumbut”—“From such evidence it 
is clear that the defendants, Kebul Ram, Gopal Rao, Nerain Rao, 
and Simbhoo Rae neither went to plaintifi ’s banking house nor 
authorised him to open this new joint ledger, agreeably to which the 
plaintiff' brings tliis action. Even if Hurree Rae did go to do so, as 
stated by Kishen Jewun, witness, his act cannot he held to involve 
the other defendants, and it is doubtful whether Hurree Rae did go 
to open this new ledger.” « 

The appellant urges that Doorga Pershad, who was gomashta 
of Hurree Rae and Simbhoo Rae, at any rate, as stated in 
the plaint, did go to the kothee and open the account; but if 
only a “ dulall” had gone on the part of all the partners, 
that would have been suflBcient If appellant^had known that 
it was necessary for him to prove that all the persons mention¬ 
ed in the plaint had gone to the kothee and in person opened the 
account, he would have been prepared to prove it to the satisfaction 
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of the court; but in the proceeding under Section 10, Regulation 
XXVI. 1814, this point was not defined as one of the issues material 
to the decision. This, on referring to the proceeding, I find to be 
tlie case. In it is no sufficient laying down of the material issues, 
for it merely gives a very full abstract of all the jdcadings, and 
directs the parties in general terms to exhibit proof in support of 
the various statements made respectively in each, without any 
detail. The investigation is therefore, in my opinion, incomplete. I 
therefore reverse the decision, and reinjlnd tlie suit to the lower 
court, for the material issues to be defined and tlie case decided 
de novo. The value of the stamps in the appeal will be refunded. 


The IGth July 1850. 

No. 28. 

Appeal from a decision passed by Mr, E, DaCosta^ first Principal 

Sudder Ameen, on the \Ath April 1849. 

Pecra Lall, (Defendant,) Appellant, 

versus , 

Mittun Lall and others, (Plaintiffs,) Respondents. 

Suit for the mesne pi'ofits, from the 3 ^ear 1228 F. to the year 
1234 F., of certain estates decreed to respondents on the 22nd 
June 1832, laid at rupees 325-3-6: amount disputed in appeal, 
ru])ees 139-8-6. 

Tile suit was brought on the 9th November 1847, and the only 
reason assigned in the plaint why it should be deemed cognizable 
notwithstanding the lapse of more than 12 years since the origin 
of the cause of action, was that the defendants had admitted the 
justice of the demand within that period. Defendants answered, 
pleading the limitation of time, because, they argued, plaintiffs were 
not minors that they should be heard notwithstanding such lapse 
of time, and defendants had not acknowledged the justice of their 
claim. In reply, plaintiffs for the first time pleaded tliat Dheodharee 
plaintiff, who has died and been succeeded by Mittunlall, his brother, 
w'as under age rAien the decree for possession passed, and that 12 
years had not elapsed since ho came of age, viz., in the year 1839. 
To this no rejoinder was put in by the defendants. And the principal 
sudder amcen decreed for Dheodharee’s share of wasilat, upon proof 
of his being under age up to the above year as pleaded by him. 

The first issue for decision raised by the pleadings in appeal is 
whether the defendants, by paying or acknowledging wasilat to be 
due to others, who held the decree for possession jointly with the 
plaintiffs in this case, acknowledged plaintiffs’ claim to be just; and 
the second is, if they did not acknowledge the justice of plaintiffs’ 
claim, could the ]>laintiffs’ claim be heard on the other plea, viz. 
of minoi'ity, when it had not been stated in the plaint. 

30 
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Respondents have stated nothing in support of the necessity of 
the inference drawn by them in the first issue, which is certainly not 
an obvious one, and therefore I am clearly of opinion that the suit 
was not cognizable at all. 

For before the court could entertain the suit, the one plea put 
forward to show that it was cognizable must be proved, and that 
has not been done. It was not competent to the court to admit a 
second plea with the same object, contained in the reply to the 
answer. This, besides b^ing contrary to tlie rules of pleading laid 
down in Section 5, Regulation IV. 1793, was entertaining a suit 
on a ground stated after entertaining it On failure of the plain¬ 
tiffs to establish the ground stated in the plaint in bar of the limi¬ 
tation, 'the suit ought to have been dismissed under Section 14, 
Regulation III. 1793, witJiout proceeding further. 

Under these circumstances, 1 decree the appeal, and, reversing the 
principal sudder ameen’s decision, dismiss the plaintiffs’ suit, adjudg¬ 
ing the respondents to j)ay all the costs both in this and the lower 
court, with interest to date of payment. 


The 18th July 1850. 

No. 42. 

appeal from a decision passed by Mr, F. DaCostUy first Principal Sudder 

Ameen, on the 30fA July 1849. 

Alum Chund, (Plaintiff,) Appellant, 

versus 

Sheoram Choa Lall and others, (Defendants,) Respondents. 

Suit laid at rupees 586-10, possession on the half of a 5 annas 
shai’e of mouzah Mehndee Begum, purchased jointly with Rajghir, 
one of the defendants, deceased. 

Plaintiff stated that, at a sale in execution of decree, ho and Rajghir 
purchased in equal shares the rights of Sooltanee Begum, amounting 
to 6^ annas of the above mentioned estate; but notwithstanding the 
payment by plaintiff of one-half of the money, the defendants 
retained possession of the whole property except 1^ annas, which 
had been mortgaged and was in the possession oranother party. 

The defendants denied that the purchasers acquired any thing 
more than a 1J anna share, saying that they (defendants) held 10 
annas by right of mortgage, or farm on an advance, and 3 annas by 
right of purchase, and that of the remaining 3 annas, 1^ was the 
right of Sukhawut Ali and 1^ that of Sooltanee Begum. 

In his decision the principal sudder ameen writes that it has been 
ascertained, from the proceedings of the settlement of this mouzah, 
made on the 24th November 1840, that Sooltanee Begum held 6;^ 
annas of this mouzah, of which she had leased 5 annas on an advance 
of 3300 rupees to Sheonath Rae and Motceram, and that the lessees 
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were in possession at the settlement, and that the defendants now 
hold the same 5 annas share under tlie aforesaid lease. Jle therefore 
considered the plaintiff entitled only to half of the hukk~ajoorce, i. r,, 
of the annual sum amounting to 3 rupees 4 annas, which the lessor 
was entitled to receive. 

But the appellant contends that the defendants being heirs of only 
one of the lessees, who it is shown advanced the money in equal shares, 
the defendants could not be entitled to hold more than 2^ annas, or 
one-half of the property leased. > 

1 do not find that the principal sudder ameon has enquired into the 
title of the defendants to the 2-| annas on which Sheonath appears 
to have advanced half the money, and that is one essential point in 
the decision of the case. I thercfoife reverse the decisioy, and 
remand the case for re-trial on this point. The value of the stamps 
of this a])peal will be refunded. 


The 22nd Julv 1850. 

No. 45 of 1850. 

Appeal from a decision passed hy Rae Shunker Lall, second Principal 

Sudder Ameen, on the 2Ath August 1849. 

Mnnnoo Singh and others, (Defendants,) Appellants, 

versus 

Kulub Ilossein, (Plaintiff*,) Respondent. 

Appeal No. A^^from the same deeisiojt. 

Kulub Ilossein, (Plaintiff*,) Appellant, 

vei'sus 

Mnnnoo Singh and others, (Defendants,) Respondents. 

Suit to obtain possession on a 1 anna share of ayma Nochuk 
Bulleea, laid at rupees 791-7-2. 

The plaintiff alleged the sale to him, under deed dated 2pth Octo¬ 
ber 1847, of the above property by Nowab Jan defendant, and the 
payment by himself of the purchase money, 485 rupees 10 annas, to 
tile seller, and tlie nnlawful subsequent sale by the seller to Munnoo 
Singh and Injore Singh of the same property for rupees 295. The 
defendants, seller and pflrchasers, represented the first sale to be 
fictitious, and denied the paynjpnt by plaintiff of any money. The 
seller pleaded that the object of the pretended sale to the plaintiff 
was this. The other defendants were persons possessed of the right 
of shoofa, and it hoped that, when they heard of a sale to a 
stranger, they would be induced to pay more money than they other¬ 
wise would agree to: the seller wanted rupees 200, so he agreed with 
plaintiflF, who was to be the pretended purchaser, to divide any sur¬ 
plus which might be obtained by this device. The principal sudder 
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amcen did not believe tlie witnesses wlio, on the part of the plaintiff', 
spoke to the payment to Nowab Jan of the whole amount of tho 
purchase money mentioned in the first sale deed; bat as the law 
officers of the court had given an opinion that a sale might be valid 
though the purchase money had not been paid, he decreed tliat 
plaintiff^ on payment of the purchase money within 15 days, should 
obtain possession upon the property. 

Now the plaintiff' never stated this as a ground of his suit, viz., 
that tljough the money had not been paid, he was entitled to have 
the bargain concludecl on payment of the money, and therefore the 
second sale was invalid. He merely stated that as he had paid the 
money, the sale was complete, and therefore the second sale invalid 
and myi- Secondly, the princiipal sudder amecn does not appear in his 
decision to have decided the important point whether the first deed 
of sale expressed a real bargain, as stated by the plaintiff*, or a mere 
pretended one, as urged by the defendants. Tliis is the main ground 
of tho appeal and the chief point on which the decision according to 
the futvva even turned, since the futwa declares it to be essential to 
the validity of a sale that there should be a bargain proposed and 
accepted between the parties. 

I thei'efore think the decision defective and insufficient, and, 
reversing it, remand the suit to be decided anew, with rtd'erencc 
especially to tho above point. The value of the stamps used in both 
ap{)eals Avill be refunded. 


The 2:5ui> Julv 1850. 

No. 44, 

Appeal from a tlecisio^i iy Rae Shunker hall, second Frinvipnl 

Sudder Ameen^ on the 1 \th August 1849, 

Mulik Khudim Ali, (Plaintiff*,) Aj)pellant, 

versus 

t 

Mcflr Waliid Ali, and others, (Defendants,) Respondents. 

Suit to declare plaintiff’s right on a 7 annas, 2 dams, 4 cowrees, 
8 bowrees share of Russoolpoor Purheta, laid at vupecs 500-4-3. 

The plaintiff* purchased at auction, on the 4th October 1839, the 
rights and interests of Punah Ali and Vi^ahid Ali, in the above 
mouzah, who had become sureties for a suzawul and jdedged their 
said rights, and the question on which the decision liinges is this. 
Baboolla and Baroolla were two brothers, and the parties whose 
rights plaintiff has acquired were among the hejrs of Baroolla. A 
settlement was made with the heirs of Baroolla for the estate in 
question, and another with the heirs of Baboolla for an estate named 
Hajeepoor Khajapoor, in 1816; hut the defendants, who are among 
the heirs of Baboolla, state that the heirs of both were, before the 
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settlement, and continued after it, in joint possession of both 
estates, the heirs of each having half of each estate:—so this is the 
point to he determined. If it be as stated by defendant, plaintiff is 
entitled to a share equivalent to 3 annas, 11 dams, 2 cowrees, 

4 bowrees. If it be, as plaintiff states, that the heirs of each brother 
are proprietors of the respective estates settled with them, or in 
their names, lie will be entitled to a share equivalent to double 
tliat amount, or 7 annas, 2 dams, 4 cowrees, 8 bowrees. 

The principal sudder amcen has determined the case according 
to the defendant’s statemenf, Ilis chief reasons are— 

First —That certain petitions presented by tlie heirs of Baboolla 
at various times, when the rights of the sureties were about to be 
put up to sale, and sundry deeds of fconditional sale executed by 
the lieirs of both brothers, show the statement of defendants to be 
correct both as to the right and possession. 

Second .—That when the entire estate of Russoolpoor was put up 
to auction and sold for balance of revenue after the date of the sale 
of the sureties’ rights to plaintiff*, the sale was cancelled on a point 
of irregularity, at the instance of some of the heirs of Baboolla, 
who asserted their interest in the estate, without question by the 
plaintiff*. 

Third .—The witnesses examined by defendants prove their pos-» 
session jointly with the heirs of Baboolla on the estate. 

Fourth .—The security bond executed by Punah Ali, presented by • 
plaintiff* to show the extent of the interest pledged, appears to have 
been altered subsequent to execution. 

Fifth .—The iiioonsiff’s decision of 13tli January 1846, also 
suj)ports the defendant’s statement. 

For these reasons the principal sudder arnecn decreed the right 
to 3 annas, 11 dams, 2 cowrees, 4 bowrees only to the plaintiff', 
with costs in proportion, and dismissed liis claim to the remainder 
and to rent. 

Tlie appellant urges, Jirst^ that the settlement pTOceedings 
expressly prove the sole possession of the heirs of Baroolla on 
Russoolpoor, and of Baboolla on Hajeepoor from ’1192 F. ; 
srcojidy that when the rights of the sureties were advertised 
to be put up to ^le, Wahid Ali and other heirs of Baboolla protest¬ 
ed, but brought forward no proof of their claims to a share or 
shares in this mouzahs thirdy that from certain enquiries made 
by nazirs and others, when he again pledged this property as secu¬ 
rity, his possession on 7 annas, 2 dams, 4 cowrees, 8 bowrees 
appeared; fourthy that the deeds and other documents relied on by 
the principal sudder ameen had not been proved; Jifthy that on the 
revenue sale taking place, plaintiff* was satisfied with the prospect of 
receiving a share of the purchase money, and therefore did not take 
any part in the proceedings with a view to the gancelmcnt of the 
sale, and that others who had no right having found (merely with a 
view of prejudicing his rights) in those proceedings could not pre- 
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jutlice his rights; dxthy that the suit in the moonsift’s court was col- 
JusivG; and seventh^ that the security bond has not been altered. 
For all these reasons he contends that the decision is faulty, and 
moreover because his claim of wasilat, as ho calls his claim to rent, 
ought at any rate to have been allowed. 

I do not think the appeal shows any sufficient reason to interfere 
with this decision, which, on the contrary, I think just and proper 
for the following reasons. First The documents adduced by tlie 
defendants (with the exertion of those which) appellant correctly 
says, have not been proA^ed, and the cvideTice of their Avitnesscs shows 
the possession of the heirs of Baboolla, jointly with those of Baroolla, 
on this mouzah, for a long period previous to and subsequent to 
plaintiffii purcliase. They presented various petitions to the collec¬ 
tor, stating this fact and admitting the interest of the sureties on the 
estate of Hajeepoor, said to be the sole property of the heirs of 
Baboolla. Tliey joined in the proceedings to upset the revenue 
sale without any opposition by plaintiff, who, if they had no interest, 
might l)e muuJi prejudiced by permitting tliem to create the appear¬ 
ance of it even if the sale had been confirmed. For in that case 
they Avould claim a sliare in the sale proceeds. When plaintitl’s 
lessee claimed rent, the ryut against Avhom he instituted a suit in 
‘tlie deputy collector’s cutcherry in 1844, demurred to pay more than 
half tlie amount now claimed, on the ground that he paid the other 
. half to tlie heirs of Baboolla, who also protested; and the suit was 
struck off, and the plaintiff referred to a suit in the civil court for 
the establishment of his right, from which order the present suit 
has arisen; and finally, rent was doci*ccd to one of tiic heirs of 
Baboolla, on the account of both estates, by the moonsiff in 1846. 

I think it is plain from all these things that tlie plaintift‘ has never 
obtained possession on more tlian .S annas, 11 dams, 2 cowrees, 
4 boAvrees of tlie mouzah ; and therefore it was incumbent on him 
to exhibit proof of the right of the sureties, to whose interests he 
succeeded, to a greater share. The settlement roobakarocs do not, 
in my opinion, prove this, because it is quite possible that, notwith¬ 
standing tlie engagement being made with the heirs of Baroolla 
only, those of Baboolla may haA^e been entitled and been admitted 
to hold jointly with their relatives, and the latter may have held 
jointly Avith them for the same reason in tlie other mouzah, as it 
has all along been stated in the petitions to the collector alluded to. 

I agree with the principal sudder ameen in thinking the security 
bond which specifies Puuah All’s share to have been altered. This 
specification is in the margin; it, as well as the date and the hand¬ 
writing of both, appears to me to be different from that of the other 
parts of the document. I see no proof or indicatioh of collusion of 
parties in the suit in the moonsiff’s court, on the contrary it was a 
contested suit, plaintiff was, moreover, wrong to mix up in this 
case a claim of rent, which must rest on different grounds and cannot 
he payable by the same parties as would he liable, had the right 
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to tlie estate and the rent also been decreed. Besides, if it is to he 
considered in the light of mesne profits, appellant could not be 
entitled to any, as he has asserted his own possession on the pro¬ 
perty and does not sue for possession- For tlie above reasons, I 
dismiss this appeal, and confirm the decision, without summoning 
the respondent 


The 24th Juli' >850. 

No. 100. 

Appeal from a decision passed hy Sheikh Alii Aceem, Moonsiff of the 

Eastern Division, on the 2^tk April 1850. * 

Nundoolal, (Plaintiff,) Appellant, 

versus 

Tuhul Sing, (Defendant,) Respondent 

Suit to recover collections of rent embezzled, laid at rupees 
11 l-l-l 1, inclusive of interest 

Plaintiffs claimed rupees 71-8-7, principal sum deficient in the 
accounts of Tuhul Sing, defendant, who was the gomashta oP 
sundry mouzahs held by plaintiff’ in farm. That defendant claimed 
credit for a number of items, two of which, viz., rupees 27-7-13, * 
on account of over demand of rent on lands cultivated by the 
defendant, and rupees 10-8, ameen’s fees, the moonsiff* allowed him 
in the account 

The appellant is dissatisfied because the first item was allowed 
on the gi’ound of a jumabundee of the previous year, and the moon¬ 
siff' did not admit the accounts, the correctness of which is disputed, 
and the jumabundee of the current year, as proof that defendant 
cultivated a larger quantity of land in the current year, and because, 
he contends, that, without a writing from him, defendant who receiv¬ 
ed a fixed salary could not claim anything in excess for extra 
services. 

The appellant, it appears, has no writing or other proof but the 
jumabundee to shew that defendant cultivated more land this year, 
and this jumabundee is disputed. The proof of this point was on 
him, and he has failed* to exhibit it Secondly, the rusoom ama- 
nutee arc dues exacted from the ryots to pay the expense of mea¬ 
surements, &c., not to benefit the proprietor. As the defendant w^as 
proved by thd evidence of the witnesses to have performed the duty 
of ameen, to r^unerate whom the collections were made, it 
is clearly equitable that he sl^puld receive the remuneration, par¬ 
ticularly as it is not urged by the appellant that he undertook to 
perform any such duties as part of the duties of a gomashta. There 
is no sufficient ground stated for altering the decision, which I 
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therefore confirm^ disnussing the appeal, witliout giving notice to 
I'espondent, 


Titk 25th July 1850. 

Appeal from a decision passed by Rae Shunker LalU Principal Sadder 

AmeeUy on the lHh September 1849. 

0 No. 46. 

Kishun Dyal Sing, (Plaintiff,) Appellant, 

versus 

Bohorun Sing and others, (Defendants,) Respondents, 
Appeal No, Al, from the same decision, 

Bohorun Sing, (Defendant,) Appellant, 

versus 

Kishun Djal Sing, (Plaintiff,) Respondent. 

Suit laid at rupees 426-14-8, to obtain payment of balance of 
rent of the years 1241, 1242, 1243, and 1244 Fuslee. 

The principal sudder aineen has <lecided that the claim to rent 
'for 1241 and 1242 F. is not cognizable, and has dismissed it. He 
decided that there was no proof that Jodhec Sing defendant was 
answerable, and decreed rent on 24 beegahs, shewn to be the quan¬ 
tity of land in Bohorun Sing’s cultivation, in a petition presented by 
him to tlie (iollector of the 6th March 1834, and at 3 rupees 
7 annas per beegah, the rate at present paid for the land as shewn 
by a lease adduced in evidence by the said defendant. 

The plaintiff appeals, on the grounds, first, that as his accounts for 
the four years were not made out till the end of tlie fourtli year, 
therefore the origin of the cause of action in regard to all the 
four years should be dated from the year of the account; secondly, 
that his witnesses and the jumabundee proved 24 beegahs and 
a rate of 3-JO, instead of 3-7 rupees; thirdly, that Jodhec Sing, who 
clearly appeared to have been the partner of the otlier defendant, 
ought not to have been discharged from liability; fourth, that a 
mistake has been committed in drawing up the final order of the 
decree, which does not include interest, whereas the principal sudder 
ameen gave reasons in the body of his judgment for decreeing 
interest 

The defendant’s appeal pleads that his witnesses proved the 
rate to be 3-4 and the quantity of land 22 be^.hs; that he 
had a copy of a petition presented by plaintiff to the magis¬ 
trate, shewing that he had granted a lease for the lands, which 
plaintiff* now denies, and which appellant was unable to adduce in 
evidence from its having been filed in a foujdaroe case, and being 
now not to be found. No reason is assigned for not adducing 
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the copy of this petition in evidence on the trial. Finally, that ho 
has copies of notices issued by the collector to the plaintiff, inform¬ 
ing him of the payment of various sums on account of the disputed 
rent into the collectorate treasury and directing him to draw the 
money. These would prove, appellant urges, that plaintiflE* is not 
entitled to interest on those sums. He states tliat his vakeel 
applied to the principal sudder ameen in vain for time to procure 
and file these documents, but no written application is found on 
the proceedings. * • 

This decision appears to be defective, for the final order, as 
pleaded by the plaintiff (appellant,) is not conformable to the points 
decided in the body. One of these ^loints was that there was no 
reason why plaintiff’ should be deprived of the interest of the rent 
of the years 1243 and 1244: whereas the decree provides for the 
payment of interest only from the date of the institution of the suit 
This may have arisen merely in a casual omission. In any case, 
however, the decree is open to revision, and must be reversed, and 
tlie suit sent back to be decided anew with advertence to this 
point 1 therefore pass an order accordingly. The value of the 
stamps used by both parties in the appeals will h<f refunded to 
them. 
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PuESENT : D. PRINGLt:, Esq., Judge. 


Tub ISth July 1850. 

Appeal No. 1 of 1849- 

Principal Sudder Atneen, Moulvee Itooknooddeen. 

Chundcr Sikhur and otliers, (Plaintiffs,) Appellants, 

versus 

Sheikh Imam Buksli and others, (Defendants,) Respondents. 

I 

Fnqueera Lai and Moharuk All—Vakeels for Appellants, 

Seetulchunder and Bamachurn—Vakeels for Respondents. 

Suit for possession and mesne profits, laid at rupees 3472. 

The appellants (plaintiffs) brought this suit, for possession of cer¬ 
tain lands, for which they produce pottah of the lessees as parties to 
the suit, granted in 1254. The respondents claiming to hold on an 
amulnameh, obtained in 1252 from the sezawul, co-defendant, with 
approval of the surburrakai'. The princij>al sudder ameen dismisses 
the suit, on grounds that the amulnameh, being of prior date, is 
good for maintenance of respondents’ occupation as ryuts', which may 
not, until its expiry, be disturbed. In appeal, it is contended that a 
sezawul could ^ant no such amulnameh ; at a mere quit rent, more¬ 
over, and in name of his servant; or, if admitted, that it would 
hold good, on withdrawal of the attachment. 

Judgment. 

The seJiKil, co-defendant below, alleges the surburrakar’s 
authority, for grant of the amulnameh on which the respondent, co¬ 
defendant, rests his title; which, it is seen, being of prior date, and 
not expiring till 1258, it was essential that the surburrakar, with 
whose sanction it is said to have been granted, should be made a 
party in the suit, this being for right of possession of the gutch in 
dispute, not for rent The appeal here brought must therefore be 
dismissed, and the appellants, (plaintiffs,) below, nonsuited. 
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The 24th July 1850. 

Appeal No. 5 of 1849. 

Principal Sudder Jmeen, Moulvee Jloohtooddeen, 

Sycd Aga Mcer and Babur Ali, lieirs of Meer Iwuz Ali Kazi^ 

" Appellants^ 

' • versus 

Rajah Enayut Hosain, (Plaintiff,) Respondent. 

Gohind CAund—Vakeel for Appellant. 

Suit for rent, laid at rupees 1391-4-8. Tlio respondent, phiin- 
tift* belo^", sued to recover this amount, as rent due by appellant 
under kistbundec, executed 19th Poos 1255 Moolkee, wlio pleaded 
satisfaction of the claim so adjusted, for wliich he hold receipt of the 
co-sharers in the zemindaree, as according to establislied 
usage invariably admitted for acquittance; but being unable to pro¬ 
duce this in the court below, though he transmitted their letter to 
his vakeel, the amount so claimed M^as awarded in respondent’s 
favor- In appeal, it is urged that the plaintiff*, since deceased, was, 
for a period of nine months, while the suit was pending, prostrate 
from sickness, and who, moreover, never received tlie notice; but 
whose representatives now produce the receipt in question, with the 
letter of the co-sharers referred to, certifying the adjustment. 

Judgment. 

There being no question as to the authenticity of tlic documents 
here produced by appellant, for discharge of this claim, and the 
respondent, after notice duly served, making no opposition to this 
acquittance, a decree is accordingly given in appellants’ favor, with 
all costs to be charged to the respondent 

The 24Ta July 1850. 

^ Appeal No. 4 of 1849. 

Principal Sudder Ameen, Moulvee Rooknooddeen. 

Sheikh Lootf Ali, (Defendant,) Appcllaht, 

versus 

R. S. Cohen, (Plaintiff*) Respondent, 

Bamachurn and Seetulchunder—Vakeels for Appellant^^^ 

Muneerooddeen^ Afzul Ali and Gopeemohun — Vakeels^f^espondent. 

Claim for breach of contract, laid at rupees 38/)0, which pro¬ 
ceeds on a bond executed by the appellant on the 3rd November 
1846, under which he engages to supply 2375 maunds of mustard 
seed, on the 3rcl January 1847, in consideration of rupees 1900 
thus received, or, in failure, the value at the market rate; there 
being deposited with respondent as securities, a bond held by appel¬ 
lant for rupees 2000, and the title deeds of certain lakhiraj lands. 
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^10 appellant here replying, first, that the bond Is void, because of 
illegal interest thus included, though, having failed to obtain the 
seed, the amount as thereby stipulated' was repaid in full, and appel¬ 
lant’s bond so pledged, restored to him accordingly. The respondent, 
in replication, averring this to have been fraudulently recovered, 
on ^ the pica of realizing its amount, and thus satisfying his 
claim; but as appellant’s bond expressly stipulated, that no discharge 
shall be admitted without its retui'n, the plea can avail nothing. 

The principal sudder ameen, on this express stipulation, and there 
being no receipt or endorsement made on the bond, in support of the 
appellant’s plea, gives award for the amount in full. 

In appeal, it is contended, first, that evidence as to the jharge of 
illegal interest Avas to be taken, and secondly, that had respondent’s 
claim not been satisfied, he never would have surrendered the 
securities held by him. 

Judgment. 

There is no mention of interest in this bond, nor is any illegality 
apparent in the contract. The grounds assigned by the principal 
sudder ameen, being conclusive, for award of the full amount 
claimed. For, even admitting the recovery by appellant, of the 
amount due on his own bond, which had been returned by the 
respondent, there is no attempt made by him to prove, that this ever 
passed into respondent’s hands, that he should be credited with 
the amount. Whose appeal therefore is dismissed. 


The 25tii July 1850. 

Appeal No. 15 of 1849. 

Principal Sudder Ameen^ MouJvee Rooknooddeen^ 
Piitchcowry Khowas, (Plaintiff,) Appellant, 

versus 

Sukawut Ali, (Defendant,) Respondent. • 

Mimeerooddeen—Vakeel for Appellant. 

Moanut Hossein^Vakeel for Respondent. 

Claim, for rupees 4-8-6, to set aside a summary award. The 
appellant, (plaintiff,) stating that he was thus sued by respondent, 
farmer of mouzah Buneli, for balance of rent, in whose favor a 
decree was given, though appellant holds no land there, nor was 
any kubooleut^xecuted by him produced; that for which rent 
was claimed, ®ig in the resumed mehal Puriag Bhag, for which 
settlement had bemi concluded by the collector with Bidyanund 
Singh and Roodranund Singh, and not in the farm of respondent, as 
shown by papers in the khas mohal office; who accordingly appear 
as third parties in the suit. 


45 
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Tho respondent (defendant) appealing to the hustabood papers, 
established before the collector, and here produced to prove 
appellant’s cultivation, who. It is alleged, is in collusion with the 
third party, to include the lands in the ruqbah of those 
I’osuined. A suit in which Rajahs Bidyanund Singh and Jieja 
Gobind Singh were at issue for Puriag Bhag, being before the 
principal sudder anieen, this case with seven others, the appeals in 
which follow^ w'ere trans5.'rrcd from the file of the moonsilfto 
that of tlie principal sudder amcen, whose judgment is as follows : 
That, rent liaving bcoii awarded in the summary suit, on proof of 
a})pellant’s cultivation lying iji inouzali Buneli, of which respondent 
is lessee i the suit here broiiglU; to set aside this, unsupported as it 
is, by any evidence of his cultivating in Puriag Bliag, either of 
pottah or hustabood papers, must be dismissed. 

In appeal, it is contended, first, that as Bcja Gobind Singh’s 
suit for Puriag Bhag w’as dismissed by the principal sudder anieen, 
how can respondent, his lessee, claim rent therein ? Secondly, if not 
in Puriag Bhag, as alleged by respondent, his lessoi's arc sliown to 
be out of possession. Thirdly, why is no kubooleut of appellant 
produced by respondent? Fourthly, tho hustabood jiapers, on which 
award is made, here, and in summary suit, are for the year in which 
the dispute arose, and the puUvarry is always in league Avith the 
farmer. Fifthly, the local investigation ordered by the inoonslfl^ 
sliow'ing appellant’s land to be in Buneli, Avas impugned at the time 
by him, but this is not found Avith the record. Sixthly, appellant 
will now liave to pay tAvice; lastly, tlie respondent should have 
sued for possession of these lands if not in Puriag Bhag. 

Judgment. 

This is a suit for reA^ersal of a summary award, in favor of 
respondent, farmer of mouzah Buneli, whicli ajjpellant contests, 
because of his cultivating only in Puriag Bhag, for possession of 
which Beja Gobind Singh, lessor of respondent, had brought an 
unsuccessful suit. But the appellant having failed to bring any proof 
of Ills cultivation being in the latter, this, his only plea, is inad¬ 
missible for rejection of that to lus holding the lands in Buneli, 
on which rent has been awarded, whose appeal is therefore 
dismissed. 


The 25th July 1850. 

Appeals Nos. 9, 10, 11, 12, 13, and 14, of 1849. 

Principal Sudder Ameen^ Moulvee Rooknoot^en^ 

In these suits the same party is respondent as in No. 15, just 
decided. The same plea being advanceci by thd'several appellants, 
who contest the summary award under which rent was decreed in 
the respondent’s favor. Whose pleas, on the grounds there assigned, 
are hereby dismissed. 
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The 31st Juhy 1850. 

Ai>pcul No. 23 of 1849. 

Principal Sudder Ameen, Moulvee Booknooddeen^ 

Ciiingapcrsliad and Indurjcct Mul, guardians of Mchtab Chund, 

minor^ (Plaintitts,) Appellants, * 

ve^'sns 

I 

Kislicn Cliiind, guardian of minor sons, and heir of Bhola Chiind 
deceased, with Musst Tofa, and Govind Chund and Munohur 
Das, his heirs, (Defendants,) Respondents. 

Gohind Chund and Muneerooddeen—Vakeehfor Appell&nts, 

Bas Beharee Lall and Gopee Mohun—Vakeels for Bespondents, 

Claim, for rupees 2010-1-9, balance due in account, as decreed 
by the principal sudder ameen, from which no appeal is lodged; but 
by the plaintiffs, a])pc]lants here, because of the award being against 
tlie estate of the deceased only, and not his heirs, as there jointly 
sued; but relieved by the lower court, on grounds tjiat the wliole 
property of the deceased, late treasurer of the civil court, being 
sliown to be attached for amount embezzled by him, the respondents 
cannot personally be made liable on such account. 

In appeal, it is contended, first, that the respondent, Bishon, 
Chund, was included in this suit, not merely as heir to, but as pos¬ 
sessing a joint interest with tlie deceased, as established by his oSi’ii 
application ; that their joint property should be brought to sale on 
account of the said embezzlement; secondly, that on the death of 
the late treasurer, the respondents jointly made application, as liis 
representatives in 2 )osscssion of his property, to obtain certificate 
under Act XX. 1841; thirdly, oven wore Moiiohiir Das and 
(Jobind Chund to be relieved, their costs should not be charged to 
appellants. 

Judgment. 

On referring to the petition of Kishen Chund, presented on the 
decease of liis brother Bhola Cliund, their common interest is found 
to be thus admitted, while the liability of his widow is establislied 
by her surrender, after endorsement to the judge, of a bond held by 
the deceased, to meet hi^ liabilities on accomit of the defalcation. As 
respects Monohur Das and Gobind Chund, who, in their application 
with Kishen Chund for a certificate, style themselves guardians, and 
in possession oftho property of the deceased, they are in like manner 
up to this period lifiblc, if any portion of this be shown to have been 
appropriated by them. A decree therefore is given in the appel¬ 
lants’ favor, against all the respondents, with the above proviso in 
the case of the two last 
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The 31st July 1850. 

Appeal No. 22 of 1849. 

Principal Budder Ameeny Moulvee Rookmoddeen, 

Lalla Toofaui Lai, (Plaintiff,) Appellant, 

versus 

Kisben Chund and Mussaniut Tofa, (Defendants,) Respondents. 

Claim, for rupees 1300 on a note of hand. As decreed by the 
principal sadder ameen, against which no appeal is brought, the 
appellant merely contending that the award in his favor was to 
be against the respondents personally, not against the estate of the 
deceased only. • 

Judgment. 

On the grounds stated in the preceding number, a decree is given 
against the respondents individually as prayed for. 
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Pkesent: G. C. cheap. Esq., Judge. 


The 4th Judy 1850. 

No. 6 of 1849. 

jfppeal from the decision of Moulvee Ahdool Ullee^ Principal Sudder 

Ameen, dated the 25M January 1849. 

Ramcomul Sircar, (Defendant,) Appellant, 

versus 

Kalee Coomar Ghuttuk, (Plaintiff,) Reepondent.' 

Claim, for 640 rupees, bein^ 320 rupees as principal, and 
an equal amount as interest, alleged to be duo under a bond,^ 
dated the 24th Sawun 1244 B. S., for Sicca rupees 300 given by 
Ishur Chunder Chowdree and Durpudee Chowdrain to the plaintiff 

The principal sudder aineen, on the evidence of two witnesses 
to the execution of the bond by the parties above named, gave the 
plaintiff a decree against the appellant, as heir at law and seised 
of tlie estates of Ishur Chunder, deceased. 

Against this decision the defendant appeals, denies all liability 
under the bond, pleads that Ishur Chunder was a minor at the 
time, and that no consideration was or had been paid to him on 
the bond, and the party to whom payment, it was averred, had been 
made, had never been brought foi’ward as a witness. 

On reading the evidence of the two witnesses examined by the 
principal sudder ameen, I cannot find that the bond was ever shown 
to them ; and as neither of them could read or write, had it been 
shown they could«not have authenticated it. Under these circum¬ 
stances the principal sudder araeen’s decree might be set aside, 
as it is essential, before*giving a decree on a bond, that the bond 
in suit is proved by the witnesses, said to be witnesses to its 
execution. 

Again, if the evidence is credible, all the witnesses depose to 
is that Ishur Chiujder and his mother put their signatures to a bond 
for Sicca rupees 300 at Hurryal, but no money or consideration 
was then paid on the bond, which, with the witnesses, was taken 
to Mandore, a place some 50 miles from Hurryal, where Com¬ 
pany’s rupees 320 (as there were no Siccas) were paid over to one 
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Kislien Nath Mullik. Here the evidence contradicts the terms 
of the bond, as it proves that, when executed, nothing was paid to 
the parties who executed it, and though set forth that the loan 
was in Sicca rupees, not a Sicca changed hands or was advanced 
on the bond. And there is no evidence to show that the money 
paid to Kishen Nath Mullik was on account of the bond in suit. 
The whole was a very loose transaction, and it would never do for 
the courts to lend its sanction and approval to such money dealings, 
by decreemg the amount against heirs at law. Therefore, on three 
grounds, the principal sudder ameen’s decision must be reversed. 
Firsts because the execution of the bond by Ishur Chunder and 
Durpudee Chowdrain is not proven. Seconds tliere is no proof of 
any consideration having been paid to them on the bond. And 
thirds there is no proof of the amount lent being demanded of the 
aforesaid Ishur Chunder Chowdree before his death. The appeal 
is therefore decreed, and the respondent’s claim dismissed in totoy 
and all the appellant’s costs, in both courts, are made chargeable 
to the respondent 


The 4th July 1850. 

No. 7 of 1849. 

Appeal from the decision of Moulvee Ahdool AJi, Principal Sudder 

Ameeny dated the 23rd January 1849. 

Ram Comul Sircar, (Defendant,) Appellant, 

versus 

Kalee Coomar Ghuttuk, (Plaintiff,) Respondent 

Claim for 964 rupees, being the balance with interest alleged to 
be due under a bond, dated the 12th Jyte 1243 B. S., for Sicca 
rupees 600. 

This suit was instituted by the respondent, who admitted he had 
received 300 rupees, and which he had deducted; and the principal 
sudder ameen, on the evidence adduced in support of the bond, gave 
the plaintiff a decree. 

From this decision the defendant appeals, and, as in his answer, 
denies having given any bond, but acknowledges that, being hard 
pushed for money to pay up rent, he sent the respondent’s father 
a blank sheet of stampt paper with his name affixed to it, to raiso 
money on his account That the money was however not borrowed, 
and on asking for the return of his stampt paper, respondent’s 
father informed him it had been lost in a boat in which he was 
proceeding, when the boat was wrecked and sunk. That respon¬ 
dent’s father had given him an ihravy or release to this effect, but 
notwithstanding, after the lapse of ten years, had brought this suit 
on a bond fabricated for the occasion. 

As only one witness, who could read or write, had been examined 
by the respective parties to the bond and lArar, the vakeels were 
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directed to acquaint their clients that they must appear in person, 
the appellant to be examined to his having the ihrav in his posses¬ 
sion, before the suit was instituted, and the respondent to make a 
declaration that the bond was tilled up when the money on it was 
lent This order was passed on the 15th May last, and both parties 
having attended, the appellant, on being asked to make a solemn 
declaration, declines. Such being the case, there can be no reliance 
on his plea of the ikrar having been given to him, and the following 
dates of themselves tend to convince me the pleas are false. 

The suit was instituted on the 2nd March 1848, an order for 
the trial of the ^xnt ex j^arte was passed the 27th of April. The 
bond and the defendant’s answer were both filed on the 30th 
May, and the ikrar not till the 25th August 1848. N^jw this 
throws of itself great suspicion on the defence set up; and as the 
respondent will not support it by his solemn declaration, the princi¬ 
pal sudder ameen’s decision must be affirmed, and the appeal dis¬ 
missed, all costs being made chargeable to the appellant. 


The Sth July 1850. 

Appeals from the decision of Mouloee Abdool Ullee, Principal Sudder^ 

Ameen, dated the Z^th December 1848. 

No. 2 of 1849. 

Hishonath Biswas, (Defendant,) Appellant, 

versus 

Hurnath Biswas, (Plaintiff,) Respondent 

No. 3 of 1849, 

Joy Soondree Debbeah, (Defendant,) Appellant, 

versus 

Hurnath Biswas, (Plaintiff,) Respondent 

Claim for 2084 rupees, 1 anna, 3 pie, on account oF expenses 
incurred in a takoor sheva, or i;eligious worship. 

Both these appeals are from one and the same decision,—the 
defendants, wdiose liabilities were under the decree declared separ¬ 
ately, being the appellants. 

The plaint states that the father of the plaintiff, Juggurnath 
Biswas, and Avho was also father of the appellant in case No. 2, 
and of the husband of the appellant in case No. 3, appropriated an 
estate called Bishonathpore for the deb sheva^ or worship, of the 
idols Lukheenaraih and Gopal. That by the will of their father 
the eldest son, Bishonath Biswas, was entitled to a 6 annas 10 
gundahs share of the deceased’s estates, and plaintiff and his 
other brother (deceased) to-a 4 annas 15 gundahs share each. 
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That notwithstanding the injunctions in the will, his brother and 
brotlier’s widow neglected to pay the expenses of the deb sheva 
from the profits of the estate set aside for tlie purpose; consequent¬ 
ly he (plaintiff) agreeably to an ihrar^ or agreement among them, 
undertook and incurred the requisite expenses; and he now sued to 
recover from his co-sharers their proportion of the above. 

It may here be premised that, in consequence of disputes regard¬ 
ing the collections of the estate called Bishonathpore, it had, under 
Section 26, Regulation V. 1812, been attached by the civil court 
on the 31st December 1844; and, on a representation made by the 
plaintiff in this case, the collector was directed to allow or sanction 
a charge of 8 annas per diem out of the surplus profits, for the 
deb sh^a^ or for the purposes for which the estate had been 
appropriated. The principal sudder amcen held it fully proved tliat 
the plaintiff had incurred all the expenses of the deb sheva^ but tlie 
ikrar^ on which the specific claim was based, he rejected, and direct¬ 
ed that the plaintiff sliould be reimbursed the expenses he had 
incurred, to the date of attachment, at the rate fixed by this court 
summarily, (or 8 annas per diem^) and which he held to be ample 
and sufficient for the performance of the del sheva. Under the 
decree, the apj^ellant in case No. 2 was to pay to the plaintiff 382 
rupees, 13 annas, 3 pie, and appellant in case No. 3, 194 rupees, 
2 annas, 10 pie, with costs in proportion. 

Against this decision the defendants have appealed separately, 
denying all liability, and also the respondent’s right to sue them, if 
he had paid anything in excess towards the expenses of the deb 
sheva. They also plead they had paid their portion. Joysoondree, 
however, never appeared in the principal sudder ameen’s court, and 
the decision, as regarded her, was an ex parte one. The first ques¬ 
tion that arises, is the respondent’s riglit to sue his co-sharers 
(under the circumstances above stated) for a reimbursement of 
expenses incurred by him. Turning to the most recent decisions, I 
find that the Sudder Court, with a full bench, decided that when 
the plaintiff* was one of the heirs of the person wlio appropriated 
the estate, (towards the expenses of a deb sheva,) he M'as fully 
entitled to institute the suit.” (Beejoy Gobind Bural versus Kaleo 
Doss Dhur and others, Sudder Dewanny Adawlut Pecisionsfor 1846, 
page 388). Again, in a case nearly semhle to the present one, which 
suit had been thrown out by the principal sudder ameen, among 
other groimds, because the defendant was not in possession, a single 
judge of the Sudder Court in appeal is stated to have said, " I am 
by no means satisfied that the money was expended as stated by the 
plaintiff: and even if it had been, he appears to me to have no 
claim to recover from the defendant” (Doorgapershad Raie versus 
Tarapershad Raie, Sudder Dewanny Adawlut Decisions for 1848, 
p^e 252). The defendant Tarapershad then seems to have sued 
his co^harers, including Doorgapershad, who had sued him also for 
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a reimbursement of money laid out in religious worship, and appar¬ 
ently on the same deb sheva. This suit was however, thrown, out 
by the judge of the 24-Pergunnahs, on a bewusta of the pundit that 
the plaintiff could not sue. A special appeal was, however, admitted 
by the Court, (J. A. F. Hawkins, Es<^., judge,) “ to try whether the 
amount claimed is recoverable by a suit in court,” and being referred 
to a full bench, the Court, in May last, gave judgment to the follow¬ 
ing effect: "We are of opinion upon general grounds that an action 
does lie, though the decision will depend in each case on the circum¬ 
stances of the endowment and the conditions attached to the tenure 
of the land, viz., whether the performance of the ceremonies, or the 
appropriation to them of the profits, is obligatory on all the sharers 
conjointly, so as to make them mutually answerable for any default, 
or whether each sharer is responsible only for such appropriation of 
his own share of the profits.” (Tarapershad Rae versus Ameer 
Chand Baboo and others, Sudder Dewanny Adawlut Decisions for 
1850, page 168). Now this fully settles the point as to the suit 
being admissible, and also confirms my opinion, when admitting the 
appeal on the 10th January last, that the principal sudder ameen’s 
decision did not meet the case, and he was not,warranted in 
acting upon and adopting the summary order of this court; 
which was only one pro tempore, and passed that the religious* 
ceremonies might not altogether be put a stop to, in consequence 
of the attachment: and, as the principal sudder ameen rejected 
the ihrar, ho ought to have fallen back on the unffs patter, or 
will, to ascertain what were the intentions of the person who 
appropriated the land to religious purposes, and which was in 
the nature of a trust that his heirs were bound to carry out. 
The principal sudder ameen’s decision is therefore reversed, and 
the case sent back for him to decide de novo, who, after calling 
for the will, or ungs putter, of Juggurnath, deceased, will see 
if the wdiole of the profits of Bishonathpore were to be expended 
on the deb sheva, and that the appropriation of them is " obliga¬ 
tory on all the sharers conjointly, so as to make them mutumly 
answerable for any default,” and to ascertain if the sum* expended 
by the plaintiff did not exceed the profits derived from the estate 
called Bishonathppre. Should the will direct the appropriation of 
the whole of the profits, as above stated, and they do not exceed 
what the plaintiff* expended, he will be entitled to recover. On the 
other hand, should the conditions attached to the land only render 
each sharer responsible, (that is, there is no joint liability, but each 
sharer is only liable for the appropriation of his own share of the 
profits on the deb sheva^ then It will rest with the principal sudder 
ameen to decide Whether, if one brother omit to perform his part in 
these rites, the other shall be at liberty to perform them for him and 
to claim reimbursement. The value of the stamps on which tlie peti¬ 
tions of appeal in both cases have been engrossed, to be returned to 
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the appellants, and the usual order as regards costs to be recorded 
in each case. 


The IOth July 1850. 

No. 21 of 1849. 

Appeal from the decision of Moulvee Abdool Ullee, Principal Sudder 

Ameeny dated the 2%th May 1849. 

Anund Monee Chowdrain, widow ofNeemyechunder Chowdree, 

deceased, (Defendant,) Appellant, 

versus 

oGobind Sunker Chowdree, (Plaintiff,) Respondent. 

Claim, to have set aside a deed of mortgage, or hut kuballa^ 
relating to a 2 annas share in kismut Bamungaon and eight other 
hismuts. Suit laid at 500 rupees, the sum advanced, it is alleged, 
on the mortgage. 

The respondent instituted this suit under the following circum¬ 
stances. Having beard that the defendant had got from some one 
a deed of mortgage of the property alluded to, he, on the 14th 
April 1845, presented a petition to the effect that he had never mort¬ 
gaged the property, or authorised any one to register a deed of 
mortgage of the property, which was his alone. The deed tJierefore 
was a forgery, and he prayed that enquiry should be made. On 
this he was called to depose to the facts on a solemn declaration, 
and, having done so, a reference was made to the Sudder Court, on 
the 19th April 1848, to be informed, who was to enquire into the 
alleged forgery, this court or the register of deeds, and particularly 
as to the mooktearnameh on which the deed had been registered. 
The Superior Court, in their reply, dated the 30th May 1848, directed 
this court’s attention to Construction No. 1351, which contained their 
orders in a case semble. An investigation was then held, and the 
moonsiff of Shahzadpore directed to make a local enquiry if any 
person of the name of Tamcechum Chowdree resided at Potajeea, 
that being the name and place of residence of the mookteary who 
had applied on a mooktearnameh to have the deed Registered. After 
a diligent search, the moonsiff reported no such person was to be 
traced or discovered. This, though throMung great suspicion on 
the transaction, was not proof sufficient to warrant any further 
proceedings in the criminal courts, and the petitioner was referred 
to a regular suit to set aside the deed of mortgage. Hence this 
suit, when the defendant, or present appellant, brought forward 
witnesses to prove that the mortgage had been gTven by the plain¬ 
tiff arid others, and that the money (500 rupees^ was paid to them, 
through one Kishendhun Sircar, her gomashta^ (this person, however, 
was neither named, nor brought forward as a witness to the payment.) 
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The principal sudder ameen, rejecting this evidence, for reasons 
given at length, decided the deed was invalid, and gave the 
plaintiff a decree to that effect. From this decision the appellant 
appeals; again insists that the deed was a valid one ; that notice of 
foreclosure had been issued on it; and there were no grounds for 
setting it aside, after the proof she had adduced. Adverting to the 
deposition (so immediately after the registry of the deed,) on a 
solemn declaration, made by tlie respondent, and the total inability 
of the court to discover Tarneechurn, the person who on behalf of the 
mortgagee appeared to have it registered; and to the further fact 
of the other parties to the alleged mortgage having never attended, 
or admitted they had mortgaged the i)roperty, and authorised 
Tariieocliurn to have the deed in theVj)pelIant’s favor registered— 
without going into the other alleged acts of omission and commis¬ 
sion on the part of tlicse otlicr parties, and which the principal 
sudder aineen has recorded as grounds for suspecting them of com¬ 
plicity,—I come to the same conclusion with him, that the deed of 
mortgage, or kiii^ was never executed by the respondent, and, though 
registered, the fact of such registry could not affect his riglits, or 
give the deed any validity ; on the contrary, as invalid, it must be 
set aside. Tlie ai)peal is»therefure dismissed, without calling upon 
the respondent to appeal*. 


The lOxu July 1850. 

No. 20 of 1850. 

Appeal fiom the decision of Moulvee Ahdool llllee^ Principal Sudder 

Ameen, dated the 28^/i May 1849. 

Anund ]\Ionee Cliowdrain, widow of Necniyechunder Cliowdree, 

deceased, (Plaintiff,) Appellant, 

versus 

Gobindsunker Chowdree, Hui'sunker Chowdrec, and Gopalsunker 
Chowdree, for themselves and as heirs of Parbutteesunker Chow¬ 
dree, deceased, (Defendants,) Respondents. 

The appellant in this case is the same as in the other, decided 
tills day. In this case she was the plaintiff, and sued for possession 
(after notice of foreclosure) of the kismuts alleged ,to have been 
mortgaged to her by the respondents, and the principal sudder 
ameen, with reference to his decree in favor of Gobindsunker, 
declaring the mortgage deed invalid, and setting it aside, dismissed 
her claim. The appellant again insists that the deed was a valid 
one, that this her,witnesses had proved, and as the parties had not 
redeemed their mortgage she was entitled to a decree. No new 
evidence was taken in this case, but the plaintiff referred to what 
was taken in the other case. Being of opinion, with the principal 
sudder ameen, that the witnesses were undeserving of credit, and 

32 
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for tlie reasons recorded in the other case, that the respondent 
Gohindsunker never executed any kut, or deed of mortgage, or 
authorised any one to have a deed bearing his name to be registered, 
and further, though only Gohindsunker appeared to defend the 
suit in the lower court, this only tends to show that the other par¬ 
ties sued had no title to the property mortgaged, and it may, from 
that circumstance, be inferred they were indiflerent as to who 
claimed it. This appeal is therefore also dismissed, without calling 
upon the respondents to appear. 


The 12Tn Juey 1850. 

No.. 25 of 1849. 

I 

Appeal from the decision of Moulree Ahdool Ullee, Principal Sudder 

AmeeUy dated the 29M June 18-J9. 

Collector of Rajshahye on the part of Koonwur Srish-Narain Roy, 
and Parusii-Narain Roy, minors, (Defendant,) Appellant, 

versus 

Sookdeb Chet-linghya, (Kaintil!,) Respondent, 

This case was appealed before and senl^hack for re-investigation 
-for the reasons statetl at length in the proceedings of this court, 
dated the 6tli March 1849, The suit was to recover a sum lent on 
a bond to the father of certain minors, whose estate was brought 
under the Court of Wards. The collector, on the part of the minors, 
being sued, protested against being made a defendant, and the case 
as stated in the proceeding above q^uoted, {^oide Zillah Decisions for 
1849, p. 17,) was referred back for the principal sudder ameen to 
decide whether he w^as properly or not made a co-defendant, the 
principal sudder ameen having entirely overlooked this plea by the 
collector. The principal sudder ameen now upholds his former 
order, and gives, among other reasons, for the collector being properly 
made a defendant, when the estate is under the Court of Wards; 
that it has always been the custom to associate him with the guar¬ 
dian in such cases, and to decree the amount against him, as the 
assets of the minors’ estates were in diis hands or custody. The 
question therefore which it rests with this court ta decide in appeal 
is simpl}", if the collector ought, or ought not to liave been made 
a defendant, with the mothers of the minors and the guardian 
appointed by the Court of Wards, or whether it would Jiave 
been enough to sue the guardian alone. Clause 1, Section 32, 
Regulation X. 1793, enacts that minors and other disqualified land 
holders, having gvaTdia7iSy2LS described in Section 22, shall not be 
sued but under the protection and joint name of their guardians.” 
This is the only law, and what has been adopted by the principal 
sudder ameen lor the practice he maintains has obtained^ is only the 
custom, mos pro lege. There can, however, be no doubt that the 
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collector has not only sued^ but been sued, on behalf of minors under 
the Court of Wards; and that no sum, decreed by the courts against 
a guardian, can be realized without his concurrence, and that of 
the Court of Wards, the powers of which court are now vested in the 
commissioners of revenue: hence, as the receiver of the minors’ 
estates, it follows he might be sued by a party having a demand 
against the estate, and the only case analogous (and which bears 
out my opinion) is that of the receiver of the Supreme Court versus 
A. T. T. Nekose, (Sudder Dewanny Adawlut Decisions for 1849, 
p. 144,) where it was held, “ the plaintiff” (who had only sued the 
guardian) “ was bound to make the receiver a party, as he was in 
charge of the minor’s property at the time of the suit,” and because 
he had not been made a defendant, the plaintiff was nonspited. I 
think there can be no objection, on the contrary it may benefit 
minors liaving themselves represented by the collector, or being sued 
under his protection and joint name; as they will then have the 
advantage ofliis advice and experience, and also of the services of 
the Government pleader, (as in this case,) and the latter they could 
not claim w^hen only the guardian is sued, under Construction No. 
335. Finding therefore nothing wrong in principle, pr pernicious 
as a precedent, in the praictice complained of by the appellant, I 
affirm the principal sudder aracen’s decree, and dismiss the appeal^ 
without calling on the respondent to appear. 

Note. —^Foi* a very impDrtaiit caso, which I recollect was revived by an apidication 
from the colh'c.tor, io wliose notice it was broufijht by me us judp;e, >vhcn at Myinun- 
r/tA'tht» SiuUier Court’s decision on llurkishen Chowdree veranut Uamdoolal 
laiskiir, Sudder Dewaimy Adawlut Decisions for 1845, p. 279, and reported at 
length inSevestre’s lleports, voL IL, page 215 e.t aeq. 


The 13th July 1850. 

No. 54 of 1849. 

Appeal from the deeimon of Mahomed Ullee, Moonsiff of Nattore, 

dated the \%th April 18-19. 

Bedesliec Shah, (Plaintiff,) Appellant, 

• versus 

Khando Paramanik^ (Defendant,) Respondent. 

The appellant sued ^o recover 96 rupees with ilitcrest, alleged 
to have been lent on a bond to the respondent, on the 3rd of Poos 
1250 B. S., and the moonsiff dismissed the suit, as the bond had 
been drawn out on an old stamp, and the endorsement showed the 
stamp had been sold at Meergunge, and not at Pottea, where the 
loan it was allege’d had been made: he at the same time did not 
credit the witnesses to the bond. The appeal was admitted on the 
8th April last to read the evidence; and having read it, I seefio 
reason to doubt the transaction, the witnesses seem to have 
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been examined by the moonsiff of Chowgong, when temporarily 
stationed at Nattore. One deposed to having written the bond 
himself, and the party wdio bought the stamp at Meergungo 
deposed to selling it to the appellant. The respondent says the 
appellant is a bad character, but such an averment is no defence. 
I am satisfied the money was lent, and the bond given in return, 
therefore decree the claim and appeal, and reverse the moonsiif’s 
decision, making all costs, in both courts, chargeable to the 
respondent. 


The 13x11 July 1850. 

, No. '58 of 1849. 

Appeal from the decision of Madhnh Chunder lihuttackary, Moonsiff 

of Biimareah, dated the 2Mh April 1849. 

Kishen Mohim Mitter and Gohind Monee Dasscah, mother of 
Kajender Kooinar Muzmadar, a minor, (Defendants,) Appellants, 

versus 

Kishen Komul Singh, (Plaintiff’,) Respondent, 

The respondent sued to recover possession of a jote^ with mesne 
profits, from which he had been ejected in Maugli 1253 B. S., by the 
appellants, who, on one Ishur Chunder relinquishing the jote^ liad 
given it to him, Kishen Mohun Mittcr, having granted the pottah, 
and signed it on behalf of his partner Gobind Monee. The moonsiff 
gave tlie plaintiff a decree for possession of the land (4 beegahs, 
7 cottahs) and mesne profits, to be assessed when execution of the 
decree -svas taken out. Against this decision the defendants have 
appealed,—Kislien Mohun denying that he gave any pottahy and 
Gobind Monee that she never gave any anthority to Kishen Mohun 
to sign one for her, and that she could write herself 

The pottahy it is alleged, was dated the 11th Bysakh 1251 B. S., 
and the appeal was admitted on the 9th April last to examine the 
nutheey to see if the respondent liad received any dakhillas and to 
read the evidence. Several dakhillas are filed, and some after the 
date of the alleged ejectment, and therefore this makes it doubtful 
if there was any ejectment The witnesses say that they heard the 
jote w'as the pl^aintift’s, Jield by him henamee in the name of Ishur 
Chunder; but, beyond this, I am not satisfied there was any regular 
transfer of t\iG jote to the plaintiff, by the appellants, without which 
an action for ejectment wdll not lie. I therefore decree the appeal 
and reverse the moonsiff’s decision. All costs in the appeal to be 
charged to the respondent, and parties to pay their own costs in the 
moonsift’s court 
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The ITth July 1850. 

No. 61 of 1849. 

Appeal from the decision of Moonshee Akmud Ullee, Moonsiff of 

Dhoohnlhuttee^ dated the %th May 1849. 

Hacheo Paramanik and Wuzeer Paramanik, (Defendants,) 

Appellants, 

versus 

Neemye Chundcr Sircar, deceased, (Plaintiff,) Respondent. 

The respondent, deceased, sued three persons, by name Ilaneef, 
Nazir, and Jaffer, for 53 rupees, 5 annas, 11 pie, under their joint 
instalment bond, dated the 27til Bhadoor 1251 13. S., and, on the 
evidence, tlie moonsiff gave him a decree against Haneef lind the 
heirs of Nazir, who had died after the suit was filed, but having 
been arrested under Regulation IT. 1806, he (Nazir) deposited his 
share of the amount claimed and of his brother Hachee; denying, 
however, any liability, and that he had no brother called Haneef. It 
would seem Jaffer either was not served witli a notice, or died before 
one issued. The present appellants (the sons of Nazir and Hachee) 
again plead as before, that there was no debt due by Nazir deceas¬ 
ed, and that his brotlicr’s name was Hachee, and not Ilaneef, and 
there were no such persons as Haneef or Jaffer in the village. This* 
the appellants’ witnesses fully proved in the moonsifl’s court, and 
instead of a decree the plaintiff ought to have been nonsuited. As 
his heir, or heirs, though served with an istehar, have not appear¬ 
ed, I accordingly decree the appeal, and nonsuit the case; but the 
appellants, as they have failed to give proof who are the respondents’ 
heirs, and which they were directed to do on the 5th April last, 
must pay their own costs in this appeal. The sum deposited by 
Nazir will be returned to his heirs. 


The 17th July 1850, 

No. 62 of 1849. 

Appeal from the decision of Moulvee Nusseruddeen Hyder, Moonsiff of 

Khoytooparraht dated the 22nd May 1849. 

Deogumber Shah, (Plaintiff,) Appellant, 

versus 

Thakoor Das Shah and Ishur Das Shah, (Defendants,) 

Respondents. 

Claim, to receiver 204 rupees, 11 annas, 4 pie, under an ikrar, 
or agreement, to pay rupees 181, with interest, given in settlement 
of an account relating to trade. 

The appellant sued, and the moonsiff dismissed the suit, as he 
suspected the witnesses to the ikrar had been tutored, and that the 
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object of the suit was to injure or thwart a claim of the sister of the 
defendants^ as heiress of her husband^ liamkoomar Shah^ deceased^ 
had against the appellant. The appeal was admitted on the 5th 
April to read the evidence, and a notice served on the respondents. 
Thakoor Das has filed an answer, to the effect that the suit was a 
malicious one, and brought because he aided his sister in her 
demand against the appdlant. On being questioned the respon¬ 
dent’s vakeel says—Radhainonee has not brought any suit yet 
against the appellant. After reading the evidence I must admit 
that given by Neemye Shah is extraordinary, and if true he should 
have been proceeded against for forging the ikrar. This, in his 
evidence, he admits he wrote, that neither the defendants or wit¬ 
nesses were present, and thafrthe names of the former he signed— 
all this by the desire of the appellant’s gomashfa^ who gave him 
a rough draft'^of the ikrar to copy. Opposed to this evidence, 
however, there is the evidence of three witnesses, who attested 
the ikrar, and witnessed its execution by the defendants in 
their presence. Two others in the assembly, or mnjlish, deposed 
to the same. The evidence to the execution of the ikrar by 
the respondents, therefore, greatly predominates, but, of course, 
the rnoonsiflP, who took the depositions, could weigh the evidence, 
ov form a better opinion of its worth than this court. Radha- 
monee, however, has made no objection to the suit, and 
though she may possibly have a claim against the appellant, this is 
no reason why appellant should not have a counter one against licr 
brothers. Th^ ikrar, it is in evidence, w’as given in settlement of an 
account exhibited in certain katus, or account books; and an 
examination of these would at once show whether tlic claim was a 
just and bona fide one. I therefore remand the case to the 
moonsifi', for him to call for tlic kutiis, on which the ikrar Avas 
based, and then to decide de novo. The value of tlic stamp to bo 
returned to the appellant, and the usual order as regards costs. 


. The ISth July 1850. 

No. 67 of 1849. 

H 

Appeal from the decision of Madhub Chunder Bhuttqcharj, Moonsiff of 

Bihnareah, dated the \7th May 1849. 

I 

Soobul Mohuldar, (Defendant,) Appellant, 

versus 

Juggurnath Singh, (Plaintiff,) Respondent 

The respondent sued to recover 294 rupees, 1 anna, 5 pie, 
being principal and interest due under a bond^ dated the 25th 
Aughun 1254 B. S., for 285 rupees. The defendant (present 
appellant) pleaded a farkuttee, or general release, and filed one 
dated 22nd Assar 1254 B. S., (five months before the bond) The 
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farkuttee the moonisff rejected as a forgery, and gave the respondent 
a decree on the bond. When the case was pending before the 
moonsiff, he sent up the alleged writer of the farkuttee to be pro¬ 
ceeded against for perjury, as he had given a deposition, relating 
to the farkuttee^ directly at variance with a petition he had given 
in to the police mohurir of the Surdah gattee. As it did not 
appear he had been sworn to the truth of his petition, the prisoner 
was not made over for perjury, but for forging Xhe farkuttee^ and 
the present appellant for uttering a forged document. The moulvee, 
liowever, on the evidence for the defence, acquitted both prisoners. 

I confirmed the verdict, but as the respondent, on his oath, declar¬ 
ed lie liad never given ihe farkuttee^ and two others (one a partner 
of the prisoner Kooshye Sircar) distinctly swore that the signature 
to the farkuttee was not Juggurnath Singh’s, 1 was then strongly 
impressed that the farkuttee w^as a forgery, and, notwithstanding the 
result of the trial, am not inclined to alter my ojiinion. It may be 
remarked, that if i]\Q farkuttee had been given as a release from all 
demands, why all the complaints lodged at the thanna or gattee^ 
(only 12 miles off,) when both might have come in, and given in 
petitions to the effect “ that they had come to % settlement, 
and the respondent had given the appellant a release?” From their 
not doing so, it is quite clear there was no settlement, and the* 
farkuttee filed, though bearing date antecedent to the bond, was 
clearly fabricated to defeat the respondent’s claim on such bond. 
Concurring with the moonsiff, that the bond was duly executed by 
the appellant, and the amount due on it has not been paid, I affirm 
his decision, and dismiss the appeal, without calling on the respon¬ 
dent to ajipear. 


Thk 22nu July 1850. 

No. 228 of 1849. 

Regular Suit, 

.Syud Hosain, Plaintiff, • 

versus 

Mahomed Yacoolf alias Mungloo, Musst. Sunnoo, and Clioutee 
Sircar, on the part of Supun Meca Ijaradar, Defendants. 

Claim, for possession of a chucky and certain pucka and tiled 
houses and a tank within the said chuck. Suit laid at rupees 4150. 

This suit was instituted in the principal sudder ameen’s court on 
the 12th September 1849 by the plaintiff, but as both he and the 
defendant were his relatives, the case was sent up on the 26th 
December 1849, for disposal by this court. 

On the 5th of this raontli the case was taken up, and the following 
recorded in English: “ 
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" The pleadings in this case having been read, and some questions 
put to the vakeels, the first point for consideration, with reference 
to the plea of the defendant, is, if the suit is barred by the law of 
limitation. Plaintiff’ claims under a deed of sale from Luchmun 
Beebee. Defendant admits the purchase in his name, but avers it 
was so made benamee by his father, who was the real purchaser, and 
that the plaintiff was never in possession. Plaintiff, in reply, states 
his brother was his mooktear and naib^ and transacted his business 
for him. 

"The deed being in the plaintiff’s name, he must be allowed to 
have a good right to sue, and again, the defendant’s claim only 
rests on inheritance, or that he succeeded to the property on the 
death ff his father, which occurred in Kartikli 1254 B. S., and that 
the former ijaradar^ or farmer, had relinquished the ijarah^ or farm, 
to him. Here there is no adverse possession on tlie part of the 
defendant of twelve years, to bar the suit, and again it is alleged that 
the siidder amecn, in the suit of one Sookdeb Kanyia versus Syud 
Ibrahim Hosain, on the claim put in by the present plaintiff* to the 
tank and housas within the chuck^ which had been attached in exe¬ 
cution of the decree, released the same from attachment, as being 
the property of the present plaintiff, and not of his brother; and it 
‘ does not appear that tlie defendant’s father ever appealed against 
such order during his lifetime, or that it was set aside. Therefore, 
on the order then passed, after investigation it is presumed, it must 
be held that the plaintiff was seised or in possession of the property 
when such order was passed, and that again was within the last 
twelve years. 

" The next plea of the defendant to be considered is, if the suit 
has been undervalued. The chuck is valued at 3000 rupees, and 
the houses and tank at 1000 rupees. The rent of the fonner is 
4 rupees 8 annas, and the price for which it was sold by Luchmun 
Beebee was 425 rupees: hence the assumed value is more than 
six times what was first paid for the property. TJie value of the 
houses dppends on the demand for such, and I do not hold that 
there is, as pleaded, an under-valuation of the property claimed, or 
that the plaintiff must be nonsuited 'for not putting a greater price 
on the property in suit » 

" Having disposed of these demurrers, it only remains for the 
court to call on the defendant to prove that, before the order passed 
in Sookdeb Kanyia’s case or subsequent thereto, his father, in any 
court, admitted that the purchase of the chuck in the plaintiff’s 
name was benamee^ and he will file or show any precedent establish¬ 
ing his right to such property, notwithstanding fhe deed of sale is 
in the name of another persbn, and that person alive, and has been 
acknowledged by a summary order to be the party in possession, 
and hence entitled to the property, Sookdeb’s case will be called 
for, and also the nuthec in which the original deed of sale is filed, 
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to examine both on behalf of the plaintiff; but the plaintiff will give 
evidence and proofs that the houses and tank are his exclusive 
property, if it has not already been so declared in the summary 
suit above alluded to. The usual eight days’ notice for the hearing 
of the case will issue, and the parties be prepared with theii' proof 
when such period has elapsed.” 

On the 16th the case was taken up, and the plaintiff' pointed out 
on what proof his case rested. The defendant, at the same time, 
both through his vakeel and personally, explained the nature of 
the evidence in support of his plea of the purchase of the chuck 
being benamee, or in the name of his uncle; and to prove which he 
filed seven lists of witnesses, besides filing copies of depositions and 
answers filed in other cases. It does tiot appear to this co^rt that 
any parol or written evidence (that is, evidence taken down in other 
cases) can be admitted, to contradict the written instrument on which 
the plaintiff ’s claim to the chuck rests, and which the defendant no 
where denies having been drawn out in the name of the plaintiff'. 

By the English law parol evidence cannot be admitted to contra¬ 
dict, add to, or vaiy the terms of a will, deed, or other w^ritten 
instrument,” and “ a conveyance cannot be averred parol to be 
to another use or intent than that expressed in the conveyance.”* 
Now the defendant was called upon to show any precedent, estal> • 
lishing his right to the property, or chuck^ notwithstanding the 
deed of sale was in the name of another person, and that person , 
alive, and has referred to the case cited in his rejoinder, viz. 
Amanee Tewaree versus Rai Rughoo Buns Suhai and others, 

(Sudder Dewanny Adawlut Reports, vol. III., page 363.) But for two 
reasons I consider it not a case in point: ^rsi, the parties w’cre 
Hindoos; and second, it is clear from the report that, though the 
property was purchased in the name of the son, the father, and not 
the son, was all along in possession, and all along opposed the 
entry of the party, who claimed to have purchased from the son. 
I'hc only case that I can find among Mussulmans is that of Amanee 
Beebee versus Goolbudun, decided in the Dacca city court on the 
25th April 1814, and quoted in Macnaghten’s Principles and Prece¬ 
dents, page 145; but in that, case both the names of the husband 
and wife were entered in the deed of sale, though the property was 
held to be exclusively the wife’s, as it was purchased with her 
money. These two precedents therefore do not support the defen¬ 
dant’s plea, that the courts have admitted benamee purchases, or 
rather have held a conveyance in writing to belong to another 
person, different from that in the conveyanca To take proof to 
such contradictorj?- pleas would lead to great anomalies in judicial 
practice, besides subjecting some of the witnesses to a painful and 
perplexing cross-examination. The first witness to be examined 


* rbillips on Evidence, Vol. 1., pp. 554, 555. 

33 



58 


ZILLAH RAJSHAHTR. 


(according to the defendants’ wish on interrogatories,) is the prin¬ 
cipal sudder ameen of this zillah, and before whom the suit was 
instituted. He is to be examined to the sale of the chuck being a 
benamee one, and that the defendant’s father retained possession of 
this property till his demise. Let it be supposed that he answers 
both questions in the affirmative. It must be followed by these 
questions—“ When you held the situation of assistant to the magis¬ 
trate, did you bring this to his notice?” and again, “ knowing this, and 
having the case three months pending on your file, why did you not 
throw it out at once?” The vakeel Muneeruddeen, who filed the 
deed of sale in the late sudder ameen’s court, is another of the wit¬ 
nesses the defendant wishes to have examined; and his vakeel evi¬ 
dently iseems not to know tha^ he has a right to be exempted, as he 
is not bound to answer any questions relating to communications 
made to him by his client, they being " confidential and privileged 
communications.” I only instance these two witnesses, but, on the 
broad principle and general rule of law, that parol evidence cannot 
be admitted to contradict a written instrument or conveyance, 1 
decline summoning or examining any of the witnesses named in the 
lists given iaby the defendant; neither do I think it necessary to 
read the depositions or answers containing averments to this effect, 
‘as on them the court could not set aside the deed of sale, in the 
name of the plaintiff^ and admitted by the defendant to be in his 
name. 


Having disposed of this special pica as regards the chuck^ I now 
proceed to the same plea almost aj»ainst the houses and tanks claim¬ 
ed by the plaintiff. These, the defendant asserts, were built and dug 
by liis father, and only held by the plaintiff benamee. Evidence 
to this effect he wishes to have taken, but he has apparently quite 
overlooked the fact that, on a summary order of the sudder ameeii’s, 
they were, as being the property of tlie plaintiff^ released from 
attachment; and that neither his father during his lifetime, nor tlie 
defendant since his death, has ever instituted any suit to set aside 
the sumnjary order of a court of competent jurisdiction, to decide 
both on the possession and proprietary right of a party, laying claim 
to houses and tanks attached in execution of decrees passed by the 
sudder ameen. On the suit of the party claiming on such summary 
order for rc-p^ssession of his property, it would never do to decide 
his right was a bad one, or a mere fictitious purchase or seisin. 

Adverting, therefore, to the deed of sale by Luchmun Beebee to the 
plaintiff^ or in his name, dated the 11th Kartikh 1239 B. S., and 
which is the only deed of sale relating to this property from her, 
and this both the parties admit; adverting again to the late magis¬ 
trate’s order of the 17th November 1838, in which the late IbraWm 


Hosain was called upon to relinquish, within six months, all deal¬ 
ings in bazars^ as incompatible with the situation he then held of 
serishtadar of the foujdaree court, and that if he held office he was 
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not to hold the bazar ^lamee ; and more particularly adverting to 
the 6th paragraph of his ihrar^ or statement, dated the 10th May 
1839, and filed on the 22nd of that month in the magistrate’s court, 
where he distinctly declares he had no right or interest in Beebee 
Chuck namee or benamee; and adverting to the fact that at his 
demise the chuck in question was held in ijarah by one Subun Meea, 
as is apparent from the defendant’s answer, and that the deed of 
sale, or title to it, was filed on the records of this court,—1 hold, 
the conveyance being in the name of the plaintiff, he is entitled to 
possession of the chuck, and the defendant must relinquish posses¬ 
sion to him. 

With regard to the houses, I have only to notice that it has 
already beeix decided by the sudder amfeen, in the Toohakaree,^r pro¬ 
ceeding, of the 20th January 1846 ; that these belong to the ^aintifll 
The defendant admits his father never appealed against such order, 
and, without suing himself to set it aside, he seems to have taken 
possession of the same. This court, however, must maintain the 
authority of a subordinate court, and therefore declare the plaintiff 
entitled to be again put in possession of these houses and tank, 
situate and lying within the chuck, under the sudder apeen’s order 
of the 20th January 1846. And all costs of suit are made chargeable 
to the defendant • 

The 24th Jutv 1850. 

No. 81 of 1849. 

Appeal from the decision of Moulvee Moojeebul Rukman, M.oonsiff of 

Beauleahy dated the 27th June 1849. 

Kamal Mundul, (Defendant,) Appellant, 

versus 

Joysunker Sandyal, (^Plaintiff,) Respondent 

Claim, 83 rupees, 9 annas, 9 gundahs, with interest, on account 
of arrears of rent 

This is another of the cases between the respondent (purchaser 
at a revenue sale of a* share of pergunnah Lushkarpore) and his 
rput for rent The circumstahpes of the case and pleas of the 
appellant are pr^isely the same as those stated in appeal case 
No. 86, decided on the 21st of June last • 

The moonsiff again *in this gives the respondent a decree 
on a kubooleut, to prove which three witnesses were brought 
forward, two of them the peadahs, whose testimony, in case 
No. 86,1 rejected, for the reason there given, and how can the 
court now turn round and say they are deserving of credit ? There 
only remains one witness; but as the appellant denies giving the 
kubooleut, on his solitary testimony I cannot admit it as genuine. 
This appeal is therefore decreed, and the same order passed as in 
case No. 86, on the 21st June 1850. 
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The 24th July 18TO. 

No. 91 of 1850. 

Appeal from the decision of Moulvee Moojeebul Ruhnan, Moonsiff of 

Beauleah^ dated the 27th June 1849 . 

Sohroollah Mundul, (Defendant,) Appellant, 

versus 

Joysunker Sandyal, (Plaintiff,) Respondent 

Suit, the same: rent claimed and adjudged, 31 rupees, 7 annas, 
9 gundahs, 2 cowrees. 

In this case the only difference is that the two peadahs were the 
only witnesses to the kuboOieut This appeal must tlierefore be 
decreed also, and the same order passed as in case No. 86, decided 
on the 21st June 1850. 


The 24th July 1850. 

No. 92 of 1849. 

Appeal froiin the decision ofMoulvee Mof^eehul Ruhman, Moonsiff of 

Beauleah^ dated the 2%th June 1849 . 

Bukshee Mundul, (Defendant,) Appellant, 

versus 

Joysunker Sandyal, (Plaintiff,) Respondent 

Suit, the same: rent claimed and adjudged, 48 rupees, 5 annas, 
7 gundahs. 

The same two peadahs are the only witnesses to the kubooleut^ 
and the same order is therefore passed as in case No. 86, decided on 
the 21st June 1850. 


The 24th July 1850. 

No. 93 of 1849. - 

Appeal from the decision of Moulvee Moojeebul Rukman^ Moonsiff of 

Beauleah^ dated the 2%thJune 1849. 

Kadeer Mundul, (Defendant,)' Appellant, 

versus 

Joysunker Sandyal, (Plaintiff,) Respondent 

Suit, the same: rent claimed and adjudged, with interest, 128 
rupees, 3 annas, 8 gundahs, 3 cowrees. 

The same tw^o with a third witness, were examined in 

this case to the hubooleut, so the same order will pass in this case as 
in appeal case No. 88, decided this day- 
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The 24th July 1850. 

No. 101 of 1849. 

Appealfrom the decision of Moulvee Moojeehul Ruhmany Moonsiff of 

Beauleahy dated the 21th June 1849 . 

Moonjiirreemunee Dasseah, widow of Kishendhur Mundul, deceased, 
and mother of Gungadhur, Sreedhur, and Koonjbcharee Mun- 
duls, minors, (Defendants,) Appellants, 

versus 

Joysunker Sandyal, (Plaintiff,) Respondent 

Suit, the same: rent claimed and adjudged, 296 rupees,6 annas, 

2 pics. ^ • 

In this case there were three witnesses to the kubooleut (but not 
the peadahs^ one is dead, and the other two fully prove that 
Kishendhun Mundul, the appellant’s husband, gave the kubooleut, 
on which the rent is demanded. Its being genuine therefore cannot 
be questioned; and further it is fully proved by the jumma-wasil- 
bakee and jummabundee. papers filed on the record, that the rent was 
exigible from the appellant or defendant. She pleads, in appeal, that 
there is no specification of the difterent kinds of land in the kubooleut; 
but I find these regularly given in detail, and the rates appear 
reasonable, and to which no exception could be taken. Therefore, on 
the precedent of Dhanoo Kuloo’s case, (cited by the moonsiff,) that, 
on the genuineness of a kubooleut and the evidence of a balance 
thereon, as shown from the papers filed, the moonsiff’s decree is 
affirmed, and the appeal dismissed, with costs. 


The 27th July 1850. 

No. 109 of 1849. 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff" of Dhoo^ 

bulhuttee, dated the \0th January 1849 . 

• 

Nutteeb, Dulooa, Pulooa, Sheroo, and Puttoo Paramaniks, (Defen¬ 
dants,) Appellants, 

versus 

Kashee Na^h Sandyal, (Plaintiff,) Respondent 

The respondent sued the heirs of two persons for a sum alleged 
to be due under a bond. The defendants having appeared and 
pleaded, proof was called for and filed on the 26tli March 1849. 

The next da^ the plaintiff gave a supplementary plaint (on a 4 
rupees’ stamp) in which several other heirs of one of the original 
borrowers were named and made defendants. This the moonsiff 
admitted, and gave the plaintiff a decree. Against this decision the 
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defendants appeal^ and state several grounds; but it is not necessary 
to go into the pleasj as the moonsiff, in taking the supplementary 
plaint, exceeded his competence. He was called upon to explain, 
and gives his reason for doing so, and cites the Sudder Dewanny 
Adawlut Circular Order of the 3rd June 1847, (published in the 
Bengalee Gazette of the 3rd August of the same year,) but this 
only referred to the admission of petitions to rectify evident errors, not 
supplementary plaints making others parties to a suit as heirs, 
and who the plaintiff ought before to have known were so. 

That this was a supplementary plaint there can be no doubt, 
for it was engrossed on a 4 rupees’ stamp, and the plaintiff, in the 
body of it, calls it a tetumur arzee. The respondent ouglit to have 
been nonsuited. Therefore, aJI that remains to be done is to decree 
the appeal, and nonsuit the plaintiff^ or respondent, charging him 
with all the costs of the present appeal. 


The 27th Jult 1850. 

No. 151 of 1849. 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff of Dhoo- 

bulhuttecy dated the 4th August 1849. 

Muddun Gopal Roy, (Defendant,) Appellant, 

versus 

Jutadhur Udheekaree, (Plaintiff,) Respondent. 

The respondent sued to recover 297 rupees 13 annas, being 
principal and interest due under a bond, dated 5th Kartikh 1253 
B. S., and the moonsiff gave the plaintiff a decree exparte. The 
defendant appeals, pleading that no notice was served on him, and 
that he was not residing at Mandore wlien the notice issued, but 
Nalcha, in thanna Raigunge. Tlie appeal was admitted on the 
8th of April last, and the appellant’s vakeel directed to produce 
his client to make a declaration that he liad no residence, or w^as 
not residing, at Mandore, when tlie suit was instituted. The vakeel 
now states his client came into the station and was too ill to appear, 
and had returned home. In the plaint, the defendant’s residence 
is put down as "iVh/cAa, moAafw Mandore,” and the notice was 
issued at the latter place. Now Nalcha (if in thanna Raigunge) 
was quite in a different and opposite direction from the moonsin’s 
cutcherry. The appeal is therefore decreed, and the case remanded 
for decision, after admitting the appellant or defendant to plead. 
Value of the stamp on which the petition of appeal is written, to be 
returned to the appellant ^ 
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The 27th Jui.y 1850. 

No, 152 of 1850. 

Appeal from the decision of Moonshee Ahmud TJllee, Moonsiff of Dhoo- 

bulhutteet dated the \Sth August 1849 . 

Haradhun Manjee and Agur Manjce, (Defendants,) Appellants, 

versus 

Gorachand Shah, (Plaintiff,) Respondent 

The respondent sued to recover 59 rupees 4 annas, alleged to 
be due on account of principal and interest of a bond for 50 rupees, 
dated the 2nd Aughun 1255 B. S-, given to him by the appellants; 
and the moonsiff decreed the claim. The defendants pleaded that 
the suit was brought through enmity, at the instigation of their 
ijaradary who wanted to enhance their I'ents. The moonsiff, after 
taking evidence to the bond, allowed the defendants to plead; 
but though urged by them to bring forward the plaintiff to point 
them out, he (the moonsiff*) did not comply with their request. It 
would seem some foujdaree proceedings have been held in the case 
at Bograh, and the defendants reside in the Bograh moonsifTs juris¬ 
diction ; and as the moonsiff*, after allowing the defendants to plead, 
if he did not bring forward the plaintiff, should have again sum¬ 
moned the witnesses and allowed them to be examined by the 
defendants, I think the decision a hasty one, and therefore remand 
it, for re-investigation, to the moonsiff' of Bograh, who, after calling 
for the foujdaree proceedings, will again summon and examine the 
witnesses to the bond, and then decide de novo^ The value of the 
stamp on which the petition of appeal is written, to be returned to 
the appellants; and the usual order as regards costs. 
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The 2nd July 1850. 

No. 11 of 1848. 

Appeal from the decision of the Principal Sadder Ameen, dated 30th May 

1848 . 

Pitumber Bhuttacharj, (Defendant,) Appellant, 

versus 

Ramsooncler Roy, Zuhooruddeen Chowdree, and others, 

(Plaintifts,) Respondents. 

This suit was instituted by the respondents for obtaining posses¬ 
sion of eight bissees of alluvion land, in the occupancy of the 
appellant, adjoining Khamar Tarrapore, the joint estate of the 
respondents, and Beckatarec, the exclusive property of Ramsoonder 
Roy, one of the respondents, which (alluvion) had arisen from the 
gradual destruction of the above estates, lying cast of the river 
Monas, from the progressive encroachment of that river from north¬ 
west In a north-oastei'ly direction, and then returning to part of its 
original course at south-west and from the mouth of the river closing 
at north-west, forming a new channel north-west to north-east, where 
it made its exit, the other sides of the river, duo west, soutli, and 
oast, partially drying up. 

The defendant, whose opunchoki, kismut Hurreeram Lushker, at 
present lay south of the former'Monas river, to the north of which 
lay the disputed lands of which he has now occupancy, rebuts the 
claim set up, on the ground that the Monas originally flowed east 
by west, on the north of which were the plaintiffs’ lands and on 
the south his opunchoki, and that by the encroachment of the 
river from north to south his opunchoki became for the greater part 
destroyed, whence his title to the disputed land. 

The points to be established and on which proof was required 
having been recorded by the lower court, under Section 10, Regula¬ 
tion XXVI. 1814, and, on perusal of all the papers of appeal, 
not considering there are any other points to be established or proofs 
to be adduced, the recording of any further preliminary proceeding 

34 
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under Section 10, Regulation XXVL 1814, appears uncalled for. 
I therefore proceed at once to decide the case. 

The defendant not having been able to prove that his opunchoki 
was originally situated north of the river IMonas, by the gradual 
encroachment of which river it could have been for the most part 
destroyed, and the disputed land adjoining those in the possession 
of the plaintiffs at south, east, and west, agreeably to a decision of 
the Sudder Dewanny Adawlut of the 29th of April 1811, in the case of 
Radhainoliun Roy and others, appellants, versus Soorujnarain Boner- 
jeah, respondent, the right of proj)erty to it must be awarded in favor 
oftheplaiiitifi's whence it is thus decreed, with wasilat from Bliadoon 
1249 to date of possession,—the appeal being dismissed and the 
decisicn of the lower court confirmed. 

Each party will pay its own costs in tliis court. 

The Srd July 1850. 

No. 7 of 1849. 

Appeal from the deeisxon of the Principal Eudder Ameen, dated 7 th May 

18 ^ 9 . 

^ Khan Mahomed Sirkar and Dost Mahomed Sirkar, Appellants, 

(Defendants, with others,) 

versus 

Ranee Surnomoi, Zumeendar of Pergunnah Baharbund, (Plaintiff,) 

Respondent. 

This suit was instituted by respondent on the 20th Jyte 1255 
B. S., for the recovery of arreai’s of rent from 1233 to 1241 B. S., 
amounting, with interest, to rupees 2977-3-1-4. 

The defendants denied the claim, and pleaded that the suit was 
barred by the statute of limitations. 

The lower court, considering that the suit was not ban'cd Avitli 
reference to the decision of the Court of Sudder Dewanny Adawlut of 
the 2nd March 1848, in case No. 366 of 1845, decreed, on inspection 
of a wasil-bakee account of the plaintiff^ and after rejecting six; 
receipts of the defendant for 1239 and 1244 as spurious, the sum of 
rupees 907-2-5 as principal, and a like sum as interest, making toge¬ 
ther the sum^f rupees 1814-4-10 in favor of the plaintifil 

On appealing from this decision, the* appellants alleged that, 
notwithstanding the opinion of the principal sudder amcen, tliey 
still considered that the suit, with reference to the decision of the 
Sudder Dewanny Adawlut of the 5th July 1848, in case No. 142 
of 1842, was barred by the statute of limitations; that while the 
accounts on which the plaintiff claimed were founded on no original 
documents of her serishta, appellants obtained no deduction by the 
lower court for the six receipts rejected, which had been proved to 
be genuine by their witnesses; and that the otlier defendants 
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included in the decree had no connection with the lands for which the 
arrears were claimed. 

On a review of the case, it docs not appear that the lapse of time 
for the institution of tho suit was greater than about three months 
(for which no arrears of rent can be allowed) as shown below. The 
suit was preferred in Jytc 1255 B. S-, for arrears of rent from 1233 
to 1241, nine years, but rajah Hurreenath died in Aughun 1239, 
and his son rajah Kissennath was a minor up to 1246. From 1233 
to Kartikh 1239 was six years and seven months, and the rajah’s 
minority expired at the commencement of 1247, and he died in Kar¬ 
tikh 1251, living four years and six months, whence, adding this 
period to six years and seven months above stated, a period of eleven 
years and one month was completed. "After this, that is, the death 
of Kajah Kissennath, the estate came under the Court of Wards 
from Aughun 1251 and remained so till the end of 1253, two years 
and six months, which are not to be taken into the calculation. 
Kance Surnomoi, the wife of Rajah Kissennath, got possession of the 
estate in 1254. From this date to 20th Jytc 1255 is one year, one 
month, and tw^enty days, adding which time to eleven years and one 
month, makes the total period for the institution of thp suit twelve 
years, two months, and twenty days. 

Tlie lower court’s decision, however, is imperfect, inasmuch as« 
it is net shown by the proceedings that the persons whose signatures 
the receipts of 1239 and ]240 bear, which were rejected by the 
lower court as spurious, were ever summoned to give their evidence 
in respect to them. It w^cre not stifficient to their rejection that 
sundry persons should have been casually examined as to whether 
tlie signatures corresponded or not with other signatures of those 
parties. Less inctmclusivo testimony than this should have been 
sought for. The plaintiff, as repudiating the receipts as forgeries, 
shoultl have been required to fiirnish evidence in proof of their 
being forgeries, and since tho defendants dis 2 )uted the claim, the 
lower court sliould have demanded the production of tlie original 
and any accounts from the plaintiff’s serishta, setting forth the date 
and amoimts of dail^^ payment and on whose account niadc, and, 
if sucli accounts were not producible, to have taken evidence as to 
tlie cause. • 

For the above reasons, I decree the appeal, reversing the order 
of the lower court, to whotn the case will be remande*d for trial with 
reference to the above observations. 

The stamp of appeal will be returned, as usual, to the appellants. 
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The 8th July 18JO, 

No. 52 of 1849. 

Appeal from a decision of the Moonsiff of Rnngpore, dated 2()/A 

March 1849. 

Messrs. Busch and Bonnevie, (Plaintiffs,) Appellants, 

Ashuk Mahomed Putwary and heirs of Suruj Khijmut, surety 

of Ashuk, (Defendants,) Respondents. 

This suit was instituted by the appellants for the recovery of a 
balance of account amounting to rupees 87-3-7, to the end of 1252, 
with interest rupees 3-15, from the respondent Ashuk Mahomed, 
as thek putwarry, and the heirs of his surety, founded on an ikrar, 
or engagement, dated the 2nd Sawun 1253. 

Ashuk admitted the ikrar, but pleaded that he had paid all the 
demand but rupees 5-3-7, and had two receipts dated the 19th 
Sawun and 9th Bhadoon 1253, bearing the signatures of the appel¬ 
lants’ gomashta, Rampershad Doss, and that of the writer of the 
receipts, Gudadur Sein, shumar nuvees. These men denied, on 
oath, their signatures to the receipts, which the lower court discre¬ 
dited, on the ground that the signatures appeared to correspond 
'with other signatures of these omlah on other receipts, and, after 
taking other evidence as to the payment of the disputed claim, gave 
only a decree for the admitted balance of rupees 5-3-7, with interest 
and proportionate costs. 

The appellants urged, in appeal, that as their omlah, who denied 
their signatures on the receipts, "were respectable persons, and had 
denied them on oath, their evidence ought not to have been rejected- 

Disapproving of the reason of the lower court for not crediting 
the evidence of those who denied having signed the receipts pro¬ 
duced by the respondent, and the evidence on other receipts as to 
payment not being worthy of reliance, I decree the appeal, modify¬ 
ing the decision of the lower court The respondents will make 
gooil tlie whole amount sued for, with interest from the date of suit 
to this date, with costs, and interest on the whole until the decree 
be liquidated. 

. The 10th July 1850. 

No. 56 of 1849. ' 

Appeal from the decision of the Moonsiff of Kishengnnge^ dated 23r// 

March 1849. 

Surroop Chunder Sirkar, (Plaintiff,) Appellant, 

versus « 

Lai Doss, son of Monglanund Doss, Karteek Chunder Shah, 
Bhyrubbee Dossea, and others, (Defendants,) Respondents. 

This suit was instituted by the appellant for the recovery of 
possession of a julkur or fishery, with wasilat, founded on an order 
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of tlic character of a ziinmanama^ dated 20th Kartikh 1253^ bearing 
merely a seal, without any signature, purporting to have been given 
by the naib of chukla Boda, in favor of the appellant, authorising 
liim to take possession of the fishery, at a yearly rent of rupees 
56-4, until the receipt of final orders from the Maharaja of Cooch 
Behar, of which chukla Boda was a dependency, confirmatory or 
otherwise of the zimmanama. 

This claim was met by Monglannnd Doss, one of the defendants, 
producing a lease for this fishery, dated 12th Phalgoon 1253, signed 
by S- R. Bonerjea, who is understood to be the naib of chuckla 
Boda. 

The lower court, in deciding on the case, discards the zimmanama 
and upholds the pottah, dismissing the plaintift'^s suit; but as some 
fraud in the giving of two difi'erent documents to two separate par¬ 
ties seems to have attended the transaction, and as no proof was 
called for as to validity of the zimmanama, or pottah, nor enquiry 
made as to the result of the reference to be made to the Cooch 
Behar Raja, in confirmation or otherwise of the zimmanama, or, in 
case the result was not known, with what justice the plaintiff* ^vas 
allowed to be ousted by a direct lease being granted, a few months 
after, to the defendant Monglanund Doss, the decision is most 
incomplete. • 

I therefore decree the appeal, reversing the order of the lower 
court, to whom the case w^ill be returned for fresh investigation with 
reference to the points above indicated, or any other that may sug¬ 
gest themselves. 

The stampt paper of appeal will be returned to the appellant as 
usual. 


The 10th July 1850. 

No. 60 of 1849. 

Appeal from the decision of the Moonsiff of Borobaree^ dated 27th 

March 1849. 

Jonakoo Abeer Malionied, Appellants, (Defendants, witfi another,) 

•versus 

Ghureebodl Alum, Kazee of Poorub Bhag, (Plaintiff,) 

Respondent. • 

This suit was instituted by the respondent under Construction 
No. 1042, for the recovery, with costs, of rupees 2-8, as a fee to 
which he considered himself, according to the custom of the coun¬ 
try, entitled as kazee, for a marriage which had been solemnized 
without the knowledge of his naib, tlirough another moollah, named 
Genda, called in by the defendant Abeer Mahomed. The defen¬ 
dants denied their liability to pay any fee, as their habitations were 
upon rent-free land. 
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The moonsifF, considering the defendants liable, decreed against 
the appellants and another defendant, who has not appealed, to the 
extent of rupees 2 of the amount sued for. 

The chief ground of appeal is that the decision is at variance 
with a decision of the Court of Sudder Dewanny Adawlut of the 
26th January 1842, filed in appeal, disallowing, seemingly, any suit 
whatever for kazee’s fees. 

As I consider the plaintiff should have sued for damages for the 
trespass committed by the defendants on his office of kazee, by 
a marriage solemnized witliout his knowledge by another moollali 
than his own. I decree the appeal, witli costs, and reverse the deci¬ 
sion of the low^er court, nonsuiting the original plaint. 


The 13tii July 1850, 

No. 63 of 1849. 

Appeal from the decision of J//*. Thomas^ Acting Moonsiff of Rungpore^ 

dated ^ih April 1849. 

Ramnarain Sirkar, (Plaintiff,) Appellant, 

versus 

Chand Koranneo and Hasil Mahomed Koranneo, (Defendants,) 

Respondents. 

This suit was brought by the appellant for the recovery of a 
balance, with interest, of rupees 58-4-7, remaining of a sum of money 
advanced for the purchase of goor. The claim was founded on an 
ihrar, or engagement, dated 2nd Jyte 1254, executed hy the defen¬ 
dants agreeing to repay the same on thb 15th Jyte 1254. 

The defendants pleaded that the ikrar had been extorted from 
them, wdiich the moonsiff, considering to have been proved, dismissed 
the suit, with costs. 

Concurring vrith the moonsiff, I dismiss the appeal, ivith costs, and 
affirm thejudgment appealed against. 


The 13th July 1850. 

No. 66 of 1849. 

i 

Appeal from the decision of the Moonsif of Olipore, dated 12M April 

1849. 

Hadaitoollah Sirkar, (Plaintiff,) Appellant, 

versus 

% 

Debee Gope and otliers, (Defendants,) Respondents. 

The appellant brought this action for a balance of rent, at ten 
rupees per annum, from 1253 to 1254, amounting with interest to 
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rupees 15-9-7, account pasturage of cattle, agreeably to a kubooleut 
attested by three witnesses, dated the 2nd Bysakh 1253, on a lease 
of four years, from 1252 to 1255. 

The defendants denied the claim and the kubooleut. 

The inoonsiff, considering evidence had been shown disproving 
the defendants having been in possession, dismissed the plaint. 

As the kubooleut is proved by the subscribing witnesses to it, 
who also depose to the fact of possession, I decree the appeal aiul 
reverse the order of the moonsiff. The defendants will pay to the 
plaintiff the sum of 15-9-7, and the costs of suit in both courts, and 
will pay interest on the whole until the decree be discharged. 

Tiie 13tii July 1850. 

No. 69 of 1849. 

Appeal from the decision of the Moonsiff of Olipore^ dated \7th April 

1849. 

Gool Mahomed, (Plaintiff,) Appellant, 

versus 

Kalachand Podar, Hureepershad Podar, and others,* (Defendants,) 

Respondents. 

Tins suit was instituted by appellant for recovery of 7 beegahs 
of land, situated in Chortabaree, turuf Belka, pergunnah Baharbund, 
as obtained from his brother Jungaloo, of which he had been dis¬ 
possessed by Kalachand Podar, (defemlant,) on plea of his having 
bought them as the right of Jungaloo, at public auction. 

The defendants Hureepershad and Kalachand denied the suit, 
stating that, having bought at public auction, on the 14th of Maugh 
1254, the rights and interests in a jote belonging to Jungaloo, the 
jumiiia of which was rupees 85-6-1, situated in Chortabaree, they 
Jiad taken possession of it, and averred that the plaintiff’s jote, 
though situate in the same village with their own, was separate 
from it. The other defendants gave in no answer. 

The moonsiff dismissed the plaint, the plaintiff* having no his- 
sanama from Jungaloo nor any.pottah for his jumma of rupees 3-4, 
He had merely % writing from the putwary, telling him to take 
possession, but which was not confirmed by the zumeendar. 

For the reasons contained in the moonsifPs dccisio'h, I dismiss the 
ap£Xja], and affirm the decision of the lower court. 
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Present : H. V. HATHORN, Esq., Judge. 

The 6th July 1850. 

No. 36 of 1849. 

• 

A Regular Aggeal from a decision 'passed hy Moulvee MahomBd Rafig^ 
late Principal Sudder Ameen of Sarun, dated lith August 18-47. 

Baboo Sheonundun Singh, (Defendant,) Appellant, 

versus 

Rambullab Singh and others, heirs of Ghunsham Singh, (Plaintiffs,) 

Respondents. 

Claim, for possession and separate registration of one-third of 
niouzah Titaria Bunkut and Titaria Chein, pergunnah Mehsee, and * 
one-third of Mohwee and Gohurliee, pergunnali Baal, and one- 
third of excess sale proceeds of Rewul, and Mohnepore, and Nouton,* 
pergunnah Baal, with mesne profits for 1251 and 1252 Fussily, 
Company’s rupees 1400-13-9. Total valuation 2951-3-1. 

This suit was instituted in the principal sudder amecn’s court 
on the IGtli December 1845. It may be observed, imprimis^ tliat 
the plaintift*’s claim in regard to Mohwee was relinquished on the 
4th August 1846, and in regard to Gohurhee, defendant filed an 
ikbaldavce on the 7th February 1846, (plaintifts relinquishing their 
claim to mesne profits, and costs,) and as respects the principal 
sudder ainecn’s order awarding one-third of the sale proceeds of 
Rewul, Mohnepore, and Nouton, no appeal is preferred. • The claim 
of plaintiffs to a third share of Tetaria Bunkut and Chein is alone 
disputed by appellant (the aUtetion purchaser,) which remains to be 
considered. • 

Ramsanahee Das. • 


Ramadecn Singh. 


Gunsham Singh. 


Choyt Singh. 


Rammonorut, (Plaintiffs,) Gungapershad, 

Sheosobaye, Heirs. Defendant. 

Defendants. 
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It appears tliat, on the death of Ramsanahce Das above named, 
Gunsliain Singh (ancestor of plaintiffs) brought an auction against his 
brothers, Raixiadcen Singh and Chcyt Singh, for his one-third share of 
the ancesti'al property. This suit was adjusted on the 10th July 1824, 
by a solehnamah dated 7th April 1824. The purport of this amica¬ 
ble agreement between the three brothers was, that the lialf of Taj pore 
was to be assigned to the elder brotlier on account of primogeni¬ 
ture, and Chephul (half) was allotted to meet their joint expenses, 
and the remaining shares in ten villages were placed by joint con¬ 
sent in chai'ge of two agents, Sunker Sahye and Jubbolal, who 
were instructed to hold possession and pay off the debts of maha- 
juns as per list furnished, from the usufruct, and to render a yearly 
account to the proprietors of^lieir proceedings, and who, upon the 
liquidatfon of the debts in full, were to resume cliarge of their respec¬ 
tive shares. Subsequently, on the 18th April 1834,thc two proju'ietors 
Ramadeen and Cheyt Singh took an advance from Sheogobind Salio, 
fatlier of Bugwan Lai, and ])ut tliem in possession of the two vil¬ 
lages in dispute, including the share of plaintiffs, and upon their 
sale, in execution of a decree against the aforesaid proprietors in 
1841, at the instance of Adiun Oja and Ramrooch Tewaiy, decree- 
holders, tlie appellant bought them at auction for Company’s 
rapecs 3000, but was not allowed to oust the fai’mer in possession, 
Sheogobind Saho, until the adv ance or Hen thereupon had been 
paid off; upon which the auction purchaser sued the pesligeedar’s 
son, Bugwan Lai (then in possession,) and which suit was amicably 
settled, the purchaser taking possession and granting an engage¬ 
ment to the farmer to pay off the lien by instalments. 

Plalntifl*s then brought an action against the heirs of Ramadeen 
and Cheyt Singli and those in possession, for his one-third share in the 
above two villages, upon the ground that the share of Gunsham, his 
ancestor,had not been sold to Slieonundun Singh. This suit w’as at first 
nonsuited (on the 28th August 1843) by the principal sudderamcen, 
for not specifying eitlier the amount due to the creditors when placed 
under surburrakars, or the amount subsequently realized. 

The present suit is now rc-instituted, setting forth tlio above 
particulars, and showing that the mahajuns had been paid in full, 
and that an excess of rupees 1405 was due to the proprietors, and 
plaintiffs dispute the right of Ramadeen and Cheyt Singh to farm 
their one-third share of the property, urging that the rights and 
interests of the above two proprietors only had been sold in exe¬ 
cution of the decree to appellant, the auction purchaser. 

Appellant maintains that plaintiffs have been out of possession since 
the date of the solehnamah, and the suit by lapse of time is not 
therefore now cognizable. 

The principal sudder ameen observes, in regard to these villages 
(Tetaria Bunkut and Chein) that the lien of Sheogobind originated 
on the 18th April 1834, and the deed of solehnamah was executed 
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ton years previously, and that Ramadeen and Clicyt Singh had no 
right to pledge plaintiff ’s individual share of the property along 
with their own, and that these villages were not either farmed or 
mortgaged for advances, but placed with other estates under 
agency for the liquidation of debts, and, now that those debts have 
been paid off* in full, plaintiffs are entitled to possession of their 
one-third share. The fact of liquidation, it is necessary to mention, 
is not disputed by any creditors, but by the purchaser of the 
rights and interests of other sharers ; and the lapse of time pleaded 
was not deemed relevant, as the proprietary right of plaintiffs was 
not in any way forfeited by the assignment of these and other villages 
into tlie hand of the agents for tlie payment of family debts. The other 
parts of the principal sudder ameen’s decision is not contested by 
appellant, and need not therefore be further alluded to. For 
the reasons above assigned, the decree of the principal sudder 
ameen, awarding possession to plaintiffs as the heirs of Gunsham 
Singh of one-third of Totaria Bunkut and Totarla Chein seems cor¬ 
rect, and must be upheld. I observe that the claim to mesne profits 
was relinquished by plaintiffs for the period previous to institution 
of the suit, but not aJ'iej'ivards^ and has been awarded/rom the date 
of decision, but, as no appeal on this point has been preferred, 
the interposition of this court is unnecessary. The award of costs 
by the lower court in proportion to the amount decreed seems also 
proper, 

Okdeuei), 

That this appeal be dismissed Mdth costs, and the decision of the 
principal sudder ameen be affirmed. 


The 13th July 1850. 

No. 37 of 1847. 

A Reffular Appeal from a decision passed by Moulvee Mahomed Rajiq, 
late Principal Sudder Ameen of Sarun, dated IGM Auyust 1847. 

Sheikh ReasutAIi, guardian of Sheikh Bliekun, minor son'of Fakcer 

Hossein, (Plaintiff,) Appellant, 

^ versus 

Adhcen Rai, (Defendant,) Respondent. 

Claim, Company’s rupees 1100, principal and interest on a deed 
of advance, dated 9th Bliadoon 1244 Fussily. 

Tliis suit was instituted on the 11th September 1846, setting 
forth that defendant had borrowed Sicca rupees 625, from Fakeer 
Hossein, uncle of plaintiff, and executed a farming lease in consider¬ 
ation of the said advance, assigning lO-lGthsof the village Meah 
Chupra alias Dhumawan for a specified term of three years, 
(1245,7246,1247 Fussily,) and afterwards to continue until, at the 
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end of any subsequent Fussily year, the advance might be repaid. The 
fiinner, it was stipulated, was to enjoy the usufruct in lieu of profit 
on the advance and to cover fanning expenses. Notwithstanding 
which it is stated that defendant only gave possession of 12 beegahs, 
and after the lapse of the original period fixed, viz. 1248 Fussily, 
the defendant dispossessed his ancestor, who in 1250 Fussily 
died: hence this suit, on the part of his ncpliew as guardian of a 
minor son of the deceased, to recover the principal and interest of 
the advance from date of dispossession to date of suit, viz,:— 


Principal, . Sicca rupees 625 0 0 

Interest, ... j, 406 4 0 

Exchange, ..... » 68 12 0 

0 ——— 


Company’s rupees . 1100 0 0 

Defendant denied the transaction in toto, declaring that not a 
fraction had been taken in advance, or any lease of land assigned, 
and the statement was a fabrication arising from motives of enmity; 
that the 10-16th shai'C alluded to, equalled 32 beegahs, the 
usufruct of which (much less 12 be^ahs) would not cover the 
loan with interest after paying the Government revenue; that 
plaintift’ had been a cultivator of 10 beegahs, and had fallen into 
arrears, and had been dispossessed, which was the probable, cause 
for instituting this fictitious claim. 

The principal sudder ameen deputed an ameen in this case, whose 
report did not verify the plaintiff’s statement, and as discrepancies 
appeared in the evidence, and the signatures of the witnesses 
appeared to have been written by two scribes, although authenticated 
by one only (Dhurruradas Putwarry) the testimony was deemed 
untrustworthy, and the principal sudder ameen accordingly dis- 
inised the claim. 

Judgment. 

The lease on advance \vas for a period of three years, and after¬ 
wards to‘continue until at the end of any Fussily year the princi¬ 
pal mig^ be repaid. In such cases a claim to cancel the lease and 
recover the amount is only cognizablfe on clear proof of dispossessmt. 
Now' the evidence on this point is defective; two witnesses only say 
they heard of it, none attest the fact of positive ejectment, and, if 
true, it is probable a complaint would have been immediately 
preferred; but I observe that this suit even was not instituted 
until five years after the date of alleged dispossession. Again, if 
32 beegahs was originally assigned, why was plaintiff satisfied with 
receiving only 12 beegahs? The witnesses, moreover, say that 
Dhurrumdas signed for all, and defendant for himself, and yet tho 
defendant’s name is clearly in the same handwriting as two of the 
witnesses. Under these various circumstances, 1 doubt the authen- 
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ticity of this transaction, and concur in the dismissal of this suit. 
The decision of the court below is affirmed. Tlio costs of appeal 
to be liquidated by appellant. 


The 13th July 1850. 

No. 39 of 1847. 

ji Regular Appeal from a decision passed by Mouhee Mahomed Rafiq^ 
late Principal Sudder Ameen ofSarunj dated \llh August 1847- 

Ramchum Saho, (Plaintiff,) Appellant, 

versus 

Gungapershad Rai, Gunga Opadea, Rampurshad Rai, and Goor- 

purshad Rai, (Defendants,) Respondents. 

Claim, fur possession of 100 beegahs of land, more or less, out of 
800 beegahs, comprising toleh Khap, mouzah Kotwa, pergunnali 
Dungsee; with mesne profits for 1253 Fussily. Total valuation 
Company’s rupees 2400. 

This suit was instituted on the 13th April 1846. It appears that 
plaintiff and Dirja Rai, on the 28th December 1842, purchased con¬ 
jointly the 4 annas share of Jobraj Sahee in mouzah Kotwa, which 
was sold for arrears of revenue; and plaintiff asserts that at that 
time he also obtained possession of this disputed toleh, which he 
held without interference up to 1845, wdienjupon the general survey 
of the village, defendants, the proprietors by purchase of 4 annas in 
the adjoining village, Rutton Sara! Rai, to the south, claimed this 
toleh Khap as belonging to their village. The settlement officer 
enquired into the dispute, and awarded the toleh to the defendants 
as appertaining to Hutton Sarai Rai. It is to cancel this award, 
dated 12th May 1845, and to establish his proprietary right, that 
plaintiff now institutes this suit. 

Defendants, who are purchasers of a small sliare in Rutton Sarai, 
maintain that the toleh belongs to their village, denying that it 
ever belonged to Kotwa. 

The principal sud4er ameen found tliat the toleh ha]j||becn in 
possession of the maliks of Rutfon Sarai Rai, for seven years, and 
placed no reliance upon the jummabundec papers adduced by 
plaintiff, in which the toleh was recorded as belonging to Kotwa. 
The evidence was contrq,dictory, but the fact of several of the maliks 
of Kotwa admitting that the toleh belonged to Rutton Sarai Rai 
was deemed good proof in favor of defendants, and the claim of 
plaintiff was accordingly dismissed, with costs. 

^ Judgment. 

The collectoratc records filed throw no light upon this case; and 
the fact of both villages having been formerly in possession of the 
same maliks may account for the toleh being indiscriminately 

46 
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recorded in the jummabundce papers, as appertaining to either of 
the two villages. I find, however, that several xnalifcs, who arc 
co-sharers in both villages, have filed petitions in this suit, declaring 
the toleh to belong to Uutton Sarai Rai; and the deputy collector, in 
his investigation dated 5th June 1844, made on the spot, says it was 
clearly proved that defendants at that time had been in possession 
for seven years; and I also observe that in a dispute in 1838, the 
criminal authorities found and maintained defendants in possession. 
The toleh is, moreover, situated on the Rutton Sarai Rai side of a 
nvddee which intersects the two villages; and Dirja Rai, plaintiff’s 
co-sharer in the purchase, admits that it belongs to Rutton Sarai 
Rai. The wefght of evidence and proof therefore preponderate in 
favor o^ defendants, and I see no reason to interfere with the deci¬ 
sion of the court below, which awards the toleh to Rutton Sarai 
Rai. 

Ordered, 

That the decision of the principal sudder amecn be affinned, and 
the appeal be dismissed, with costs. 


The 24th July 1850. 

“ No. 23 of 1847, 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafiq, late 
Principal Sudder Ameen of Saruny dated 22nd September 18-4/. 

Musst. Pan Koer, (Defendant,) Appellant, 

versus 

Goordcal Misr and Budleeram Misr. 

Claim, for Company’s rupees 922, annas 14, pies 6, on 
account of principal and interest of a bond, dated 4th Phalgoon 1247 
Fussily, (1841 A. D.) 

Plaintiffs instituted this suit on the 7th June 1847, nearly seven 
years after the transaction. It was alleged that the money (Company’s 
rupees 401-5-6) had been advanced to defendant at diflercnt 
periods 41 cash and grain, to meet the expenses of her husband’s 
funeral rites, and the subsequent anniversary; and that upon tho 
ahovementioned date she had given a bond for the total amount, 
which with interest now amounted to the sum claimed. 

Evidence has been given to prove that a notice was duly issued, 
and a proclamation affixed at her place of residence, after which an 
exparte decree issued against her for the full amount, with interest 
upon the evidence of three subscribing witnesses to the bond. 

Defendant, in her appeal to this court, not only denies the 
transaction in totoy but declares that no notice of the case ever 
reached her. She also observes that it is remarkable no acknowledg¬ 
ment should have been taken from her of the sums stated to have 
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heen aiysmcQA at different periods^ and no mention in the bond of 
tlie alleged reason for their advances. She adds that she is a veiled 
lady, and conducts all her pecuniary transactions through certain 
agents (named,) and she knows not who Suinput Lai is, who appears 
to have signed for her, and that the evidence of the said person as 
• well as the scribe was very necessary in this case. 

JUDGMENT. 

Although this case has been decided exparte, defendant not 
appearing in the court of original jurisdiction, there are sufficient 
grounds for admitting her appeal, as it is contrary to the rules of 
practice (vide Circular Order, 12th March 1841,) to rest satisfied 
with only half the evidence adduced, ^specially in an exparte trial. 
Tlie bond bears the names of seven persons, viz. five subto'ibing 
witnesses, the scribe, and Sumput Lai, who signed for the defen¬ 
dant. Of these seven^ the evidence of three only has been taken. 
It was incumbent on tlie lower court to require the attendance of 
the remaining witnesses. And the court should not be so easily 
satisfied with an official return of non est inventus” It may 
sometimes be inconvenient to find those whose evidence is most 
required. Tiio court has the power to enforce the httondance of 
witnesses when necessary, and should at times exercise that powei^ 
particularly in cases of doubt and uncertainty, and in all exparte 
cases where the interests of the absent party are left in a measure 
to the protection of the court. I also notice that, although this bond 
was payable in six months, yet no demand was made for nearly 
seven years. 

Ordered, 

That the decision of tlie lower court be annulled, and the case be 
remanded for further investigation, and the value of stamp bo 
refunded to appellant 


The 31st July 1850. 

• No. 39 of 1849. ’• 

A Regular Appeal from a decision passed by Syed Assud Alh Moonsif of 

* Chupra, dated 2^th June 1849. 

Beharec^Lall, (Defendant,) Appellant, 

versus 

Lilburn, (Plaintiff,) Respondent 

Claim, for 8 dhoors of ground, and removal of brick wall erected 
by defendant, closing a watercourse and entrance door to plaintifTs 
house, value Company’s rupees 16, 

It appears that the premises of plaintiff and Dehoo his uncle are 
situated to the north, and defendant is the purchaser of the rights 
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and interests of Sookhannd and Baboo Lai In a house to the south 
(effected in the name of Thakoorpershad, his agent.) This occurred 
on the 16th January 1840. Defendant commenced building a brick 
wall to the north, which plaintiff objected to, on tlie ground of its 
interference with a watercourse and necessary and the entrance 
to plaintiff’s house. The parties eventually toot the case before the * 
magistrate, who, on the 24th June 1846, visited the spot, and found 
the plaintiff’s statement untrue, inasmuch as his entrance was to 
the west, and the wall was no interference to plaintiff’s watercourse, 
&c. Plaintiff then instituted this suit, and the moonsiff has 
decreed in his favor, directing the defendant’s wall to be knocked 
down, and rebuilt at a distance of three cubits. Defendant appeals 
in dissatisfaction. . 

Judgment. 

I find that the plaintiff’s entrance is noted in all the maps on the 
west side, and so it was stated by the magistrate, and not on the 
south as set forth by plaintiff; and moreover in the lotbundee of sale 
from which defendant derives his title, his boundary line to the 
north is noted as joining plaintift'’s premises (mulliuq,) and none 
of the maps eiLhibit any doors or windows belonging to plaintiff' on 
the south of his house. The magistrate, who visited the spot, was 
also of opinion that the defendant’s wall w^ould not interfere with the 
plaintiff’s drain running east and west. The moonsiff’s decision 
therefore, knocking down defendant’s w^all and assigning three cubits 
of land to plaintiff, is opposed to the record, and must be considered 
an arbitrary assignment rather than an adjudication of right. 

Okdered, 

That this appeal be decreed, and the decision of the moonsiff be 
reversed, and the plaintiff’s claim be dismissed, with costs. 


The 31st July 1850. 

• No. 33 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafq, 
late Principal Sudder Ameen of Saruw, dated 24th July 1847. 

Kooldeepnarain, Purboodeepnardn and Racharam, (Plaintiffs,) 

Appellants, 

Ve7*8US 

1 Tuppeseree Dobey, son of Ramjee Dobey, and 2 Mungroo 
Singh, son of Toolsee Rai, deceased, (Defendants,) Respondents. 

Claim, for possession of 35 beegahs of land 'in Bissumberpore, 

tuppa Nonore, pergunnah Simrown, with mesne profits from 1st 

Assin 1242 to Phalgoon 1251 Fussily, total Company’s rupees 
1515-8 annas. r j i 
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Tliis suit was instituted by plaintiffs on tlie 8th March 1844, and 
nonsuited by the principal sudder ameen on the 12th August 1845, 
for filing two supplementary plaints (adding the name of Toolsee 
co-sharer, and supplying the date of alleged dispossession,) but 
was returned to the principal sudder ameen’s court for trial on its 
merits, as the court had previously admitted the supplementary 
pleadings, and the opposite party as well as the court had passed 
over the default for a period of a year and half. 

It appears that the plaintiffs are nankardars of Bissumberporo, 
and liad mortgaged 131 beogahs of an adjacent tolch to Adeen 
Dobey on the 30th Bhadoon 1204 Fussily, who subsequently took 
Toolsee Rai into partnership. The period for redemption expired, 
and the sale became absolute, and these lands have since acquired 
the name of toleli Ramjee Dobey. Subsequently, the ^ankar 
lands of the canoongoes were resumed, and settled at half rates, 
including the said toleh, and thereby Adeen Dobey and Toolsee 
Rai were dispossessed. They accordingly instituted a suit for 
possession of the toleh, describing it as comprising about 131 
beegahs of land, and obtained a decree passed by Mr. Beale, 
register, dated 31st August 1829. Possession was given by the 
court without opposition. This suit is now brought*by the nan¬ 
kardars for possession of 35 beegahs of land, alleged to be in pos¬ 
session of defendants in excess of the land decreed by Mr. Beale, 
(viz. 131 beegahs.) 

The principal sudder aineen deputed an ameen to the spot to 
measure the toleh, with a view of ascertaining the quantity of land 
actually in possession of defendants, and, upon the ameen’s report, 
finding 11 beegahs, 17 cottahs, 5 dhoorkis culturable land in excess 
of the 131 bcegalis, after deducting 2 beegahs, 19 cottahs, 7 dhoors, 
16^ dhoorkis on account of Achailal’s share (deceased,) awards 8 
beegahs, 18 cottahs, 3 dhoors, 9^ dhoorkis, with mesne profits (to be 
afterwards ascertained) to date of possession, with interest and 
costs in proportion. 

Judgment. 

• 

The point at issue In this case appears to be, whether defendants 
are in possession of 35 beegahS of land more than was decreed to 
them by the rcgiifter (Mr. Beale), on the 31st August 1829. The 
ikrarnamah, dated 7tli December 1806, has not Jbeen filed, but 
the mortgagee’s plaint ftnd the register’s decision founded upon the 
ikrarnamah are on the record, and from these two documents, I 
find it distinctly mentioned that the suit was instituted for posses¬ 
sion of the toleh appertaining to Bissumberpore, at an estimated 
ruqba, or area, oft 131 beegahs, more or less, (tukhmenun;) and the 
intention of the decree, it may bo inferred, was to award the toleh 
itself, and not a specified number of beegahs, although the area of 
the toleh in beegahs at a guess was mentioned; the word tukhme- 
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nun, signifying more or less, ivJiich is inserted both in the plaint 
and in the decree, supports this assumption. 

Secondly, the map of the court aineen, filed in this case, upon 
which the principal sudder ameen has founded his decree, is evidently 
defective as it bears no similarity to the professional survey 
map of the toleh, dated the 15th January 1845, and executed 
shortly after this suit was instituted. I also find in the survey 
maps (No. 12,) that the village of Bissumberpore is separated from 
the toleh Ramjee Dobey, by a river called Bukeya, which does 
away with the supposition that the lands are mixed up. The court 
ameen, moreover, has reported that the measurement of the entire 
toleh is 155 beegahs, 12 cottahs, 16 dhoors, 15 dhoorkis, and that 
20 beegahs, 12 cottalis, 15 dJioor, 10 dhoorkis tliereof is the aggre¬ 
gate ideasurement of the roads, and jageer and fuquecran land ; 
and that they were deducted at the time of the original decree 
and order for possession: deducting, therefore, the roads and jageer 
and fuqueeran lands from the total area found, gives 135 beegahs, 
0 cottali, I dlioor, 5 dhoorkis, which is 4 beegahs only in excess of 
the estimated quantity mentioned in the decree. 

For the above reasons this appeal was admitted on the 22nd Juno, 
and respondents were served with a notice, and the heirs of the 
Respondents are now present. I am of opinion that the i)laintifFs’ 
claim to 35 beegahs should be dismissed, and that defendants .should 
be allowed to continue in possession of the entire toleh Ramjee 
Dobey, (containing about 131 beegahs of arable land,) as mapped in 
the survey department in 1845. I have to add tliat tliis suit being 
for miscellaneous lands, the boundaries should liave been specified 
in the plaint, and the court below should liavc required such 
specification, before entering upon the merits of the case. 

OUDERED, 

That the decision of the principal sudder ameen of Sarun be 
annulled, and the claim of plaintifis be dismissed, with costs. 
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PiiKSENT: H. B. BROWNLOW, Esq., Judge. 


The 4x11 July 1850. 

No. 25 of 1§49. 

Regular yippeal from the decision of Syed Munour Alhjj late firs^ Grade 
Principal Sudder Ameen of Shahabad^ dated \^th April 1849. 

Musst. Noor Becbee and Musst. Rajun, (Plaintiffs,) Appellants, 

vei’sus 

Ousan Roy and Gunput Roy, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs (appellants) on the 
9th September 1848, for the recovery of rupees 635-11-8, being 
pi’incipal and interest of a debt, incurred by the defendants’ ancestor^ 
under p. bond, dated the 1st Bysakh 1236 F. 

The plaintiffs allege that Dhaja Roy, the ancestor of the defendants, 
borrowed from Noor Mahomed, the fatlier of one, and the husband 
of the other plaintiff, the sum of Sicca rupees 298, on a promise to 
repay the same, with interest at 12 annas per cent, per mensem, in the 
month of Jyto 1241 F., assigning to Noor Mahomed, under a deed 
dated the 1st Bysakh 1236 F., beegahs 11-15 of land pertaining to 
Ids share in mouzah Burrabuttra, yielding annually rupees 27-9-^, 
of which amount he was to appropriate, in liquidation of the interest 
of his monej'', amounting to rupees 26-13, only rupees 26, (tho 
balance being remitted,) and to pay rupees 1-9:^^ as rent to the 
debtor; that, in accordance with these stipulations, Noor Mahomed 
kept possession of the land from 1237 to 1244 F,, appropriating 
annually rupees 26'as interest, and repaying rupees 1-9;^ as 
revenue, till mouzah Burrabuttra having been settled with Shah 
Kubbeerooddecn Ahmed in 1245 F., the ancestor of the defendants 
and tlie other shareholders were dispossessed: henqe this suit for 
the debt which has remained unsatisfied. 

The defendants not having answered, the principal sudder ameen 
proceeded to the decision of the case exparte^ and pronounced an 
order of dismissal under the law of limitations. He was of opinion 
that, from Jyte 1241, the date on which the debt was promised to 
be refunded until the 9th September 1848, corresponding with the 
26th Bhadoon 1255 F., tho day of the institution of suit, upwards 
of twelve years had elapsed, and that the alleged occupation of 
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the plaintiffs’ ancestor and his appropriation of the produce in lieu 
of interest till 1244 F. were not established. 

The appellants urge, in appeal, that the twelve years ought to 
have been reckoned from the month ofMaugh 1245 F,, when, in 
consequence of the settlement effected with Shah Kubbeerooddeen 
Ahmed, Noor Mahomed was dispossessed, and not from the 1st Jyte 
1241, when the refund of the debt was guaranteed, inasmuch as 
the deed contains an express condition for the continuance of the 
lease till the entire repayment of the loan; and that Noor Mahomed’s 
occupancy was fully demonstrated by the village papers of five 
years, filed by the putwarree when the settlement concluded with 
Shah Kubbeerooddeen was pending, and would, moreover, have 
been further established by » local enquiry, 

TheSssues in this case arc—first, whether this suit ought or ought 
not to be dismissed under the law of limitations ? and secondly, 
whether any bona-fide debt was incurred by the ancestor of the 
defendants, and whether they are liable for the same as his heirs ? 

There is not a particle of satisfactory evidence to prove the 
alleged occupation of the plaintiffs’ ancestor, and liis appropriation of 
the produce in lieu of interest till 1244 F. The deed of the 1st 
Bysakh 1236, unregistered and unattested by the kazee, together 
with the evidence of two witnesses constitutes all the proof adduced 
hy the plaintiffs. Of these one only deposes to the occupaiion of 
Noor Mahomed, and that in a manner fur too cursory and feeble to 
carry the slightest weight with it. 

The calculation therefore of the principal sudder ameen with 
reference to the law of limitation is perfectly correct; and as, with 
this view of the case, the genuineness or otlicrwise of the bond on 
the second issue, need not be canvassed, I uphold the judgment of 
the lower court, and dismiss the appeal, with costs. 

The 6th July 1850. 

No. 27 of 1849. 

i 

Iteffular Appeal from the decision of Sped Munour Ally, late 1st Grade 
Principal Sudder Ameen of Shahahad, dated 2Qth April 1849. 

Oulad Hossein, (Plaintiff,) Appellant, 

versus 

Maharaja Muheslmr Buksh Singh, (Defendant,) Respondent. 

This suit was preferred by the plaintiff (appellant,) on the 7tli 
May 1842, with the view to obtain possession of beegahs 41-13 of 
land in mouzah Chahar Ghaut, pergunnah Bheeah, as well as to 
recover the usufruct of the same, amounting with interest to rupees 
560-13, for the years 1244 to 1249 F. 
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This case was originally decreed by the principal sudder ameen 
in favor of the plaintiff on the 25th May 1843, and his judgment 
was upheld by a former officiating judge, on the 2nd July 1845; but 
on llie institution of a special appeal to the Sudder Court, the decisions 
of the zillah authorities were reversed, and the proceedings remanded 
by afiill bench for revisal on the 4th April 1848. The outline 
given of the case by the Superior Court on the occasion is printed 
at page 277 of the Sudder Decisions for the month of April 
1848, and, as explanatory of the matter, is here subjoined. 

“This case was admitted to special appeal on the 27th February 
1847, under the following certificate recorded by Mr. C. Tucker : 

' This case was instituted to set aside a decision by arbitration. 
Four men were originally constituted* arbitrators; one die^; his 
death was reported, but his place was not supplied. The remaining 
three arbitrators pursued their work, without objection, for upwards 
of four years, when they gave in them decision, all three being of 
one and the same opinion. The losing party then instituted this suit 
to set aside the arbitration, on the ground that the arbitration of 
three persons was in this case no arbitration; and this plea was 
successful, in both the lower courts. 

^ Amongst all the reported cases under the head of arbitration, 

1 cannot find a case of this nature; and considering the silent • 
acquiesoence of the three remaining arbitrators, to be e(][uivalent to 
an expressed assent on his part that they should dispose of the case 
referred to them, without supplying the place of the deceased arbi¬ 
trator, I admit a special appeal to try whether, under such circum¬ 
stances, the decree of the arbitrators could be set aside on any other 
grounds than on proof of corruption or partiality.’ 

Wc are of opinion that, under tlie circumstances of the case, the 
arbitration by three out of the four arbitrators originally 'appointed, 
was not of itself sufficient to invalidate the award; but as it appears 
from the plaint that the three arbitrators are charged with corrup¬ 
tion and partiality, and that the courts below have expressed no 
opinion on these points, we remand the proceedings for. further 
enquiry under those heads.” 

The principal sudder ameen, disbelieving the witnesses who 
deposed that Sheo Jhakoor, one of the arbitrators, had taken a dou¬ 
ceur of rupees 300 openly, was of opinion that the charge of corruption 
against the arbitrators was not made out, and consequently dismissed 
the claim on re-trial. 

Dissatisfied with this decision flie appellant again appeals, urging 
that the hussurnameh, by which the three existing arbitrators 
derived their authqpity to decide the case, carries the impress of 
fabrication on the face of it, tho stampt paper on which it is engrossed 
purporting to be purchased four days subsequently to its engross^ 
ment; and that the appellant, moreover, never executed it; that of 
the four arbitrators originally elected, one died, another disavowed 

47 
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having had any hand in the award, a thii’d lay severely Indisposed 
dui’ing the arbitration, and the fourth and last, who alone acted, was 
provea to have accepted a bribe of rupees 300 from the respondent, 
preparatory to tendering his award, and that under these circum¬ 
stances the arbitration cannot fairly and justly form the basis of 
any judicial decree. 

We have nothing whatever to do with tlic hussumameh, 
alluded to by the appellant. It Is the ikrarnameh dated the 
10th Bysakh 1244, corresponding with the 30th April 1837, in virtue 
of which the arbitrators (originally four) derived their authority to 
decide the case. One of tlicm died, and the remaining three made 
an unanimous award, on the 30th Assin 1248, or 11th October 1840, 
subs^uently denied, however, by Jugroo Thakoor, some fifteen 
months after the decision. To give credence to such a denial so 
long after the task was completed, or to admit such a deed as the 
hussumameh, would be to place in jeopardy the stability of every 
arbitration award that might become distasteful to the losing party. 
It is the proof of partiality and corruption alone which can now be 
permitted to invalidate the decision. 

Four witnesses are brought forward, nine years and a quarter 
af]ber the occurrence, to bring home to Sheo Thakoor the reception 
of 300 rupees as a bribe for the award. This they swear they saw 
paid at noon day in the presence of a large concourse of people, 
liaving casually dropped in on the day in question, when the 
douceur was given. 

How it came to be recollected after so long an interval that 
A. B. C. and D. had thus casually appeared on such an occasion, 
so as to enable the appellant to indent on their testimony, does not 
appear, but the inference is easy. No mention, moreover, of this 
bribe of rupees 300 is to be found in the original plaint. 

The principal sudder aineen, in discrediting evidence such as this, 
has acted wisely, in my opinion; and, in confirming the judgment 
of the lower court, I dismiss the appeal, with costs. 


The IfiTH July 185(). 

No. 29 of 1849. 

Regular Appeal from the decision of Syed Munour Ally, late first Grade 
principal Sudder Ameen of Shahabad, dated \^th June 1849. 

Bamnath Ram, (Plaintiff,) Appellant, 

versus 

Ramdour Singh and two others, (Defendai^ts,) Respondents. 

The plaintiff (appellant) instituted this action on the 18th Sep¬ 
tember 1848, for the recovery of rupees 1401-9^, being principal 
and interest of a debt contracted by Baboo Jnddoonath Singh, the 
ancestor of the present defendants, agreeably to a letter granted by 
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him on the 16th Kartikh 1253 F.^ on a promise to liquidate tlio 
same by the full moon of the month of Maugh following. The 
plaintiff admits having received rupees 400, at intervals from Jud- 
doonath Singh, but gives credit for only rupees 349, having appro¬ 
priated rupees 51, as the value of some cloth, &c., purchased by the 
deceased, and having had the letter duly stamped, he sues the 
defendants, who are the heirs of the late Juddoonath Singh. 

The defendants assert that Baboo Juddoonath Singh never bor¬ 
rowed any money from the plaintiff, nor had he any pecuniary 
dealings with him, and that, under a solehnamah filed in court, dated 
the 31st August 1844, the baboo separated some estates for his 
own subsistence from the defendants’ share, and by a stipulation 
therein contained debarred himself from either alienating them, or 
contracting any debt, for which, if he ever did so, he exempted the 
defendants, his heirs, from responsibility. 

The principal sudder ameen dismissed this case, observing that 
the letter produced by the plaintiff was a suspicious document; 
that the money did not appear, as alleged, to be carried to the pur¬ 
chase of any house by which the defendants could benefit; and that 
not only had Juddoonath Singh debarred himself from contracting 
loans, but the defendants, his heirs, could not be held accountable 
under the deed of solehnameh quoted in the defence. * • 

In appeal, it is contended that the letter produced was duly 
stamped and proved by the testimony of eye witnesses; that tho 
principal sudder ameen has himself, in the case of Musst. Poohoop 
versus these same defendants, ruled that the solehnamah relied upon 
by them was no bar to the execution of such deeds as memorials of 
leases in perpetuity by the late Juddoonath Singh, and tliat it is 
strange therefore that he should cite the same deed as an impedi¬ 
ment to the contraction of a simple loan; that the house was 
bought J^r the residence of Musst Poohoop, the kept mistress of 
Baboo Juddoonath Singh; and that it is wrong to deprive the appel¬ 
lant of his just claim, which ought at least to have been made pay¬ 
able to him from the property which Juddoonath Singh resiprved for 
his own maintenance, after the distribution he made among his 
heirs. 

The document aipon which the plaintiff rests his claim is, in my 
opinion, perfectly worthless as a deed, to substantiate any bona-fide 
loan for the following roasons. 

It was originally a simple chit on plain paper (subsequently 
stamped) with only the name “Judnath,” represented as the borrow¬ 
er of this large sum of 1300 rupees. The word ** Singh” is not even 
written at all, and whose son the borrower was is entirely omitted. 
There are no attesting witnesses to the letter, nor is it even signed 
by Juddoonath Singh, although the first witness swears that Juddoo¬ 
nath Singh did affix his signature thereto. The writing in the letter 
produced is not even proved to be the writing of Juddoonath Singh, 



G2 


ZILLAH 8KAHABAD. 


nor was the letter even shown to the witnesses in order tJiat tliey 
might verify the same. The suit was not instituted until after the 
death of the reputed borrower, and, although a stamp vendor resides 
at Buxar (the place where the letter is said to have been written, 
for there is no mention of this point in the chit itself,) still this large 
pecuniary transaction is recorded in the shape of a simple note on 
plain paper, unsigned and unattested. Finding therefore that no 
bona-fide loan was ever contracted by Juddoonath Singh, no order 
but dismissal can bo passed in a case supported as is the present by 
such a worthless deed and evidence; and considering the judgment 
of the lower court to be correct and proper, I confirm the same, and 
dismiss the appeal, with costs. 


The 17th July 18o0. 

No. 30 of 1849. 

Regular Appeal from the decision of Syed Manour AUy^ late first Grade 
Principal Rudder Ameen^ dated V6th June 1849. 

Lall Bahadoor Singh (Defendant,) Appellant, 

versus 

. Ram Sahoy Singh, (Plaintiff,) Respondent. 

_ ^ % 

This action was preferred by the plaintiff^ (respondent,)*on the 
the I9th September 1848, for the recovery of rupees 780-7^, being 
arrears of revenue due from the defendant from 1250 to 1253 F. 
for a 6 annas share of mouzah Munustha, pergunnah Bhojepoor, 
pertaining to the plaintiff, which the defendant holds in farm at an 
amiual jumma of rupees 256-14. The subjoined memorandum 
exhibits the defendant’s account with the plaintiff. 




Fayraents, 

* 

Year. 

JuiDina. 

In Cash. 

Government 

Balance. 

• 


Revenue. 


1250 

256 14 

100 0. 

• 

107 4 

49 10 

1251 

256 14 

0 0 

107 4 

149 10 

1252 

256 14 

8 0 

91 4 

157 10 

1253 

256 14 

0 0 

107 4 

149 10 


The defendant answers that tlie entire estate of Munustha was 
purchased at a revenue sale by Sadhoo Lall an^ others, and leased 
to him at an annual jumma of rupees 685. That Gopaul Chund and 
BhopaulChund subsequently sold their shares, viz., the former liis 6 
annas to the plaintiff and the latter his 2 annas to Kowree Singh; but 
that the names of both the purchasers were entered in the registers 
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for only 6 annas. That the defendant, however, understanding 
that the entire 6 annas belonged solely to the plaintiff^ paid him, in 
the year 1250, rupees 150 in cash, and rupees 107-4 into the 
revenue treasury, on his behalf, as Government revenue. That 
disputes having afterwards arisen between the several shareholders, 
the defendant ceased to pay the quota of rent due to the plaintiff*’s 
share till at length it was arranged between the litigants and 
Kowree Singh, the uncle of defendant, that the plaintiff should 
realize the balances owing to him by collecting the revenue duo on 
the 2 annas of Kowree Singh, in which the defendant is likewise a 
coparcener along with his 4 annas. That agreeably to this compact 
the plaintiff, foregoing interest, recovered rupees 579-1 in 1245 F., 
and the same amount in 1255 F., in the whole 6 annas. That out 
of tlie aggregate sum thus realized, rupees 144-12-3 appertains to 
the share of Kowree Singh. That rupees 685 being the lull farming 
jumma, rupees 171-4 is the proportion annually claimable by the 
plaintiff for liis 4 annas, towards the liquidation of which the 
defendant has paid rupees 322-8 as Government revenue, and 
rujjees 150 to himself in cash, and adding thereto rupees 144-12-3, 
recovered by the plaintiff himself in 1254 and 1^55, from the 
2 annas of Kowree Singh, he is only rupees 67-11-9 in debt to the 
plaintiff. * • 

Thoi principal sudder ameen decreed this case for the full amount, 
observing that the plaintiff was a hona-fide shareholder of 6 annas, 
and that the defendant had failed to establish his objections, having 
neglected to produce his witnesses, which was all the evidence 
he tendered. 

The appellant pleads the respondent ought to have substantiated 
his pretensions to a 6 annas share by a regular suit; and that it 
was irregular in the principal sudder amcen to set that at rest in 
a suit for balance of revenue; that an ameen ought to have been 
deputed to enquire into the sums collected by the respondent; and 
that the appellant did adduce his witnesses previous to the decision 
of the case. ^ 

By the deed of sale (duly registered) of the 23rd July 1843, as 
well as by the evidence of his witnesses, it is clearly proved that 
the plaintiff is a § annas proprietor in this estate of Munustha, and 
there is nothing whatever irregular in his suing for rent to this 
extent. The ddJ)utatiou of an ameen is entirely uncfalled for, as the 
appellant should himself have adopted measures to prove the sums 
collected by the respondent; but with the exception of giving in 
the names of a few witnesses, he has taken no steps whatever in 
the matter. The^ nazir, on the 1st May 1849, reports that the 
defendant became responsible for the production of his own witnesses 
in fifteen days from that date; but it was not until the 13th 
June following, when the case was in hearing before the principal 
sudder ameen, that the defendant asserted his witnesses were in 
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attendance. The lower court very properly refused to countenance 
such an attempt to procrastinate the ends of justice^ and decreed 
for the plaintiff, as none of the objections mooted by the defendant 
were proved. Considering therefore the judgment of tlie principal 
sudder ameen to be correct, I confirm the same, and dismiss the 
appeal, with costs. 


The ISth July 1850. 

No. 31 of 1849. 

Regular Appeal from the decision of Sged Munour AUy^ late first Grade 
Principal Sudder Ameen of Shakabad, dated I5^A June 1849. 

Shet Shunker Singh and Sheo Sutul Singh, (Defendants,) 

Appellants, 

verms 

Goordeal Singh and four others, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs, (respondents,) on the 
21st August 1848, for the recovery of rupees 233-4^, principal, 
and rupees I27-6|, interest thereon from the 1st Chyte 1251 F. 
^o 7th Bhadoon 1255, total rupees 360-11^, being balances of 
revenue due from the defendants for beegahs 95-8-15 of land held 
by the latter in mouzah Kolurrhea, pergunnah Burragaon. 

The plaintiffs assert that the above named mouzah was sold 
for arrears of Government revenue in the month of Jyte 1250, 
and 14^ annas share of it purchased by some of the plaintiffs, and 
by the relatives of the rest who obtainea possession; but that, upon 
the legality of the sale being contested in the civil court by the 
former proprietors, a decree was passed in their favor in the zillah, 
which was, however, annulled on appeal to the Sudder Court. 
That while the appeal was pending before that tribunal a summary 
suit was preferred, on the part of the auction purchasers, before 
the collector, for the revenue of beegahs 80-19-7for 1251, 
amountinl^ to rupees 233-5 ; hut that it was dismissed by that 
officer. That the plaintiffs deferred proceeding further in the 
matter till the result of the appeal then pending before the Sudder 
could be known, which having been disposed of in their favor 
on the 31st March 1846, by the confirn^tion of the sale, they 
now sue for the sum above specified being the revenue claimable 
by them as proprietors of 14^ annas of the land, which, by subse¬ 
quent measurement, amounts to beegahs 95-8-15. 

Sheo Shunker Singh, the defendant, answers that having exceed¬ 
ed the period allowed by law for contesting a summary decree, the 
plaintifis^ suit is now untenable; that upon the decision of the 
appeal by the Sudder Court, the plaintiffs demanded and received 
the revenue of 1255 F. from the defendant, notwithstanding that he 
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begged credit for the revenue paid by him, while the sale was 
under litigation,||pind the defendant holds only beegahs 65-5-17, 
at the old rate, whereas the plaintiffs have twice erroneously sued 
him, once for the revenue of beegahs 80-19-17, and now for 
beegahs 95-8-15. 

The other two defendants did not answer the suit, but permitted 
the case to go against them exparte. 

The principal sudder amcen decreed the entire claim in favor 
of the plaintiffs, rejecting the objections of the defendants, in the 
absence of proof, and on account of his failure to point out his 
witnesses. 

The appellants urge that no subpoena was ever issued, and that, 
being unable to attend previously on account of illness, the petition 
of one of their party praying for the receipt of the usual rees for 
the service of the subpoena was disallowed on the 13th, and the 
case disposed of on the 15th June 1849, hence the remark of the 
principal sudder ameen relative to the appellants^ neglect to point 
out the witnesses is gratuitous; and that they have ample proof to 
establish the entire payment of the arrears souglit, as well as to 
prove the area of their tenement to be no more than is alleged by 
them, but that indisposition prevented the same from’ being filed in 
<lue time. * • 

Without going into the merits of the appeal, it is sufficient to 
observe that the principal sudder ameen has passed no opinion 
whatever on the point so prominently^leaded by the defendant, as 
to whether the plaintiffs’ suit is cognizable or not with reference to 
their having exceeded the period allowed by law for contesting a 
summary award; and on referring to the proceeding held by that 
officer under Section 10, Regulation XXVI. 1814, I find that 
this issue was not once mooted by him, and consequently the 
collector’s decision is not even filed. It is impossible, moreover, 
without an accurate measurement of land sub lite to arrrive at any 
satisfactory conclusion in this case; and the plaintiffs themselves, 
I see, petitioned, on the 13th June 1849, for tho deputation of an 
ameen for this purpose, which was (strange to say) disallowed by 
the lower court The judgment therefore, in my opinion, is both 
defective and faulty, and as such I annul the same, and remand the 
case for re-trial. The usual order will pass for the refund of 
stamp value. 
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PiiESENT: 11. STAINFORTII, Esq.^ Judge. 

The 2nd July 1850. 

No. 1 of 1850. 

Appeal from the decision of Moulvee SaaAit Alee Khan^ Principal Sudder 

Ameeny dated \2th December 1849. * 

Juggumath Das and others. Appellants, 

versus 

Brijgobind Das, Respondent. 

Respondent sued for Sicca rupees 225, 12 annas, principal, and 
Sicca rupees 215, 4 annas, interest, in all 440 Sicca rupees, or 470 
Company’s rupees, 6 annas, due under a lease. He stated that certain 
estates were leased to him on the 30th Chyte 1238 ; that his fathej; 
was owed 500 rupees by Juggumath and his deceased brother, hus¬ 
band of the other appellant, and the agreement was that the lesseo 
was to have possession for ten years from 1239, was to pay the 
Government revenue 24 Sicca rupees, 8 annas, 8 pie, 8 gundahs, 
and was to take 50 rupees yearly, on account of his advance, from 
the estimated rental, 74 Sicca rupees, 8 annas, 8 pie, 8 gundahs; 
that he obtained possession and collected up to the end of 1241, and 
realized, after payment of the Government revenue, 150 rupees, as 
is endorsed on the deed of lease; that he was disseised from 1242; 
and that he has been paid 50 rupees, endorsed by appellants on the 
deed of lease, besides 50 rupees under a toka, and 6 rupees 12 
annas and 17 rupees 8 annas under dakhillas. 

Appellants admittijd the deed of lease, and pleaded *that only 
300 rupees were due to respqndent’s father; and that the rest of 
500 rupees is composed of interest, legal and illegal; that respon¬ 
dent disagreed with the ryuts, and could not collect from them, and 
therefore possession wa^ given over from 1242, to the late Bishen- 
porshad, one of the lessors, who was on terms of friendship with 
respondent, and who collected the rent, and paid respondent in full, 
sometimes taking tokas, or receipts, and sometimes taking none; and 
that the deed of lease was not returned in consequence of disputes 
about interest, &c. &c. 

The principal sudder ameen (Moulvee Saaclut Alee) held the 
forcible dispossession proved, and the payment pleaded by appellants 
not proved, and, on these and other grounds, decreed the claim. 

48 
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Appellants now urge, in addition to the j>leas, in llieir answ'er, that 
the repayments pleaded by them are proved by the tokas, or receipts, 
and the witnesses present during the examination of accounts; tfiat 
it is not usual to have tokas and other zemindarec papers attested 
by witnesses; that respondent admits realization under tokas and 
dakhillas; that, had respondent been dispossessed, as he alleges, he 
would have sued for possession, or the balance duo to him, and not 
have delayed this suit till lapse of upwards of twelve years from the 
time when lie asserts himself to have collected rent from the land 
fanned; that, though the principal sudder ameen caused respondent 
to write before him, and that writing does not agree with his signa¬ 
ture on the tokas filed hy appellants, it disagrees also with his signa¬ 
ture upon liis vaqulutnamah^ that no other papers were sent for, 
as apjlellants w'ished, in order tliat the signatures on them and on 
the tokas might be compared; and that interest is barred by the 
terms of the lease. 

Judgment. 

Tlie dispossession of the lessees by the lessors is clearly proved 
hy the evidence of witnesses, which is corroborated hy the circum¬ 
stances of the case. The inclusion of illegal interest is not, in my 
opinion, established or probable. And the appeal really rests on the 
'question whether the receipts filed by appellants arc truc^or not. 
Neither the payment of money under these receipts, nor their exe¬ 
cution, is proved. The witnesses sw'car that they were admitted at an 
audit of accounts between the parties ; but no such mention of such 
audit is made in the answer, and there are other discrepancies, 
which lead it impossible that I should put any trust on these 
receipts: and as the terms of the lease were broken by appellants, 
they cannot he relieved from the penalty of interest on the principal 
sum advanced to them. 

It is therefoue ordered. 

That the appeal be dismissed, and the decree of the principal 
sudder ameen affirmed, with costs. 

The 4Tn Jcjly 1850. 

No. 19 of 1849. 

Appeal from the decision of Mouhee Saadnt Alee,^ Principal Sudder 

Ameen, dated X^tk November 1849. 

Slieochurrun Ome, Appellant, 

versus 

Kamsuntosc Ome, Respondent 

Rest'CNDENT sued for 2 kears homestead and chara land, apper¬ 
taining to his jTjth share by butwarra (partition) of talooka Shceba- 
neepershad. No. 4, with mesne profits. He declares to dispossession 
in 1242, and notices having previously sued twice, one of his suits 
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having been struck off in default, and the other having ended in a 
nonsuit. 

Appellant, in answer, denied that the land appertained to the 
talooka abovementioned, and asserted it to be lakhiraj khanabarec, 
not measured at the time of the decennial settlement, and to be in 
possession of the parties and their co-partners. 

The principal sudder ameen (Moulvee Saadut Alec) decreed the 
claim, because, on a reference to the collector, that functionary did 
not find the land lakhiraj, and because, while no evidence, documen¬ 
tary or oral, had been adduced by appellant, it was proved by the 
evidence of witnesses that the land had been in possession of Ram- 
kant Ral, respondent’s partner, who had been ousted by appellant, 
and whose heii*s had petitioned in sapport of respondent’s claim 
to the land under the partition, the deed of which was not fifbcL 

Appellant now urges that there is a great deal of land in this 
district, which was not measured at the time of the decennial scttle- 
ineut, and which has not been settled, because tliere is no trace of 
it in the collector's office; that, under such circumstances, the 
collector’s report cannot prejudice his claim; that the deed of but- 
warra has not been produced; that some of respondept’s witnesses 
show the land to be common to the parties; that the former suits 
ought to have been sent for; and that Sylab Chung, tenant of *the 
land, is mentioned in respondent’s petition to the magistrate as a 
tenant on khanabarec land, and that respondent’s witnesses show 
that the said Sylab Chung worked without hire for all the parties 
in lieu of rent 

Judgment. 

The evidence of four witnesses has been adduced by respondent 
1 have perused their depositions, and do not deem tliem to bear out 
the assertions in appeal. On the contrary I hold that, in the 
absence of any evidence on the part of appellant, they must be taken 
to have established respondent’s claim, which is, 1 observe, support¬ 
ed by the opinion of the collector. 

It is thebeeore ordered, 

ft 

That the appeal be dismissed, and the decree of the principal sudder 
ameen affirmed, yfith. costs. 
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The Grn July 18oO. 

No, CO of 1850. 

Appeal from the deeuion of Baboo Chunderkishwur Rai, Moomiff of 

Ilinyajeeah^ dated Tird January 1850. 

Jaclubram Mistrcc and others, Appellants, 


versus 


Shcebram Das and others, Respondents. 


The questions at issue in this appeal are, whether the persons 

released by the moonsitf from liability, 
‘under his decree passed against Kalee- 
kapershad and Ram Shuuker, and 
named in the margin, should not 
be rendered liable; and whether 
Sheebram Mistree, Rheem Mistrcc, 


Sh<‘olmim Das, llurrooram Das, 
Hauisoonder, the widuw of Unoop- 
rarn, Cftiirrun Das, I*ooryc Dus, 
Shurruii Das, Naraiii Mistree, 
JSoodam AEstree, Muniu‘e Itam, 
Keshayc Ram, and the widow of 
Gubina Ram. 


Jeetoo Chung, and Sabir Mahomed, who have been sued as collud¬ 
ing with the rest, and defended the suit, should not be saddled with 
their own costs. 


I am of of opinion that the claim is made out against all the per¬ 
sons sued as principals, and that the collusion of Shechram Mistree 
and Bhccm Mistree is proved. Sabir Mahomed, who has iiccvllessly 
filed a separate vaqulutnainah, must bear his costs, and appellants 
prefer bearing the costs of Jeetoo Chung, wliose vakeel is absent 
on leave of absence, rather than wait for a decree till ho returns. 


It is therefore ordered, 


That the decree of the moonsiff be amended, by the persons named 
in the mai'gin being rendered liable, in common with Kaleekapcrshad 
and Ram Shunkcr, The costs in botli courts of Jeetoo Chung will 
he borne by appellants, while those of Shcebram Mistrcc, liJieem 
Mistree, Sabir Mahomed, Syna Clmng, and the j)Crsons sued as 
principals, will be borne by those individuals, 

r _ 

The 8tii July 1850. 

No. 2 of 1850. 


Appeal from the decision of Moulvee Saadut Alee, Principal Siidder 

Ameen, dated 3rd January -IS.'iO. 

Maliomcd Munsoor and others. Appellants^ 


versus 

Gooroopershad Surmah and others, Respondents. 


Respondents, under-purchasers from the auction purchaser, 
have sued for some land as belonging to the property purchased at 
auction, and liave obtained a decree for it with raesno profits; but 
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the principal sudder ameon, (Moulvee Saadut Alec,) has omitted to 
state, in his decree, the period from which tlie mesne profits arc to 
be calculated, an omission which, with reference to the precedent 
of Oomutool Burkut and others, petitioners, decided by the Sudder 
Court on the 3rd of February 1848, is a fatal flaw in the decree, 
and the suit must clearly be remanded that the omission may be 
supplied. 

It is theuefobe obpebed. 

That tlie decree of the principal sudder ameen bo reversed, and 
tlio suit remanded for the purpose indicated above, and sent to the 
court of the sudder ameen, who will take such notice of the other 
pleas in appeal as their merits may seem to demand. The price of 
the stamp on the petition of appeal* will be refunded, apd the 
sudder ameen will pass proper orders in regard to the remaining 
costs of appeal. 


The 8tu July 1850. 

No. 4 of 1850. 

Appeal from the decision of Moulvee Saadut AleCy Principal Sudder 

Ameen, dated 26th March \85Q» ’ « 

Bhageeruttec Dcbca and others. Appellants, 

versus 

Surroopchund Shah and others, Respondents. 

Appellants were petitioners in the suit of Surroopchund Shah 
versus Mcerza Mahomed Beg and others. They objected that the 
jdaintift* had included, in his claim, some land belonging to them, 
and the principal sudder ameen, noticing, that they had adduced no 
evidence, documentary or oral, provided that no injury should 
accrue to them from his decree. 

They now urge that the amcen, deputed by the principal sudder 
ameen, reported the whole of the land claimed by the plaintifls to 
belong to their talooka; and that as the araeen’s proceedings had 
been approved, it was not to be expected that a future order would 
be passed setting*thcin aside; and they pray that evidence be taken 
from them and a local enquiry instituted. 

Judgment. 

As appellants’ right have been clearly reserved by the principal 
sudder ameen, I ^see no reason for allowing the prayer of their 
appeal. 

It is TnEKEFOUE OUDEUED, 

That the appeal be dismissed, with costs. 
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Tue 8th July 1850. 

No. 5 of 1850. 

A][}peal from the decuion of Mouhee Saadut Alee, Principal Sudder 

Ameen, dated 26tk March 1850. 

Mahomed Yar and Mccrza Mahomed Beg, Appellants, 

versus 

Surroopchund Shah, Respondent 

Respondent sued for 30 koolbas, 11 kear, 6 jet, 1 reg of land 
and baree in talooka Mahomed Fyaz, No. 8, purchased by him at 
a sale in realization of arrears of revenue; and for realization of 
421 rupees, 8 annas, 6 pie, the mesne profits, with annulment of 
the chpet tenure advanced by Mirza Mahomed Beg, appellant 

Mirza Mahomed Beg filed an answer in resistance of the claim, 
pleading that the land in suit appertains to the dependant talooka 
iJnund Bukhtyar, No. 3, whereof this defendant avers himself to 
have received one-fourth in gift from liis father-in-law, Bukhtyar 
Khan, who paid rupees 6, annas 3, gundahs 4 revenue through 
the proprietor of respondent’s talooka, with the same amount through 
the owners of talooka Mahomed Ryaz, and the rest through the 
proprietors of other talookas, named Nazim Unfur, &c.; that Khadim 
liussool and others sued for possession of half the property pertain¬ 
ing to talooka Unund Bukhtyar, which is dependant on falooka 
Nazim Unfur, and obtained a decree; but this was reversed in 
appeal by the zillah judge and court of appeal; and that the proprie¬ 
tors of respondent’s talooka have never had possession, &c. &c. 

The principal sudder ameen, (Moulvec Saadut Alee,) held the 
claim made out by the evidence, documentary and oral, adduced 
by respondent, and by the local enquiry made by an arneen deputed 
for the purpose, and decreed accordingly, noticing that the decisioji 
of the court of appeal did not affect the present suit, seeing that the 
former proprietors of respondent’s talooka was not a party to it, and 
further that no documentary evidence had been filed by the appel¬ 
lants who defended the suit 

Appellants now urge that Section 33, Regulation XL 1822, 
formerly in force, and the tenor 'of Section 26, Act 1. 1845, 
bar respondent’s claim to possession, with mesne profits, when 
appellants are. willing and ready to pay their, fixed jumma; 
that though the jumma of their tenemeiit is not liable to be 
enhanced, still when the respondent acts under Section 9, Regulation 
.V. 1812, it may be matter for decision whether it is liable to 
enhancement; that Mirza Mahomed Beg, appellant, went to Cal¬ 
cutta to carry on a special appeal from the decision of this court 
(dated 28th December 1848,) which has been admitted, and with 
record connected with which the decree of the court of appeal is 
filed; and that, notwithstanding this, the principal suddder ameen 
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had passed a decree without examining that record; and that the 
anieon behaved partially: and Mahomed Yar urges that he 
arrived at majority before the case was decided, and should have 
been served personally with a notice of suit. 

Judgment. 

It is not urged that Mahomed Yar was not a minor at the com¬ 
mencement of the sidt, and that he was not legally made a party to 
it; but it is urged that he reached his majority before the suit was 
concluded; and, in such case, it appears to me that he ought himself 
to have come forward and preferred his claim to appear, personally 
or by his own vakeel, and that the absence of fresh notice docs 
not affect the principsJ sudder ameen’s ^decree. 

Appellants urge that part of their tenure has been cstabliskod by 
a decree by the late provincial court of appeal; but neither respon¬ 
dent, nor any former proprietor of talooka Mahomed Fyaz, was a 
party to that decree which related to that portion of the dependant 
tenure, w-hich is connected with talooka Nazim Unfur, and conse¬ 
quently it cannot have the slightest effect on respondent’s claim. 

Further, no documentary evidence has been adduced, showing 
that appellants have a right to hold at a fixed rate of rent, or any 
good reason assigned for not adducing it if any were forthcoming. . . 

Un(\pr these circumstances I see no ground for interference. 

It is TnEREFOUE ORDERED, 

That the appeal bo dismissed, and the decree of the principal sud¬ 
der amecn affirmed, with costs. 

The 9th July 1850. 

No. 109 of 1850. 

Jppeal from the deemon of Bahoo Ramtaruk Rai, Moonsiff of Lushker- 

poovy dated 2^th May 1850. 

Rutna Buttcc Debea, Appellant, * 

versus 

R^dha Kishen Shikdar, Respondent 

The circumstances of this case are stated at page 180 of the 
Decisions of this court’for December last, on the 20th of which 
month the suit was remanded, for enquiry whether a settlement 
had taken place between the parties, subsequently to the insti¬ 
tution of this suit, as is asserted by appellant in her petition of 
the 10th May 1849. 

In his petition, dated 14th July following, in answer to appel¬ 
lant’s petition, respondent passes over appellant’s allegation that the 
claim was agreed to bo settled for 25 rupees, on the 20th Phalgoon 
1255, when respondent tore up the receipt put into his hands for 
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Signature, in consequence of its being defiled by exudation from his 
nose. He merely denies receiving money, as he is averred to have 
done on the 15th Bysakh 1256. But the negociation for settlement 
on the 21st of Phalgoon, which he neither admitted nor denied, 
appears to me proved by the evidence, which has been now taken 
by the moonsiff; and the testimony of the witnesses to the receipt is 
corroborated by comparison of respondent’s signature on his petition 
of the 12th of March with his denied signature in the receipt; and, 
on the whole, I am of opinion the receipt is a genuine document 

It is therefoue ordered. 

That tlie decision of the moonsiff bo reversed, and the suit dis¬ 
missed, with costs. , 

r -- 

The 9th Juey 1850. 

No. 110 of 1850. 

Ajipcal from the decision of Baboo ChiinderkUhwur Rai, Moonsiff of 

' Ilingajeeah^ dated 2dth May 1850. 

Badha KJshcn Shikdar, Appellant, 

versus 

' Rutnabutteo Dehea, Respondent. 

This Is the cross appeal in the suit disposed of under appeal No. 
109. Appellant prays that a part of his claim, disallfiwcd by tlic 
moonsiff, may be decreed in his favor; but having decided that the 
whole claim has been settled, such prayer is inadmissible. 

It is therefore ordered. 

That the appeal be dismissed, with costs. 


The 10th July 1850. 

No. 6 of 1849. 

Appeal from the decision of Moulvee Saadut Alee, Principal Stidder 

Ameen, dated 2lst May 1849. 

Surroop Chunder Dhur and Beeshaye Pal, Appellants, 

versus " 

R^ Chunder Dut and others, Rcspondnnts. 

Appellants, second purchasers from the auction purchaser of 
talooka Aaadool Re^sa, sued for some parcels of land comprising, 
according to the mozawaree papers, koolbas 27, kear 8, pao 2, jet 3, 
reg 2 of land, but in reality comprehending 80 koolbas, situated in 
mouzahs Feerigpoor and Barobal, with mesne profits. 

^ Raj Chunder Dut resisted the claim, denying that the proprietors 
talooka Asadool Reza ever had possession of the land in suit, 

' «tid averring it to be burmoottcr in the name of Gyanund 
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Burrumcharoc, to whom it was confirmed on the 5th Juloos, under 
a registered sunnud^ and by whose heirs it was sold to this 
respondent's father. 

Appellants noticed. In their reply, that in • a suit for rent, insti¬ 
tuted by Rajehunder Dut versus Hurrishram Pal and others, tho 
plaintiti* bad, in his reply filed in that case, declared the land to be 
assessed land appertaining to moxizah Peerigpoor; and that his 
vakeel had stated it to be such, in his answer to a question of the 
moonsiff, on the 23rd May 1846. 

Rajehunder Dut filed a rejoinder, in which he urged that he sued 
Hurrishram Pal and others, relatives of Beeshaye Pal, appellant 
in the present suit, for rent of burmootter land; but that his 
vakeel had collusively stated it to be«,ssessed land in his reply, in 
contradiction of the statement in the plaint filed in that c£^c, and 
that he had complained of the circumstance in his petition of appeal 
to the judge. 

The principal sudder amecn (Moulvee Saadut Alec) has dismissed 
the claim, principally because the collector has deemed tho land in 
suit to be respondent’s burmootter land, and because that opinion 
is supported by the sunnud in favor of Gyanund Burrumcharce. 

Appellants now urge, in addition to their old pleas, tliat they 
claim the whole of the land of Perigpoor within certain boundariasi 
that ii is not asserted tliat there is land belonging to the said mou- 
zah outside those boundaries; that the collector had held the excess, 
of land over and above what is recorded in the mouzawarec roll 
to be lakhiraj. 

JUPGMENT. 

There is no question as to the identity of the land; and the par¬ 
ties are agreed that the chief question at issue is, whether the whole 
of Perigpoor and the whole of Barohal belong to talooka Asad- 
ool Rc/a, No. 4, or to the burmootter tenement in the name of 
Gyanund Burrumcharee. 

Appellants, who claim it as part of talooka Asadool Reza, have 
filed, besides their own deed of purchase, copies of tjie mouza- 
warce papers, of thq reply of Raj Chundcr Dut in the suit against 
Hurrishram Pal and others, .and of a report of the record-keepers 
of the collectorate; and they further adduced four witnesses before 
the principal sucfder amecn, and two before the collector- 

On the otherdiand, rpspondents, who claim the land as burmootter, 
have filed a paper purporting to be copy of the grant in favor of 
Gyanund Burrumcharee, together with some kubooleuts and 
zemindaree papers of various dates from 1250 to 1253 B. S.; and 
they adduced two witnesses before the principal sudder ameen and 
three before the collector. 

Appellants’ purchase is not disputed, and the deed recording it 
docs not illustrate the question now before mo. Tho report of tlie 
record-keepers of the collectorate is purely negative, showing that 

49 
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no mouzawarec papers of the asserted lakliiraj tenement arc forth¬ 
coming, tending to prove, but by no means proving, the non-c:xist- 
ence of sucli tenement at the time of the decennial settlement. 
Moreover, the reply, purporting to be that of Raj Chunder respon¬ 
dent, filed by Shecbguttce Surmah, his vaiccel, and the answer given 
by that vakeel to a question asked by the moonsiff in tlie suit of 
the said Raj Chunder against Ilurrish Pal and others, decided by 
the moonsiff of Russoolgungc on the 24th February 1847, are 
transparent acts of collusion and fraud figainst Raj Chunder, who 
protested against them in his petition of appeal, seeing that, in con¬ 
tradiction of the plaint which asserts tlic land of the rent then in suit 
tobc theburmootterland of Gyanund Burrumcharee, they aver it, as 
the defendants aveiTod it to, bo, part of talooka Asadool Reza. 
Lastly, ^ there are the mozuwaree papers, that is to say, papers 
purporting to be copies of tlie papers of estimate on whicli the 
decennial settlement was formed, delivered into the collectoratc 
by the putwarecs in 1208 B. S., e, some years after tlic 
decennial settlement. These papers alone cannot, it is deal*, wlion 
opposed by respondents’ sunnud, or rather copy of a sunnucl, regis¬ 
tered in 1209 B. S., bo deemed conclusive on tlic question of 
right. 

, On the other hand, tlie sunnud adduced by respondents is at 
least as unsatisfactory as appellants’ mouzawarec papci’s, aid tlic 
evidence of the few witnesses atldnccd by the parties affords no 
' good ground on which I can found a final decision clearly. The suit 
must be remanded, and every effort made by local enc^uiry to ascer¬ 
tain whether the land in suit did or did not, at the time of the 
decennial settlement, form part of talooka Oomede Reza, which was 
subsequently divided into talooka Asadool Reza and three other 
talookas. 

It is TIIERErORE OKDERED, 

That the decree of the principal sudder amoen lie reversed, and 
the suit remanded for the investigation designated above, and sent 
to the court of the sudder aincon. The price of the petition of 
appeal will bo refunded- and the sudder ainecn will puss proper 
orders in regard to the remaining costs of appeal. Separate proceed¬ 
ings will be held in regard to Shecbguttce Surmalii vakeel. 
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The lOra July 1850. 

No. 89 of 1850. 

Appeal from the decision of Baboo Chuuder Kishwur Raiy Moonsiff of llin- 

gajeah^ dated 27tk April 1850. 

lloslmn Mahomed, Appellant, 

versus 

Abdool Alee and anothci'. Respondents. 

ArPELLANT sned for 10 rupees, which he gave to Abdool Alee, 
to deliver to his wife, but which Abdool Aloe kept, 

Abdool Alee denied receiving the money, and imputed the suit 
to enmity. 

The moonsiff (Baboo Cliundcr Kishw^ir Rai) dismissed the suit, 
on account of the transaction being averred to have 'taken 
place on a date on which the record of the case, in which appellant 
received the money which he assei'ts herself to have delivered to 
Abtlool Alee, showed that it could not have occurred, and because 
of discrepancies in the evidence of the witnesses. 

Appellant now urges that ]jis claim is established, &c. &c. 

Judgment. 

The money is averred to have been paid to appellant, to induce 
himtojbrcgo prosecution of a case before the magistrate; anS 
though there are discrepancies 1 hold it established that appel¬ 
lant confided it to Abdool Alee for delivering to his wife. 

It is thehepore oudeued. 

That the decrc(! of tlie moonsiff be reversed, and the claim 
decreed, w ith costs and interest, against Abdool Alec, respondent. 


The IOtii July 1850. 

No. Ill of 1850. 

Appeal from the decision of Baboo Chunder Kishwitr Rai, Moonsiff of 

lUngajeeah, dated ^th June 1850. • 

‘Bulram Nao, Appellant, 

versus 

Taranath Dauin, Respondent. 

• • 

Tins suit, in which al)pellant had gained a decree for part of his 
claim, was remanded on tlie 7th of March last; and the inoonsifli on 
the 5th of June, affirmed his previous decision, because appellant, 
who had, on the 20t]i and .'lOth of May, been required to produce 
tlie rest of his evidence and lodge deputation allowance for an ameen, 
had failed to do so. 

Appellant urges that he w as ill; and I think that the moonsiff 
has been precipitate in his decision, which seems to me further 
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objectionable, inasmuch as it does not allow appellant the full 
amount expended by him in serving tlie notice of suit, and 
publishing the proclamation, which should have been allowed in 
full if any part of the sum claimed is decreed. 

It is tiiekefoue okdered. 

That the decree of the moonsiff be reversed, and the suit again 
remanded, for the enquiry designated in my last decision, the 
moonsiff* paying due attention to the remai’k now made on liis 
award of costs. The price of the stamp on the petition of appeal 
will be refunded, and the moonsiff will pass proper orders in regard 
to the remaining costs of appeal. 

Tub V2tii Jvby 1850. 

' No. 85 of 1850. 

Appeal from the decieion of Baboo Chtmdurkishwxir Itai, Moonsiff of 

llingajeeah, dated \lth April 1850. 

Narain Das, Appellant, 
versus 

' Taraiiath Daum, Respondent. 

Appellant, who states that he was a jowardar, or a collector of 
rent in respondent's service, declares that much of the land in his 
jowar was unproductive and therefore paid only part of the rent 
in 1251 B. S., while all the muhtote imposed on the ryuts in 1252 
was not realized; and that respondent, after looking at some of the 
unproductive land, seized and confined him, and compelled him to 
pay, on the 25th Phalgoon 1252, a fine of 45 rupees, for recovery 
of which, with interest, this suit is instituted. 

Respondent urges, in his answer, that appellant withheld part of 
the rent, under pretence of its not having been paid by the ryuts; 
and that, on a verbal discussion of the collections, he paid 25 rupees 
on the date declared in the plaint, as part of the money he had 
appropriated, promising to render an account; and that; finding that 
appcllant'and his partners had been interfering with the lands of a 
m^al let to him by the collector, ^he took appellant to his liouse, 
found that he owed 50 rupees, released him on the security of Gunga 
Gobind, under promise to pay in eight days, a promise which was 
not kept. 

The moonsiff (Baboo Chundcrkishwur liai) dismissed the suit, 
principally on account of the delay in bringing it, and discrepancies 
in the evidence of appellant’s witnesses. 

Appellant now urges that his claim is fully established, &c. 

Judgment. 

The delay in bringing the suit is accounted for by the admitted 
fact that appellant retained his situation, wliich he could not keep 
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and sue. Respondent’s answer admits the use of coercive power in 
regard to appellant, and there is nothing in the discrepancies noticed 
by tlie mooiisiflp which leads me to doubt the extortion complained 
of and the justice of the claim. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the claim decreed, 
with costs, and interest to the date of realization. 


Thf 13th Jui.r 1850. 

No. 108 of 1850. 

Appeal from the decision of Bahoo Chunderkishwur Rai, Moonsiff of 

Uingajeeaht dated 30^ May 1850. 

Doorgaram Doss and others, Appellants, ^ 

versus 

Gopecrain Das, Respondent 

Respondent sued for rupees 6-4, tlie value of a crop of rice, 
and for possession, as tenant, of 1 kear 1 pao of land let him by 
Guneshram, gomashta of Sonaram Chowdhreo and others, under a 
pottah, dated 1st of Jyte 1256; and he stated that he had sowed 
3 pao of land in the month on which the pottah was given,* that 
the pc^'sons sued as principals sowed the rest in his absence, ancT 
carried off the crop of the whole, re-sowed it, and dispossessed 
respondent 

Doorgaram Das and Gourram Das answered, pleading, among 
other matters, that one parcel of the land consisting of 2 pao 5 jot 
Avas given to them in tenancy by the gomashta in Bysakh 1256; 
while the gomashta’s mundul told them, on the 15th or 16th 
Bhadoon, that they might cultivate the other parcel, as I'espondent, 
to wliom it had been given, had failed to do so. 

The moonsiff (Baboo Chunderkishwur Rai) held the claim proved 
by respondent’s witnesses, appellants adducing none, and not attend¬ 
ing to swear to need of witnesses, who had been served with 
subpoenas, and he decided accordingly. * 

Appellants now urge that one of them is a chronic invalid, 
while the other was at Nubbeegunge, and that, therefore, neither 
could attend. * 

. Judgment. 

Appellants were required to proceed in their case on the 8th of 
May, but did nothing in furtherance of it, and the case was decided 
on the 30th idem. The reasons they give in excuse of their laches 
are clearly insufficient, and the justice of respondent’s claim appears 
to me both probable and proved. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 
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The 13th July 1850. 

No. 112 of 1850. 

Appeul from the decision of Baboo Chunderkishivur llaiy Moonsiff of 

Hingajeeaht dated 22nd June 1850. 

Sliuroollali Ilajam^ Appellant, 

versus 

Jycgobind Deb, Respondent. 

This suit was remanded on the 8th of April last for further 
cnq^uiiy; and the moonsiff, finding that appellant had not lodged 
deputation allowance for an aineen required on the l-4th June, has 
affirmed his previous decision. 

Appellant now pleads that notice of the suit having been restor¬ 
ed to tife moonsiff’s file was not given to Iiiiii, and that his vakeel 
had not been authorised to act. 

Judgment. 

I think tliat the moonsiff has been precipitate, and that, even on 
the supposition that the vakeel was empowered to act, further 
time should have been given for the production of deputation 
allowance for ,an ameen. Under these circumstances 1 deem it 
proper to remand the case again, that the further enquiry oi’dered 
cK tile 8th of x\i)ril last be carried out. 

It j8 therefore ordered, 

, That the decision of the moonsiff be reversed, and the suit remand¬ 
ed for further investigation. The price of the stamp in the 
petition of appeal will be refunded, and the moonsiff will pass 
proper orders in regard to the remaining costs of appeal. 


The ISth July 1850. 

No. 113 of 1850. 

Appeal from the decision of Movlvee Mahomed Salim, Moonsiff of 

Sonamgunge, dated \2th June 1850. 

» Sliaraanund Surinah, Appellant, 

versus 

Sheikh Rulima and others. Respondents. 

This was a suit for 3 rupees, the price of rice sold on the I5th 
Jyte 1253. * - ' 

The answer averred payment in full on tlic 16th idem, and 
that the suit was founded on enmity. 

The moonsiff (Moulvee Maliomed Salim,) finding discrepancies 
in the evidence of the witnesses brought to prove respondents’ 
promise to pay, relied on the testimony of respondents’ witnesses, 
and dismissed the claim ; and in this judgment I must concur, for 
it seems to me extremely improbable that, had the rice been unpaid 
for, a suit would not have been preferred earlier. 
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It is theuefore ordered, 

Tliat tlio appeal be dismissed, and tlic decree of tlie nioonslfl* 
affirmed, with costs. 


Tite ISth Judy 1850. 

No. 114 of 1850. 

Appeal from the decision of Baboo Shnroda Pershad^ Moonsif of Ajmeree^ 

ffunf/e, dated \ Sth June 1850. 

Sheikh Jan Mahomed> Appellant, 

versus 

Meher Jan Beebee, Bcspondent. 

Resfondent sued for alimony, alleging that her husbaiM had 
turned her out of liis house, and declined to receive her wlicn her 
father took licr back to him. 

Appellant answered, denying having turned respondent out of his 
house, and averring that she had absented herself from it, and 
that he was willing to support her provided she would live with 
him. , 

The nioonsiff (Baboo Sharoda Porshad) found that the testimony 
of the witnesses supported the side on account of which it had b'cen-* 
adduced; but, findiiig that appellant had married a second wife, he 
trusted the witnesses of respondent, and decreed the claim. 

Appellant now urges that he married a second wife only because 
respondent persisted in remaining absent, &g. 

Judgment. 

It if not clear from the evidence which party is in fault: 
whether appellant turned his wdfe out, or she deserted him; and 1 
think the kazee of the chow*keo should be deputed to ascertain whicJi 
of the conflicting statements is true. 

It is therefore ordered. 

That the decree of the nioonsiff bo reversed, and the suit remanded 
for the enquiry indicaited above. 

The price of the stamp on tlxj petition of appeal will be refunded, 
and the moonsiffwill pass proper orders regarding the remaining 
costs of appeal. 
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Tue ISth July 1850. 

No. 4 of 1850. 

Appeal from the decision of Moulvee Nuzeerooddeen Mahomed^ Moonsijf 

of Parkool, dated lOM December 1849. 

Ramguttee Surmahj Appellant, 

versus 

Slieochurrun Dut and others. Respondents. 

Appellant sued for a parcel of khana baree land and tank 
in talooka Sumpud Ram, No. 22, purchased by his uncle from 
Bhowunessurce Dasce, ^vidow of CTunncshrain, under a deed of 
purchase, dated 19th Bhadoon 1240 B. S., stating that the land was 
let, in the same month, to Sheochurrun and other respondents, who 
paid tfce rent, 1 rupee per annum, till the end of 1253, after which 
year they withheld it 

Sheochurrun respondent answered, averring the land to belong to 
talooka Bijee Ram, No. 21, his patrimony, measured at the time of 
the halabadee measurement, (1236 B. S.,) in the possession of his 
brother Bhowanee Pershad; that the rights and interest of the father 
of Bhowuncssuree, in talooka Sumpud Ram, were sold in 1216 
B. S., in liquidation of his debts, and that the auction purchasers 
^ juid their transferees are In possession. 

Appellant, in his reply, stated that the khana baree land .was not 
sold with the talooka, and that fraud in the halabadee measurement 
cannot prejudice his rights. 

The moonsiff (Moulvee Nuzeerooddeon Mahomed) found the 
land in suit to have been measured at the time of the halabadee 
measurement, in respondents’ talooka, and did not deem tlio ^^sertion 
of rent having been paid from 1240 to 1253 proved; and, on these 
and otlier grounds, dismissed the suit. 

Appellant now urges that the land in suit is pj*oved to appertain 
to the khana baree land of talooka Sumpud Ram, and to have been 
successively in possession of his uncle the purchaser of it, his aunt, 
and himself, &c. 

Judgment. 

The land is admitted to have be(?n, ever since 1240, in possession 
of respondents, who claim it as part of talooka Bi jee Ram, No, 21, 
and support their claim with an extract from the chitta of the 
halabadee measurement of 1236 B. S. Oh the other hand there is 
nothing but the testimony of some witnesses, which is extremely 
vague, to show that respondents have ever paid rent for the land, 
and I cannot rely on it, but hold the suit, instituted in 1255 B. S., 
barred by the law of limitation. 

It is therefoue ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 
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The IGth July 1850. 

No. 43 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai^ Moonslff of Lusbker* 

poor^ dated 2^th December 1849. 

Sheikh Booranooddeen and others. Appellants, 

versus 

Kishun Churrun Das, Respondent. 

Respondent sued for 3 rupees, 4 annas, the price of 13 halees 
of bamboos, his property, grown in talooka Rughoonundun, mouzah 
kismut Burchar, and cut and carried off on the 11th Bysakh 1255 
by appellants and others. , 

Appellants resisted the claim, and pleaded that the lanid is in 
mouzah Nusrutpoor, in the lakhiraj tenure Shah Gudda Hussun, 
settled with Abeerchand Beebee, and by her sold to Bubchand 
Beebee, who holds possession under her purchase; that they cut 
8 halccs only of bamboos in Chyte 1254 B. S.; that the value was 
10 halees per rupee and not 4 halees, as respondent has alleged; 
that the boundaries are wrong; and that Abeerchand and Bub¬ 
chand should have been made parties to the suit. ' 

Respondent, in reply, urged that he bought the land “frejn 
Kalee«Shunkcr Surmah and others, who gave him possession. 

The moonsiff (Baboo Ramtaruk Rai) held it proved by wit¬ 
nesses, and the result of the enquiry of two out of three ameens * 
deputed by him, (the enquiry of the third not having been completed,) 
that appellants cut 10 halees of bamboos from land long in respon¬ 
dent’s possession; setting aside the evidence of appellants’ witnesses 
as tutored, and deeming the land to be not included in that settled 
with Abeerchand Beebee: and on these grounds he decreed in 
respondent’s favor, assuming the value of the bamboos at the rate 
declared by appellants. 

Appellants now urge that lleerajan Beebee (daughter-in-law 
of Bubchand Beebee) has been in possession of the land under a 
deed of dower ever^ since 1255 ; that it is proved to be seega land 
and not to be respondent’s possession; that they are poor, while 
ameens are notoriously corrupt; and that the moonsiff has not 
given due consideration to the case. 

’ • Judgment. 

Local investigation into this case has been completed by two 
ameens, who have found the land to have been in respondent’s posses¬ 
sion : and, from the evidence before me, I see no reason to question 
the propriety of the moonsiff^’s decision. 

It is therepork ordered. 

That tho appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


» 


so 
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The 16th July 1850. 

No. 90 of 1850. 

» 

Appeal from the decision of Baboo Sharodapershad GhosCy Moonsiff of 

Ajmereegunge, dated Yllh May 1850. 

Myaram Mistrec, Appellant, 
verms 

Nitianund Shah, Ecspondcnt 

Respondent, a mahajnn at Sutmooka, states that he has two 
branch houses at Sonamgunge and ITuhbeebgunge: and ho sues 
for the residue of a sum of money, composed of the balances due 
from appellant at tlie last mentioned place and debited in his account 
at Sutiflooka. 

The claim is resisted by appellant with various pleas, wliich the 
moonsiff has overruled, but which I need not consider in detail, as the 
investigation is obviously incomplete, seeing that the account 
books of respondent’s houses at Hubbeebgunge and Sonamgungc, 
from which part of the sum at appellant’s debit was transferred, have 
not been examined, as they, as vrell as the old books in which appellant’s 
dealings are recorded and brought forward, should have been, on 
j^qiliriiig into the merits of a transaction so unusual among maha- 
juns as the one in suit; moreover the name of the person, who 
, inscribed the transfer in the books of the house at Sutmooka, should 
be ascertained, aud his evidence taken. 

It is therefoue ordered. 

That the decree of the moonsiff be reversed, and suit remanded 
for the enquiry indicated above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiff will pass a 
proper order in regard to the remaining costs of appeal. 


• The 18th July 1850. 

No. 115 of .1850. 

Appeal from the decision of Moulvee Mahomed Salima Moonsiff of 

Sonamgunge, dated 12M dime 1850. 

I _ r 

Bulram Das, Appellant, 
vermis 

Unees Mundul and others, Respondents. 

Appellant sued for rent under a kuboolcut, and one of the 
grounds on which his claim has been dismissed is tlie non-adduction 
of the kubooleut. 

Appellant now states that the kubooleut had been made over to 
his vakeel, and that no order was passed directing him to take 
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measures to procure the attendance of the witnesses wlio are named 
on it, and of whom two had not been found on issue of the subpoenas 
for them, while the third had been served with notice, but had not 
attended. 

Judgment. 

I think some order should have been passed directing the adoption 
of further measures for the attendance of appellant’s witnesses, for 
which the knbooleut appears to have Leen unfiled; and, under this 
opinion it becomes necessary to remand the suit. 

It is therekore ordered. 

That the decree of the raoonsifF be reversed, and the suit 
ri^nanded for further investigation. The price of the stamp on the 
petition of appeal will be refunded, and the mooiisiff wiJJ pass 
proper orders in regard to the remaining costs of appeal. 


The 29Tn Judy 1850. 

No. 96 of 1850. 

Apjical from the decision of Mahomed Moasum^ Moonsiffpf Latooy dated 

\Ath May ] 850. 

Gourchnnder Das, Appellant, ’ • ^ 

versus 

Godayenath, llcspondent. 

Ai'pellant’s vakeels agreed, on the 3rd instant, to abide by 
respondent’s oath; and he having this day sworn that the claim is 
false. 

It is ordered. 

That the appeal be dismissed, and the decree of the moonsilf 
affirmed, with costs. 
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Present: The Honorable ROBERT FORBES, Judge. 


The 6tii July *1850, 

No, 71 of 1849. 

Regular Appeal from a decision of Moulvee Mohummed Mokamid^ second 
Principal Sudder Ameen, dated the 23rd August J84D. 

Mr. George Smith, Agent of Messrs. Mackillop, Stewart, and Co., 

(Plaintiff,) Appellant, 

versus 

Sheikh Fuzl Alice, (Defendant,) Respondent. 

This* was a suit originally instituted by Mr. James Gibbon, agent 
of Messrs. Mackillop, Stewart, and Co., proprietors of the Juppah 
factory, (since succeeded by the appellant,) to recover from the 
defendant the sum of Company’s rupees 1673, principal and 
.interest of a loan on bond bearing date the 15th Maugh 1248 F. S,, 
or 22nd January 1841,—the loan, which was by the factory, having 
been made in the time of the former proprietor, Mr. John Bccher, 
who sold the concern to its present owners. It was stipulated in 
the bond that repayment of the sum lent should be made by the 
end of 1252 F. S.; but the debt not having been discharged cither 
in Mr. Becher’s time, or since the concern changed hands, this suit 
is brought for its recovery. • 

The defendant’s answer is a denial of having either executed the 
bond or borrowed the money, and he pleads, with other irrelevant 
matter, that if the Ipan had been true Mr. Becher would have enter¬ 
ed it in his own English account book, and in the list of out- 
standiim debts due to the factory when he made oveY charge to the 
plaintiflPs employers. 

The suit was dismissed by the principal sudder ameen, on the 

S ound that only one witness spoke to the alleged transaction of the 
in, the other wilipesses named in the margm of the bond being 
dead, while the other persona, who gave evidence on the part 
of the plaintiff, are his own servants. Regarding one witness in the 
margin of the deed, named Rujjub Alice, the peon sent with the 
subpoena, first reported him dead on the plaintiffs stating to that 
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effect; and on the latter afterwax*ds representing that the witness was 
alive, such witness was summoned, but the plaintiff was unable to 
point him out. The money is indeed entered in Mr. Beclicr’s 
account book. That gentleman was proprietor of the factory at the 
time the bond was alleged to have been written, and copy of that 
account has been filed; still, oven if p]aintiff'’s witnesses be sum¬ 
moned as he wishes, and they attest the account book as that of 
Mr. Becher, the claim of ihcj)laintiff would not stand good against 
the defendant In regard too to the application of the plaintiff' to 
send for papers filed in the courts and collectorate, to compare the 
signature of tlie defendant on them with that on the bond, as 
the bond itself has not been proved by the witnesses on its margin, 
mere similitude of haiidwriU’ng would not be sufficient 

liy appeal, it is urged by the appealing plaintiff that his servant 
did point out the witness Rujjub Allec; but that the latter 
absconded, as is clear from tlie nazir’s report, under whicli circum¬ 
stances the principal sudder amoen should have taken the other 
steps prescribed by law for securing tlie attendance of the witness. 
His claim, the appellant pleads, is fully proved by the evidence of 
the persons present at the time of the transaction. With refer¬ 
ence too to the doubt thrown by the defendant upon the authen- 
^ ticity of Mr. Becher’s account book, it imperatively behoved the 
principal sadder ameen to have it attested; but he declined taking 
his (appellant’s) list of witnesses. If^ too, agreeably to his (appel¬ 
lant’s) request the papers he had specified had been produced from 
the record office, the handwriting of tlie defendant on them and 
on the bond might have been compared; and accordingly, apprehend- ^ 
ing such comparison, the defendant did not sign his name on his 
vakalutuamah in the lower court, but only affixed his seal. 

Judgment. 

The investigation of this suit by the late principal sudder ameen 
is incomplete and unsatisfactory. 

As one of the witnesses who subscribed the bond appears to be 
still living, though the rest are dead, the necessary steps should 
liave been taken for securing his attendanbe, and recording his 
evidence. The principal sudder ameen ought also to have taken 
the plaintiff’s proffered list of witnesses to attest the account and 
signature of IVfr. Becher, and called for the missl specified by the 
plaintiff in order to compare the defendant’s signature therein 
with that on the bond, for both which objects the plaintiff had 
expressly presented separate petitions. 

Revei*sing the order of the principal sudder ameen, 1 remand 
the case for re-trial, with the usual order for riJiund of the value of 
stampt paper. 
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TiiK Oth July 1850. 

No. 52 of 1849. 

Regular Appeal from a decision of Moonihee SJmkh Reramt Alice, 

Sudder Ameen, dated the 30iA July 1849. 

Bolakcc Lall and Cliummun Lall, (out of four Defendants,) 

Appellants, 

versus 

Bheecliok Singh and others, (Plaintiffs,) Respondents. 

Suit to obtain possession of a one-sixth share of mouzali Diggeo, 
and four mouzahs attached to it,by cancelling a thika pottah, and to re¬ 
cover Company’s rupees 790-14-5, arrcans of rent from 1245 to Chyte 
1254 F. S. The plaintiffs had given their shares, amounting to 2 t^nas, 

6 pie, and something more, in inouzah Diggec and four others, pnr- 
gunnahllajecpore, in thika farm to the two defendants who appeal and 
two others not present in appeal, on a jumma of Sicca rupees 548-2-1, 
or Company’s rupees 584-10-10, from 1245 to 1253 F. S., as per 
pottah dated 27th August 1847; the defendants giving an advance 
of Sicca rupees 1200, with stipulation in the pottah thaf the farmers 
should out of the jumma defray the Government revenue, village 
expenses and interest on the peshgee, and pay the balance then^ 
remainiiig of Sicca rupees 258-11-6 to the plaintiffs, which, how¬ 
ever, they have never done; and after crediting in favor of tho de¬ 
fendants, the rent due from land in their (plaintiffs’) own cultivation, 
also from that producing thatching grass, and peshgee, there remains 
by calculation a balance duo to tliem by the defendants of Com¬ 
pany’s rupees 790-4-4, and something more, w^hich sum the latter 
neither pay nor do they relinquish possession of the property not¬ 
withstanding the expiry of the fanning lease. 

The defendants Bolakoc Lall, Chuminun Loll, and Hunoman 
Shewuk at first answered altogetlier in denial of the justice of the 
plaintiffs’ claim. They pleaded that the plaintiffs gave them and tho 
defendant Bolakce Panreh the farming lease and received .peshgee 
from them, and, after, the execution of the pottah, the defendant 
Bolakeo Panreh (who is the son-in-law of the plaintiff’s brother) 
and the plaintiff, retaining the farm in their own possession, enjoyed 
the profits, and they (the defendants) had nothing to do with it 
They themselves "were on the point of suing the plairitiffs for profits 
of the thika engagement, but the plaintiffs and the said Bolakee 
Panreh restrained them by promises of adjustment, and this suit has 
only been got up beforehand in order to forestall that claim. The 
plaintiffs’statement, Joo, regarding khoodkhast land and that growing 
thatching straw, is not correct, and their claim for possession with- ^ 
out payment of the peshgee is futile. 

The answer of the defendant Bolakee Panreh was a confession of 
judgment, and pleading that ho had paid his share or one-fourth 
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of the plalntilTs claim and withdrawn from possession of the same; 
and afterwards the defendant Hunoman Shewak also filed a peti¬ 
tion, admitting the justice of the plaintiffs claim and representing 
that he too h^ paid to the plaintiffs his share or one-fourth of their 
claim, and likewise relinquished possession, adding also that ho had 
been put up by his two co-defencknts, Bolakee Ldl and Chummun 
Lall, to give me answer which he first did. 

In corroboration too of the truth of the facts alleged in these 
answers, the plaintiffs also by petition prayed that these two 
defendants might be absolved from liability for their claim. 

The sudder amecn, releasing the two defendants Bolakee Panreh 
and Ilunoman Shew'iik from responsibility for their respective 
shares, and finding tlie execution of the thika pottah by the four 
defeiraants and all being in possession proved, both by the evidence 
of witnesses who deposed in his court and before an ameen deputed 
by him, gave the plaintiffs a decree against the remaining two 
defendants for a moiety of the former’s claim, cancelling also the thika 
pottah, on the ground of the peshgee having been paid from the 
produce and of the period of the farm having expired. 

The defendants cast in the lower court pleaded in appeal tliat 
th^ confessions of judgment of Hunoman Shewuk and Bolakee 
•“'Panreh cannot prejudice them, because the former is at enmity with 
them and the latter is a relation of the plaintiffs; that the Witnesses, 
who deposed before the sudder amecn, are dependants of the plain¬ 
tiffs ; and that tlie ameen notwithstanding their (appellants’) being at 
hand took the evidence of dependants and servants of the plaintiffs, 
calling them kashtkars, in their (appellants’) absence, and sent in a 
collusive report without, however, taking the evidence of any of the 
neighbouring people of respectability. Moreover, the plaintiff's 
ought to have kid their action at three times the sudder jumma, 
exclusive of the malik’s right, which, if they had done so, would have 
taken the suit out of a sudder amcen’s and brought it within the 
cognizance of a principal sudder ameen. 

* Judgment. 

' The defendants demurred by petition in the court of first instance, 
five months before the suit was decided, though pot until after com¬ 
pletion of the pleadings and recording of the proceeding under Sec¬ 
tion 10, Regulation XXVL 1814; that, the plaintiff had under¬ 
valued the contested property, but the sudder amoen disposed of 
the case .without passing any order on that point, which it was 
incumbent on him to do with reference to the Circular Order No. 161 
of the 20th Au^st 1841. ^ 

Considering ms investigation of the suit to be therefore faulty 
and imperfect, I reverse his decision, and remand the suit to the sadder 
nmeen for re-trial, with the issue of the usual order for the refund of 
the'walue of stampt paper. 
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The 15tu July 1850. 

No. 50 of 1849. 

Reyulai^ Appeal from a decision of Moulvee Niamut Alice Khan, first 
grade Principal Sudder Ameen, dated the May 1849. 

Trilok Singh, (out of four Defendants,) Appellant, 

versus 

Slieosuhye Salioo, (Plaintiff,) Respondent, 

Suit to cancel a bill of sale, dated l7th October 1844, of a 
4 annas share of mouzah Beshee Byjinath, pergunnah Trisut, and a 
3 annas, 7 gundahs, 3 cowrees share of mouzah Beneepore Kceroo, 
pergunnah Tirlokchowur, in realization of balance of a decree for 
Company’s rupees 1073-15-2^. * 

The plaintiff, who instituted this suit on the 8th August 18r?6, had 
obtained a decree on the 27th May 1845, on a bond against the 
heirs of Oomrao Chowdhrec (defendants in the court of first instance) 
on the one part, and the heirs of Boonyad Chowdlirce on tiie other, 
for Company’s rupees 1262, and in executing his decree indicated 
the above property as belonging to his debtors for sale; on wliich 
fllanik Singh, the father of the appellant, filed a petition of objec¬ 
tion, representing that he had purchased the said property by^ the 
bill of sale abovementioned from the heirs of Oomrao Chowdhree^ 
and one Bhcka Singh also objected on tlie ground that he had 
purchased another share from the Iieirs of Boonyad Chowdhree by 
kubalch dated the 13th of Jyte 1251, or 15th May 1844, and tlic 
objection of the latter was admitted on the 13th September 1845. 
On tliat the plaintiff* sued regularly to liave that kubaleh cancelled ; 
but, a compromise having been effected, the suit was withdrawn. 
Afterwards on the 29th June 1847, the objection of Munik Singh 
was also admitted, and thence this suit 

The answer of Tirlok Singh was, that, with reference to tho 
Circular Order of 30th September 1847, the plaintiff’s action 
involves a splitting of claim which is prohibited, and the omission of 
the present claim in the suit against Bhcka Singh renders* this suit 
inadmissible. His (defendant’s) bill of sale is of date anterior to 
the plaintiff's bond suit • 

The other defendants did not defend tho action. 

The principal sudder amcen, cancelling the bill of sale to Manik 
Singh, gave tlfe plaintiff a decree. He was of bpinion that the 
defendants in«the bond case, seeing no other chance of saving their 
property, someliow got hold of an old stamp! paper, and, antedating 
the bill of sale, had it registered on the 5th of March 1845, 
after the above syit had been instituted, which was on the 27 th 
February preceding. Besides which, it aj^ears that the seller 
and buyer stand in the relationship to each other of unble 
and nephew. Moreover, Bheka Singh, when the plaintiff sued to 
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cancel the bill of sale of the other half share to him, compromised 
tJie claim; and the circumstajices of the defendant’s purchase in this 
case being parallel, there can be no doubt that the bill of sale ought 
to bo cancelled, the plaintiff’s claim being also established by the evi¬ 
dence of witnesses, the original bill of sale, and other papers. 

The single appealing defendant repeats in appeal the plea urged 
below, regarding the applicability of the Circular Order of the 30th 
September 1847 to the plaintiff’s suit, from the latter’s non-inciitioii 
in the suit for the cancelmeut of Bhoka Sing’s kuhalch, of that under 
litigation in this case. 

He pleads that, as the plaintiff’s object was to realize his decree, 
liow could ho be satisfied by receiving half of it, seeing he had no 
right to divide an ijmalee ^decree ? Tlie fact too of the kuhalch 
being registered subsequently to the institution of tlio suit docs not 
invaliaate it. Had indeed an ishtaliar been issued prohibiting 
alienation before the sale, there might have been somctliing to saj'. 
Relationship too is no legal bar to purchasing; and in the objection 
case his (appellant’s) being in possession was established. 

Judgment. 

I am of opiijion that the Circular Order of the 30th of September 
1847 does not at all apply to this case ; and that the pica of the appel- 
k»>t, regarding the plaintiff’s compromise of the suit he instituted 
against Bheka Singh and of the former’s being satisfied with half liis 
claim although the decree was ijmalee, cannot invalidate the 
plaintiff’s claim in this suit, because that arrangement between thfe 
plaintiff and Bheka Singh has become final. 

I concur in opinion with the principal sudder ameen that the bill 
of sale is collusive, and, upholding liis decision, I dismiss the appeal, 
with costs chargeable to the appellant. 


The ISxn July 1850. 

No. 54 of 1849. 

Regular^Appeal from a decision of Moulvee Mohummud Mohamid, "Ind 
grade Principal Sudder Ameen, dated the \Aih June 18-40. 

Bidyanath Dass, (Plaihtiff,) Appellant, 

versus * 

Baboo tlamnarain Singh and others, (Defijudants/) Respondents. 

Suit to recover Company’s rupees 1725-5-6, principal and inter¬ 
est, on account of surplus rent of land under cultivation and produce 
of jack and mango trees from 1251 F, S., situate in talook Bhugwan- 
pore, purgunnah Dhurrour. , 

The parties, circumstances, pleadings, proofs, and grounds of 
decision in the lower court being similar, this and the four following 
cases. Nos. 55, 56, 57, and 58 of 1849, are brought on for hearing 
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together, the judgment recorded in tlie two first being applicable to 
tliat in all the rest 

Bott tlic parties to this suit are inaliks holding equal or 8 annas 
sliares in the above talook, tlie property being ijmalee or held 
jointly, caclnnalik however having land for his own separate cultiva- 
tion. From 1242 to 1244 F. S. 56 beegahs, 8 cottahs, 14 dhoors, 
and from 1245 to 1255 F, S* 81 beegahs, 14 dlioors of land were 
cultivated by tlic defendants in excess of the quantity cultivated 
by the plaintiff himself; and the defendants appropriated to their own 
use the entire produce of certain jack and mango orchards. Deduct¬ 
ing accordingly the defendants’ rightful share, the plaintiff’ claims 
and sues to recover the value of the other share. 

The defendants deny the justice of, the plaintiff’s claims. They 
plead that between Biqraj Singh alias Bechun Singh, wliosQ share 
the plaintiff purchased, and them (the defendants,) there was a 
dis])utc of this kind before, on which occasion the said Birjraj Singh 
had measured, with the land in their (defendants’) cultivation 30 
becgalis and 10 cottahs, which were in the possession ofMusst. 
Mundil Koonwur; but the principal sudder ameen, Abdoolla Beg, 
decided tliat the land of Mundil Koonwur was separate and distinct; 
it turned out that the land in their (defendants’) (hiltivation was 
in reality less, and a surplus actually receivable by them; and that 
decision was upheld in appeal. Therefore, the plaintiff’s suit m 
opposition to that judgment is inadmissible. Besides, when the 
plaintiff'purchased Bechun Singh’s share, he Avrotc tliem (defendants) * 
a chittee expressive of his having no concern with the land 
in Musst. Mundil Koonwui’’s possession, and with respect to thirteen 
mango topes, &c., the plaintiff's father wrote them (defendants) 
a chittee stating that he laid no claim to them. They (defendants) 
Inxvc a very large sum to receive from the plaintiff, to baffle his 
claim for which lie has got tlie start of them and brought this action. 

Two persons, Jobraj Barthee Gosain as malik, and Praii Dhon 
Dass as bis thikadar, came forward as third parties, and represented 
tliat 25 beegahs of land in mouzali Huslee Kullianpore, pergunnah 
Dliurrour, were shegwuttur, held in the name of Badul GTeer, which 
the plaintiff made the ameen measure with the land in the defendants’ 
cultivation. 

On the 13th May 1840, Ashruf Ilossein, principal sudder ameen, 
nonsuited the plaiiitiffi on the ground of his suit, including several 
claims. But that decision was reversed by the Sudder Court, because 
the property was in tlie same muhal, that Court also ruling regard¬ 
ing the plea of the defendants that some of the land in dispute was 
in Iviusst. Mundil Koonwur’s possession, that such plea if proved 
would be a ground for dismissal, but not for nonsuit. 

The suit then came before the officer whose decision is now under 
trial in appeal, and he dismissed it, observing that by comparing 
the papers filed by both parties it ai)pearcd that 254 beegahs, 6 
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cottahs, 17 dhoors, and something more according to the admission 
of Pran Dhon Dass^ defendants’ putwarrec, were in tlie plaintiff’s 
cultivation, and 364 beegahs, 8 cottahs, 14 dhoors, and something 
more, according to the ameen’s khusreh and list given in by the 
plaintiff, and comparison with the putwarree’s papers, in that of 
the defendants,—there remaining only 55 beegahs, 1 cottah, 18 
dhoors, and something more, as excess in the cultivation of the 
defendants. Now, regarding the land in Musst Mundil Koonwur’s 
possession, the decree of Abdoollu Beg, principal sudder ameen, of 
the 23rd July 1833, establishes tliat land to be separate and 
distinct, 25 beegahs being proved by the moonsiff’s decree of 8th 
August 1838, and other papers, to be Then deducting 

the total of these two quantitkjs of laud, which are held separately, 
there ymains no surplus in the defendants’possession. 

Tlie plaintiff^ as apjiellant, avei’s that tlie maliks of the whole 
16 annas gave 30 beegahs 10 cottahs of land to Musst. Mundil 
Koonwur, a relative of Becliun Singh, the seller, and of the 
defendants (respondents) for her maintenance during her life, and 
she was alive when Abdoolla Beg gave his decision. On her 
death Bechun Singh and the defendants equally divided the 
land between them: and it is clear from the ameen’s investigation 
ajyb putwaree’s papers that, owing to the disciple of Badul Geer not 
being forthcoming, Betihun Singh the seller and the defendants con- 
^ tinued in possession of the above 30 beegahs and 25 beegahs of 
sheovnittur land, Prom 1242 F. S., the defendants dispossessed liiin 
(appellant) of half of the 30 beegahs, and from 1245 F. S. of half of 
tlie 25 beegahs of land. 

To this the respondent, with other matter, rejoins that the report 
of the ameen deimted having been pronounced suspicious by the 
jirincipal sudder ameen, Ashruf Ilosscin, an order Avas passed 
for the deputation of another, which, however, was not carried 
into effect. 

Judgment. 

The final order in this case was based on enquiry made by an 
ameen, whoso report, however, not being deenled trustworthy, an 
order Avas passed and recorded for dfeputing anotlicr ameen, Avhich, 
howeAxr, was never carried into effect The investigation is there¬ 
fore manifestly incomplete, and, the order of the pfincipal sudder 
ameen being reversed, the suit is remanded* for re-trial, Avith the 
issue of the usual order for refunding the value of stampt paper. 
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The 15tii July 1850. 

No. 55 of 1849. 

» 

Reffular Jppeal from a decision of Moulvee Mohmnmud Mohamid, 2nd 
grade Principal Sudder Ameen, dated the \Ath June 1849. 

Baboo Ramnarain and another, (Plaintiffs,) Appellants, 

versus 

Bidyanath Das, (Defendant,) Respondent 

Suit to recover Company’s rupees 1599-4, and something more, 
on account of principal and interest of surplus of rent of 29 beegahs 
14 cottahs of land in the defendant’s cultivation in mouzah Baherah, 
included in talook Bhugwanpore, pcrgunnah Dhurrour, from 1243 
to 1254 F. S, ^ 

This suit was instituted on the 22nd September 184)^, or 
27th Bhadoon 1254 F. S-, and the plaintiffs allege themselves to be 
inaliks of half the above mouzah, in which the defendant has also 
acquired a right to the same extent by purchase from 1242 F. S. 
The defendant, however, cultivated and enjoyed more tlian his share 
without any settlement or adjustment, and, with a view to frustrate 
their (plaintiffs’) claim, instituted the preceding suit, in their an¬ 
swer ill which they (plaintiffs) gave the true state of the case, .but, 
owing to the action having been nonsuited, their pleas were Adc 
investigated. 

In his answer, the defendant pleads the statute of limitation, the 
plaintiffs having, with a view to evade that law, relinquished their 
claim for 1242 F. S., the year of his purchase and sued from 1243 
F. S.; that, in the suit in which he (defendant) was plaintiff, enquiry 
having been made by an ameen there turned out to be a surplus due 
to him (defendant,) which suit was remanded for re-trial by the Sud¬ 
der Court, and that in anotlier suit, which the plaintiffs had before 
this instituted against him, they alleged in their plaint that, all claims 
on account of monetary transactions between them having been 
adjusted, he (defendant) had executed an ikrarnameh, or deed of 
agreement to that effect, which suit was however dismissed. 

The principal sudeter ameen decided the suit by dismissing it (as 
well as the tliree others immediately following. Nos. 56,57, and 58 of 
1849) for the following reasons. Had the claim been a just one, 
the plaintiffs wojild not have remained silent for 12 years, and the 
ikraniamah referred toTin the defence is dated 11th Kartikh 1249 
F. S., and th^ terms of it are without reservation regarding the set¬ 
tlement of all pecuniary transactions from 1242 to 30th Assin 1249, 
and although it does not particularly specify any claim on account 
of kasht or cultivation, it is conclusive against the admissibility of 
the plaintitt‘’s claim, the reasoning recorded in the decision of the 
preceding case regarding the ameen’s enquiries being applicable to 
this suit. 
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In appeal; the plaintiffs plead that their suit was instituted within 
12 years, and that they (defendants in the preceding suit) having 
presented a petition of objection, the principal sudder ameen passed 
an order to the effect that, as there seemed grounds for suspecting 
the truth of the ameen’s report, the land should be measured by 
another ameen, under «which circumstances the report of the anxeen 
and calculation founded upon it were necessarily void, their (plain¬ 
tiffs’) claim being satisfactorily established by evidence. 

Judgment. 


The grounds of decision recorded in the judgment in tlie preced¬ 
ing case are applicable to this suit, with this addition that it docs not 
appear clear why the princij^al sudder ameen has decided that the 
plaintiffs’suit was not preferred until after the lapse of 12 years as, 
suing^nly from 1242 F. S., his suit would seem to be within that 
period. 

The order of the principal sudder ameen in tliis and the three 
appeals immediately following. Nos. 56,57, and 58, is reversed, and 
the suits remanded for re-trial with the issue of the usual order for 
the refund of the value of stampt paper. 


‘ The loTii July 1850. 

No. 56 of 1849. 

Regular Appeal from a decision of Moidovee Mohummud Mohamid^ 2nd 
grade Principal Sudder Ameen, dated the \Ath June 184^. 

Baboo Ramiiurain Singh, and another, (Plaintiffs,) Appellants, 

Bidyanatli Dass, (Defendant,) Respondent. 

Suit to recover Company’s rupees 1103-8-9, and something 
more, on account of principal and interest of surplus rent of land in 
defendant’s cultivation, in mouzali Blmgwanpore, pergunnuh Dliur- 
rour, from 1243 to 1254 F. S. 

Judgment. 

* • 

For grounds of decision, vide those recorded in the jireccding 
case No. 55. , 

Tlie order of tlie principal sudder ameen is reversed and the suit 
remanded for re-trial, with the issue of the usual order for tlie refund 
of the value of stampt paper. • 
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The 15th July 1850. 


No. 57 of 1849. 

It pgufar Appeal from a decision of Moulvee Mohummnd Mohamid, 2nd 
grade Principal Sudder Ameen^ dated the \Ath June 1849- 

Baboo Ramnuraln Siiigli and another, (Plaintiffs,) Appellants, 

versus 

Bidyanatli Dass, (Defendant,) Respondent. 

Suit to recover Company’s rupees 483-1, on account of principal 
and interest of surplus rent of land in defendant’s cultivation in 
niouzah Ilupowlee Kullianpore, pergunnah Dhurrour, from 1243 
to 1254 F. S. 


JudgmenA 

For grounds of decision, vide those recorded in the ca^ No. 
55. 

Tlic order of the principal sudder ameen is reversed, and the suit 
remanded for re-trial, with the issue of the usual order for the 
refund of tlie value of stampt paper. 


The ISth July 1850. . 

i 

No. 58ofl849. 

Regular Appeal from a decision of Moulvee Mohummnd Mohamid^ 2nd 
grade Principal Sudder Ameen^ dated the 14^4 June 1849. 

Baboo Ramnurain Singh and another, (Plaintiffs,) Appellants, 

versus 

Bidyanatli Doss, (Defendant,) Respondent. 

Suit to recover Company’s rupees 105-4-3, on account of prin¬ 
cipal and interest of surplus rent of land in defendant’s cultivation 
in mouzah Godhail Supoul, pergunnah Dhurrour, from 1243 to 
1254 F. S. 

Judgment. 

• 

For grounds of decision, vide those recorded in ,the case No. 55. 
The order of the principal sudder ameen is reversed, and the suit 
remanded for reftrial, -with the issue of the usual order for the 
refund of the value of stampt paper. 
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The Hth July 1850. 

No. 112 of 1850. 

« 

Regular Appeal from a decision of Pundit Dataramy Moonsiff of TeighrOy 

dated the February 1850. 

Choonee Raee aiid^shwur Raee^ (Defendants,) Appellants, 

versus 

Oomrao Rae, (Plaintiff,) Respondent 

Suit to recover Company’s inipces 250-1, principal and inter¬ 
est of a loan on bond, bearing date the lltli JVIaugh 1254 F. S., 
or 12th January 1847- * 

Th^ and the three cases which follow Nos. 113, 114, and 115, of 
1849, being bond suits between the same parties, under the same 
circumstances, with similar pleadings, and the same proof, arc 
brought on for hearing and decision together, one judgment being 
applicable to all. 

The four loans are alleged to have been made on different dates 
during the period of about three years, and the bond in the present 
case contains* a promise of repayment in the end of Assar 

1256 F. S. 

• * 

The defendants deny the loan in all the suits, and plead that it is 
not customary for separate bonds to be wTitten yearly between the 
same lender and borrower. 

The moonsiff, finding the claim of the plaintiff established by tlie 
testimony of the writer, (who wrote all four bonds,) and of the sub¬ 
scribing witnesses, (who are the same in two of the bonds,) decreed 
all four suits in the plaintifTs favor. 

The defendants, appealing, urge that in three of the bonds the 
stampt paper was purchased by the plaintiff himself, and that of the 
remaining bond by his mooktear, Goordyal Singh, whereas the wit¬ 
nesses depose that they (appellants) brought the stamps with them. 
The circumstance too of all the bonds being written by one and the 
same person and signed by him for the other witnesses favor 
the suspicion of fabrication, it not bejng stated in the bond whether 
the defendants themselves signed their names or some one for 
them. They plead that this suit has been trumped up against 
them through enmity, on account of their hp,ving come forward as 
objectors when the plaintiff filed a case for mutation of registry in 
the Monghyr collectorate. Had the transaction really occurred, 
the bonds of anterior date would have been destroyed when that 
of the latest date was written. The ink and signature on each 
bond, though of different dates, appear the same, from which it is 
apparent that all four bonds were written at the same time, the 
evidence too of the witnesses being contradictory. 
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The payment of the money borrowed and the execution of the 
bond bbing duly and satisfactorily proved in regard to each of the 
loans, and nothing adduced in appeal sufficient to impugn the 
correctinoss of tlie judgment of tlie lower court, I s^rm the 
moonsift‘’s decision in this and in each of the three succeeding 
cases, and dismiss the appeal in each, with costs payable by the 
appellants. 


The 17tii July 1850. 

No. 113 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Teighra^ 

dated the February 1850. \ 

Clioonee Race and Eshwur Race, (Defendants,) Appellants, 

versus 

Oomrao Race, (Plaintiff,) Respondent 

Suit to recover Company’s rupees 31-12-6, principal and interest 
of a loan on Ijoiul, bearing date the 7th Kartikh 1255, F. S., or 30th 
October 1847. 

Judgment. ’ * 

For grounds of decision, judgment recorded in the preceding 
case. No. 112 of 1850. 

The decision of the moonsiff is affirmed, and the appeal dismissed, 
with costs payable hy the appellants. 


The 17th July 1850. 

No. 114 of 1850. 

Regular Appeal from a decision of Pundit Bataram, Moonsif of Teighra, 

dated the February 1850, 

Choonee Race and Eshwur Raee, (Defendants,) Appellants, 

. versus 

Oomrao Raee, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 54-15, principal and interest 
of a loan on bond, bearing date the 19th Maugh 1255 F. S,, or 8th 
February 18-^8. 

Judgment. 

For grounds of decision, wft/e judgment recorded in case No. 112 
of 1850, . 

The decision of the moonsiff is affirmed, and the appeal dismissed, 
witli costs payable by the appellants. ’ 


52 
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The 17Tn July 18o(). 

No. 115 of 1850. 

Uegidar Appeal from a decision of Pundit Pataraniy Moonsijff of Tetghra^ 

dated the ist February 1850. 

Choonee Race, (Defendant,) Appellant, 


versus 


Suit to 
of a loan on 
October 1848, 


Oomrao Race, (Plaintiff,) Respondent. 

recover Company’s rupees 23-14, principal and interest 
n bond, bearing date the 1st Kartikli 1256 F. S., or 13tli 


Judgment. 

For^’ounds of decision, %nde judgment recorded in case No. 112 
of 1850. _ ^ 

The decision of the moonsiff* is affirmed, and the a 
with costs payable by tlic appellant. 


ppeal dismissed, 


The 24Tn July 1850. 

' No. 478 of 1849. 

« 

Regular Appeal from a decision of Pundit Pataram, Moonsiff of Teiyhra, 

dated the %th August 1849. 

Musst. Suhavvun Cliowdrain and Musst, Soonuwul Koonwnr, 

(Defendants,) Appellants, 

versm 

Lalljee Singh, (Plaintiff,) Respondent. 

This was a suit instituted by the respondent as plaintiff on the 
1st of August 1849, to obtain possession and effect mutation of 
registry regarding a 4 annas share of mouzah Ilussunporc 
and of mouzah Ruttunpore, principal and dependencies, porgun- 
nah Mulkee—action being laid at Company’s rupees 279-4, and 
something more—sold to him by kubaleh, dated 2.5th Sawun 1256 
F. S., the plaint setting forth that the two appSIants (defendants) 
sold him their above shares respectrvely by the above bill of sale 
for the consideration of 1000 rupees, but they* refuse cither to 
relinquish possession or to allow his name to be recorded—the 
sudder jumma and land of the two mouzahs'being identical. 

On the 8th of August, an ikbal-i-dawa, or confeSsion of judg¬ 
ment, was filed on behalf of the two mussamuts as defendants by 
the pleader in the moonsiff’s court, who appeared for them, the 
vakalutnamah containing authority for filing on answer to that 
effect, and accordingly the wording of the confession of judgment 
filed is unqualified, admitting the justice of the plaintifTs claim. 
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acknowledging the I’eceipt of the purchase money, and praying 
that a decree might be passed in conformity tliereto. 

The miit was decreed by the moonsitf in favor of the plaintiff on 
the confession of judgment, the same day that the latter was given 
in; dissatisfied with which decision tlio defendants appeal. They 
plead that the suit was decided before the expiry of the term of the 
notice, which is contrary to law, also that they do not even know 
who the respondent is, and that this case has been got up by one 
Dhookun Singh, an intriguing character, through enmity, the vakalut- 
namah being signed and attested by creatures of his. With refer¬ 
ence too to the Circular Order No. 35, of 26th November 1847, 
the moonsiff has neither called for the kubaleh nor any proofs. In 
short, they (a[)pellants) never wrote 4he kubaleh, nor signed the 
itelanamah, nor gave a vakalutnamah. The value of the pr^^perty 
under litigation is not less than 25,000 or 30,000 rujiees, and the 
kubaleh was not registered, or attested by the cazee’s seal. 

The respondent rejoins that nothing in the trial of the suit in the 
court below was contrary to law, tliat the appellants should be 
allowed to appeal; and Dhookun Singh has nothing whatever to do 
with this suit; the total jummabundee of the two juouzahs does 
nut exceed 9000 rupees, aiid therefore the price was not too little. 

JunGMKNT, ■ .. 

This. case was decreed by the inoonsifF oii an ikbal-i-dawa, 
or confession of jud^moMt, stated to liave been filed by the defen¬ 
dants through their vakeel, w'hosc vakalutiiaiiiah contains authority 
for filing such an answer. The defendants themselves, as appellants, 
deny having ever eithei' sold the i)ropcrt.y or executed or authorized 
tlie execution of any kubaloli f(»r that purpose. Tliey also deny 
their receipt of any notice ot suit, of their having appointed any 
vakeel in the inoonsiffs court, or authorised the giving of any 
confession of judguient, Sevoi’al circumstances in this suit favor 
the strongest suspicion of its being collusiv'c, and of the case having 
been got up, tried, and <lecidod without tlie defendants’ knowing 
any thing about it. Of those circumstances tlie follo)\ung arc 

a few i ' « » 

jTjVst—The sellers are purdarnushcens. 

Secondli/.— Hhc^ kubaleh, which was not produced ^ in the lower 
court and was not registered or attested by tlie cazec’s seal, bears 
date the 30th of July 1849, and only one single day intervening, 

the 31st idem/this suit was filed on the 1st August. 

Thirdly.— The notice to the defendants having been issued on 
the 3rd August was returned on the 7th, and on the 8th, or day 
following, the alleged ikbal-i-dawa was filed, on which date also the 
suit was decided, being only the 10th day from the date of sale 
and execution of kubaleh. 

Fourthly .—The receipt of notice on the part ot the mussamuts 
is signed by Piirtaub Singh, putwarec of mouzah Hussunpore, as 
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well, as the vakalutnamah which authorised the filing of-the ikbal-i- 
dawa, he also appearing to have signed the vakalutnamah of one of 
tlie respondents in this court. ,, 

I remand the case for re-trial witli reference to the purport of the 
Circular Order No. 141, of the 12th March 1841, with the usual 
order for the refund of the value of stampt paper. 

The 25th July 1850. 

No. 510 of 1849. 

Regular Appeal from a decision of Baboo Bishnn LaJl, Moonsiff of Dnl~ 

sing Su7'a€, dated the \ Sth November 1849, 

Lalla Raee and two cftlicrs, (Defendants,) Appellants, 

^ versus 

Baboo Boonyad Singh and another, (Plaintiffs,) Respondents. 

Suit to recover Company’s rupees 59-13, principal and interest, 
on account of value of mangoes and bamboos. 

The plaintiffs are the malik puttecdars of a one-third share of 
mouzah Motoepore, pergunnah Surrcsa, in which they had a 
mangoe tope and a clump of bamboos in their possession. In the 
said*tope there were several clumps of bamboos j)liinted by an an¬ 
cestor of the defendants, and one clump near the house of the latter, 
to the former of which bamboos the defendants have the right of a 
ryot’s share. From 1252 to Jyte 1255 F. S., the defendants cut and 
carried away 750 bamboos out of the bamboo plantation of their 
ancestor and 102 out of those in their (jdaintifts’) possession, the 
defendants having also api)ropriatcd to their own use the mangoes 
of the said tope in 1255 F. S., a kiinkoot^ or calculation of estimated 
produce, having been made by their (plaintiffs’) putwaree. 

The defendants, denying tljc justice of the plaintiffs’ claim, plead 
that the plaint contains no mention of the number of trees. There 
are 7 or 8 mangoe trees south of and near the road, the fruit of 
which, in years in which the trees produce, the plaintiffs’ amlah sell. 
They .(defendant^ do not know what was the/iuantity of fruit pro¬ 
duced in 1255 F. S.; but if it w'as true that they (defendants) had 
gathered it, the price would have been fixed an^ some document 
written; and if it be urged that tliey took the fruit surreptitiously, 
there would hsfve been a case in the fou^duree tourt Had the 
plaintiffs’ claim been just, they would have mentioned it in the 
summary suit they instituted for rent The mangoe tope and 
clump 01 bamboos referred to by the plaintiffs are new, there being 
one clump of bamboos to tlie east of the road anjJ near their (defen¬ 
dants’) house of a small kind and few, which are sometimes used 
for roofing their (defendants’) houses and the plaintiffs’ cutcherry. 

The moonsiff^ finding their claim established by tlie evidence of 
their witnesses, one of whom was the putwaree, gave the plaintiffs 
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a 'decrecj adding that, although the defendants cited witnesses, who 
were examined, yet when an order was passed for mofussil enquiry, 
they (defendants) failed to deposit the ameen^s remuneration within 
the time prescribed, and eventually filed a petition objecting to one’s 
being deputed. Moreover, in the summary decree which they (de¬ 
fendants) filed there was no abstract either of the plaint or answer. 

The defendants, appealing, urge that the case has been brought 
against them through enmity, on account of previous suits in the 
civil court and collectorate; and the plaintifls having omitted to 
mention their present claim in their summary suit, renders it now 
inadmissible, with reference to the Circular Order of 30th September 
1847; and as the moonsitf did not credit the testimony of the witnesses 
residing near the spot and principal rj;uts, from whom would any 
ameen deputed make enquiries ? 

Judgment. 

In this case, and that which follows, and wliich are between the 
same parties, the proof is entirely oral evidence, with such contra¬ 
dictions and some improbabilities as render it unsatisfactory to 
decide, without further investigation, or testimony of a more trustwor¬ 
thy and credible character, more especially as there h^s been no local 
enquiry. With that view, and on that ground, I remand both^suits 
to the inoonsifffor re-trial; and the customary order will issue forlho 
return'of tlie institution fee. 


The 25th July 1850. 

No. 511 of 1849. 

Regular Appeal from a decision of Baboo Bishun Lull, Moons[ff of l)ul~ 

sing SuraCy dated the \3tk Nove$nber 1849. 

Lalla Race and others, (Defendants,) Appellants, 

versus 

Baboo Boonyad Singh and another, (Plaintiffs,) Respondents, 

Suit to recover Company’s rupees 9, on account of v'alue of a 
burr tree. 

The parties to this suit are i!he same as in the preceding case ; 
and the substanoe of the plaintiffs’ claim in tins is, that, in his por¬ 
tion of the samp mouzah, there was a large burr^trec, which had 
been torn up by the rdots in a storm in 1255 F. S., the wood of 
which the defendants appropriated to their own use, and of wliich 
tliw refuse to pay the value. 

The defendants plead, in answer, that the tree in question was 
planted by the plaintiffs great-grandfather; and when it fell down 
the plaintiffs collected several people and riotously carried off some 
of the branches and roots, there being still some on the spot, infor¬ 
mation of which occurrence was given at the thannah. They 
(defendants) were on the point of suing for their share as ryots, when 
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the plaintift’s forestalled them by bringing this action; and even sup¬ 
posing it to be true that they (defendants) had apj)ropriated the 
wood of the tree in question to their own use, tlie pluintids ought 
to have deducted the amount of their share as ryots. 

The moonsiff decreed the case in favor of the plaintiffs, consider¬ 
ing their claim established by their evidence of four persons, the 
testimony of the defendants’ witnesses being contradictory, and the 
defendants in this, as in the case preceding, on being required to 
deposit ameen’s remuneration, objected to one’s being deputed. 

It is contended by the defendants, in appeal, that tlie fact of the 
plaintiflFs having carried off some of the wood has been proved by 
the evidence of persons acquainted with the circumstance, and in 
such a trifling case enquiry by an ameon was not necessary. 
They,^iowever, praj^cd tlic moonsiff to go in person to the spot, but 
which he refused. 

Judgment. 

The grounds of decision recorded in the preceding case, No. 510 
of 1849, equally apply to this. The suit is roinunded for re-trial to 
the moonsiflj with tlie issue of the customary order for the return 
of the institutiv^n fee. 


The 29tu July 1850. 

No. 269 of 1849. 

Regular Appeal from a decision of Moulvee Manneerooddeen Jlossein, 
Moonsiff of Mhotvay dated the \ oth June 1849. 

lihekh Mahtoo, (Plaintiff,) Appellant, 


versus 


Foujdar Tliakoor and Jhootee Race, (Defendants,) Ilespondoiits. 

As in this and tlie case whicli follows. No. 280 of 1849, witli some 
difference in the parties, tlie issue involved is the same, both suits 
are brought on together, one decision governing botii. 

The plaintiff alleges that he held a small thika kaslit, or farm of 
land, for cultivation of 5 beegahsG cottahs, from the thikadar. Ram 
Buksh, in mouzah Purbhodee Sesowneo, pcrgunnali Bissareh, on a 
yearly jumma of Company’s rupees 16-8, from 1246 F. S., tlie rent of 
wliich he has all along regularly paid to the former and present 
maliks and thikadars, receiving acknowledgments for the same. 
Notwithstanding which the defendant Foujdar Thakoor, calling 
himself the gomashta of his co-defendant, and tlic latter tlie malik 
by purchase of a 1 anna share, took out attaclimcnt against him 
(plaintiff) for 9 rupees 6 annas, alleged arrears of rent Eventually, 
he (plaintiff) deposited 11 rupees with the amcen and released his 
property. Jhootee Race is neither pui'chaser nor in possession ; and 
even supposing that he was purchaser, his (defendant’s) claim against 
him (plaintiff) would only be 1 rupep. 
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Tlie answer of tlie dclciKlants is, tliat, agi'ceably to a decree of 
court, the defendant Jhootce ilaco is in possession of an anna share of 
the property, and the term of the lease referred to by the plaintiff 
had expired, and in the attacliment case the plaintiff voluntarily 
allowed an adjustment by the intervention of respectable persons. 

Cazee Mahomed Buksh, coming forward as third party, objected 
tliat the decree mentioned by the defendant had been passed expartCy 
on a forged bill of sale, and that he (defendant) has never had 
possession. 

The moonsiff dismissed tlio plaintiff s claim, observing that, although 
four witnesses for the plaintiff had deposed to the defendant Jhootee 
Race’s not being in possession, and the plaintiff had filed the pottah, 
the term of which had expired, and rei?eipts, yet it appears from the 
decree filed by the defendant, and which is based on the bill vf sale 
ofMusst Jeebun, that the defendant, having obtained a decree, is 
in possession. 

It is represented, in appeal, that niofussil investigation to ascei*- 
tain the fact of possession was necessary, and that agreeably to Sec¬ 
tion 4, Regulation 11. 1821, tlie plaintiff’s claim for rent in this suit 
is inadmissible. % 

Judgment. 

* M 

As the only question for determination in this suit, and in that 
which follows. No. 280 of 1849, viz., the fact of Jhootee Race’s 
being in possession by virtue of a decree of court, is satisfactorily 
established by documents filed by the respondents in this court, I 
uphold tlic judgment of the lower court, an(l dismiss the appeal, with 
costs payable by tlie appellant. 


The 29Tn July 1850. 

No. 280 of 1849. 

Regular Appeal from a deckion of Moulvee Munneerooddeen Ilosaein, 

Moomlff of Mhoivoy dated the I5th June 18^191 , 

Bodhram Mahtoo,and three others, (Defendanis,) Appellants, 

s ^versus 

Jhootee Race, (Plaintiff,) Respondent. 

Suit to recover ^Company’s rupees 31-9-8, principal and 
interest of arrears of rent of 27 bcegahs of land in mouzah Pnrblio- 
dee Sesownee, pcrgunnali Bissareli. 

Judgment. 

The grounds ofr decision just recorded in the case preceding. 
No. 269 of 1849, equally apply to this siut. The judgment of the 
lower court is upheld, and the appeal dismissed, with costs payable 
by th6 appellants. 
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The 29th July 1850. 

No. 2 of 1850. 

Regtdar /Ippeal from a decision of Baboo Bishnn Lolly Moonsiff of 
Bulsing SuraCy dated the %th December 1849 . 

Goorclyal Singh, (Plaintiff,) Appellant, 

verms 

Debee Dutt Bukal, (Defendant,) Respondent. 

Suit to recover Company’s rupees 2-10-9, principal and interest, 
on account of ground rent for liouse and shop, from 1251 to 1255 
F S * 

Tli|> plaintiff took a thika farm from 1251 to 1256 F. S. of 
niouzah Bhugwanpore, chuck Shaiko, puttee Chout, pergunnah Sur- 
resa, in which mouzah (on account of the principal village being a 
sort of town) other shopkeepers pay rent for the ground on wliich 
their houses and shops stand according to what is agreed upon, but 
the defendant, who has to pay at the rate of 6 annas per annum, 
has withheld his rent for the five years for which tliis suit is brought 

The defendant denies that the plaintiff’’s claim is just, and pleading 
tlmt Ihe plaint contains no specification of the rent for the house 
and that for the shop, urges tliat though he (defendant) hae for a 
long time resided in that mouzah, he has never before been required 
to pay rent of this kind. Had he (defendant) ever before paid such a 
demand, the payment would be found entered in the montlily papers 
filed in the collectorate. 

The moonsiff’ dismissed the suit, not finding it established to liis 
satisfaction, by the plaintiff ’s two witnesses, that the defendant had 
before paid house and shop ground rent Had lie before really paid 
it, to a certainty the inalik would have come forward, as third 
party, this suit being, in liis (moonsiff’s) opinion, instituted to 
establish a new right, the defendant’s witnesses also proving that 
the latter Jias never paid rent of this kind before. 

The plaintiff, as.appellant, maintains that it .is customary in all 
towns for the inhabitants to pay the malik rent for their habitations, 
and in this case the claim for rent has been proved Jby his (plaintift*’s) 
witnesses. Had the rent been remitted, the defendant would liold 
some v/riting to'that effect from the maliks; and? the moonsiff’a 
recorded opinion of this being a new claim is withoutt enquiry into 
the practice in the mouzah in question, and without any denial on 
the part of the malik. 

Judgment. 

I see no ground whatever for interfering with the decision of the 
lower court The appellant has altogether failed to prove that the 
respondent has before paid rent of the description claimed, either to 
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the mallk or any former thikadar; and the appellant, being only the 
latter, can have no right to make or enforce such a demand. 

Affirming tlie decision of the moonsiff, I dismiss the appeal, with 
costs payable by the appellant. 


The 29Tn July 1850. 

No. 5 of 1850. 

Regular Appeal from a decision of Shaikh Derasut Allee^ Sudder Ameen, 

dated the 26th December 1849. 

Shcosuhye, (Defendant,) Appellant, 

versus * 

Kalecchum Doohey, (Plaintiff^) Respondent. ' 

Suit to recover Company’s rupees 65-12-6, principal and inter¬ 
est, on bond dated 5tli Phalgoon 1254 F. S. 

The plaintiff sues the defendant for a loan alleged to have been 
made to the latter on the above date, the principal being Company’s 
rupees 52-12-6, with promise in the bond, executed on tjie same date, 
of repayment of the money lent, with interest, by the end of Clwto 
1254, or same year; but though frequently importuned, the defendant 
has not repaid the loan. 

Tlic defendant (who did not answer till proofs had been filed) 
admits his execution of the bond, which he, however, pleads was for 
principal only, hut without stipulation of interest, which latter has 
been added by the plaintiff' himself. Had interest been really 
inserted in the bond, the rate of 1 per cent or less would have been 
specified. 

To this the plaintiff rejoins that interest is mentioned in the bond, 
and the defendant ought not to have been allowed, with reference 
to Construction No. $75, to file an answer after the evidence had 
been taken. 

The moonsiff decreed the suit in favor of the plaintiff", on^proof of 
the payment of the money and the execution of. the bond, with 
interest, as established by the evidence of two witnesses, who sub¬ 
scribed it and the writer of it 

In appeal, it is alleged that the bond is a forgery, and the wit¬ 
nesses only depose to the appellant’s having admitted the receipt of 
the money. • 

Judgment. 

If the appellant’s plea was just that the bond was a forgery, why 
did he admit its execution in the court of first instance ? 

The plaintiff is a mahajun, and it is highly improbable that he 
ivould lend money without interest Moreover, if money is lent 

. 53 
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without interest it is usually by note of hand or dustgurdah ; but 
a tumussook without interest is a thing, it may be almost said, 
quite unknown and unusual. It is true that the words ‘ ekmoosht- 
ussul-o-sood” in the bond are written much thicker than the rest 
of the wording of the instrument, but as the writer of the bond has 
deposed that those words were so written by him at the time of exe¬ 
cuting the bond, and the other witnesses depose to the loan being 
one with interest, I see no sufficient ground for admitting an appeal, 
which is accordingly rejected, and the moonsiff s decision affirmed, 
without summoning the respondent, with costs chargeable to the 
appellant. 
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Present: H. T. RAIKES, Esq., Judge. 


The Sth July 1850. 

Case No. 58 of 1850. 

Appeal from a decision of Jxiggonathpershdd Banerjea, Moonsiff of Bishen- 

porcy passed on the 2Atk of Fehriiarg 1850. ^ 

Teencowree Mundul, (Defendant,) Appellant, 

versus 

NuLokisscn Banerjea, (Plaintiff,) and Bholanatli Mundul, Taramonee, 

and others, (Defendants,) Respondents. 

The plaintiff Nubokissen stated that he purcha^d from Issur 
Chundcr and Bandee Bewa, the heirs of Munnoo Mundul, 2 beegahs 
10 cottdhs of land on the 27th Joiste 1254 B, S., for the sum of ^5 
rupees, and on the same day leased the land to the defendant 
Bholanath. This person having failed to pay the rent, plaintiff distrain¬ 
ed his standing crops, cut and placed them in charge of the thanadar. 
Taramonee (defendant) then set up a claim to tlie crops, alleging 
that she occupied the land, and had raised the crops, and brought 
lier claim before the revenue authority, who, on the 6th of May 
1848, gave a decree in her favor. Plaintiff’ now sues to set aside 
that decision, and to procure a decree for the arrears of rent. 

The defendant Taramonee pleaded that the 2 beegahs 10 cottahg 
of land referred to, was the share of her father; that, to liquidate 
his debts, liis sons sold the land to one Teencowree on the 2nd of 
Joiste 1250 B. S. foij 40 rupees, and at the same time the;^ all took 
from liim a lease of the land at 10 rupees, and haVe since continued 
to occupy and cultivate it as Teencowree’s tenants; that plaintiff, 
in collusion v/itli Bholanath, had distrained their crops, which they 
opposed in the collectoj^’s court, and procured theiu release. 

The defen(kmt Teencowree filed a reply in support ofTaramonee’s, 
and the other defendants, Bholanath, Issur Chunder and Bandee, in 
support of plaintiff’s claim. 

The moonsiff observes that, as this action merely involves the 
question of possession and occupation of the land, it is not necessary 
for him to enquire into the kubalas referred to by the respective 
parties. The moonsiff then states his reasons for believing that 
possession to have been in Bholanath, the tenant of plaintiff, and on 
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that gi’ound reverses the decisions of the revenue oflScer, and decrees 
plaintiff entitled to recover from Bholanath the arrears on account 
of which the disputed crops were distrained. 

Against this decision, Teencowree and Taramonec have filed 
separate appeals, urging that, as they have averred both possession 
in and right to the laud before the revenue court and the moonsiff, 
and the moonsiff has reversed the collector’s decision, on the grounds 
that Bholanath occupied the land as tenant of plaintiff and cultiva¬ 
ted it, their rights are virtually set aside. 

TJic moonsiff’s decision appears to me erroneous. The question 
he proposed to try was, whether appellants were justified in resisting 
the distraint of plaintiff on the grounds alleged by them, and he 
decides that, as they were not, the tenant Bholanath must pay the 
arrears. But it appears to me that the real cause of action in this 
case has arisen out of mi illegal act of distraint on the part of 
plaintiff! 

If his purchase of the land from Issur Chunder is true, he lias 
only acquired the rights of a jotedar^ tliat is to say, a right of 
occupancy; this will not entitle him to exercise the powers of 
distraint reserved, by Section 2, Regulation XVIL 1793, to 

zemindars, talookdars, and other ac/waZ proprietors of land,” and 
those upon whom their rights devolve. If, tlicrefoi'c, plaintiff* gave 
to another (Bholanath) his right of the land he himself 

occupied, he could not enforce against that party the summary 
measures adopted by landed proprietors for realising their rents; 
and for the same reason the opposition or counter-claim of appellants 
should not have been admitted under Act X. 1846 ; but the revenue 
officer, when he became acquainted with tlie facts, should at once 
liave declared the distraint illegal, and referred the parties to the 
magistrate for an enquiry under Act IV. 1840, into possession of 
tlie crops. Either party, if dissatisfied with the magistrate’s order, 
could have brought an action in the civil court to determine the 
right of occupancy. 

The purport of the present action is stated to ho the reversal of 
the collector’s order; but plaintiff grounds liis application to the 
court, not on the informality of tlie collector’s proceedings in admit¬ 
ting the case under Act X. 1846, but on the perfect propriety 
and legality of his own acts. These acts I have already stated to 
have been based, as I believe, on a misunderstanding of his own 
rights (as a jotedar only,) and therefore not justifiable on the score 
of their legality; but as appellant could not know what justification 
plaintiff would plead, and took the measures pointed out by the 
law for resisting peaceably an illegal and unauthorised attachment 
of property claimed by them, I do not think it just to make them 
suffer for it. In my opinion, then, this case should have been 
treated as if plaintiff had cut the crops as his own, and appellant 
claimed them, and had procured their restitution; leaving to plain- 
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titf the option of suing for their value, or for a right of occupancy in 
the land. But in no way can plaintiff have a right of action against 
appellant for the arrears of rent^ which plaintiff seeks to recover 
from him by this suit. The decision of the moonsiff is therefore 
inapplicable, and must be reversed, and plaintiff will pay the costs of 
appellants in this and the lower court 


The 5th July 1850. 

Case No. 59 of 1850. 

Appeal from a decision of Juggonathpershad Banerjee^ Moonsiff of 
Bishenporei passed on the 2Ath of Fehruary 1850. 

Taramonee, (Dcfendaftt,) Appellant, 

versus * 

Nobokissen Banerjce, (Plaintiff,) and others, (Defendants,) 

Repondents. 

This case is identical with case No. 58, tried this day. The deci¬ 
sion in that case may be referred to for all particulars, and for the 
order reversing the moonsiff*’s decision. ’• 


• The 8tit July 1850. 

Case No. 9 of 1850. 

Appeal from a decision of Roy Hum Chunder Ghose BahadooVy Principal 
Sadder AmeeUy passed on the Mh of January 1850. 

llajce Nooroollah, (Plaintiff,) Appellant, 

versus 

Sliurfunnissa Begum and others, (Defendants,) Respondents. 

Plaintiff states that the disputed land is wuqf property; 
that his ancestor, Jufler Chopdar, died possessed of 14 beegahs 
19 cottahs of land situated in Bahir Siinlah, appointing his son, 
(xholam Ahmud, piotuwullee of the proper^; that Gholam 
Ahiuud purchased and added Jo it 7 beegahs 10 cottahs, as a burial 
ground, and dying, his nephew Emiunbuksh succeeded, and eventu¬ 
ally on his death, the wuqf property devolved on plaintiff. 

The defendants, Wayris Hossein and others, aver that a portion of 
the disputed* property was purchased by their ancestor, Koomer 
Ally, from Tazun Beebee, step-sister, and Shurfunnissa, widow of the 
late Emambuksh, that their possession was upheld under an Act IV. 
1840 case, and that plaintiff is not motuwullee. 

The principal sudder ameen observes, in his decision, that the 
property has been treated as part of the common estate of 
liinambuksh, and in an action in the Supreme Court Tazun Beebee 
obtained a deefee for 1 auiia sliare; it therefore could not be wuqf 
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property; that Emambuksh’s widow also holds 4 annas of it; that 
plaiiitifi has not shown any appointment of himself as motuwullee 
and cannot be self-constituted, and that his witnesses brok^ down 
in their attempt to prove his dispossession from tlie land. The 
principal sudder ameen therefore dismissed the claim. 

The plaintiflF urges, in appeal, that the wuqf was constituted by 
his ancestor, of wliose descendants he is the only person qualified 
to act as motuwullee; that the case in the Supreme Court had 
no reference to the endowed land, but only to the common estate 
of Emambuksh; that though not appointed by the last incumbent, 
he is the only person entitled to administer, and must, as a matter 
of course, succeed to the trust, and requests that a futwa may 
be called for on this point • 

It a|)pears that Emambuksh, who is stated by plaintiff to have been 
the last incumbent, did not appoint a successor, and that on his 
death, his heirs, a widow and sister, succeeded to his property. 
The plaintiff admits that they even shared in administering to the 
trust through him. Plaintiff states that, after a lapse of eighteen 
years, they expelled him from 12 annas share of the wuqf lands, 
leaving him possession only of the same share therein as held 
by him in the rest of the property. The defendants deny that 
plahitift* ever administered to the wuqf, or that he is entitled to do 
so under any appointment made in his favor, or that the property 
• has ever been treated as wuqf property. Plaintiff has failed to 
prove any exclusive possession, and there Is reason to believe that 
the land in dispute has not been considered endowed land or been 
so possessed since the death of Emambuksh by the plaintiff; on the 
contrary the property was all shared by his lieirs, and plaintiff* has 
so held 4 annas of it. I consider he has no grounds whatever for 
maintaining an action for possession as motuwullee, and there¬ 
fore confirm the decision of the principal sudder amcen, and dismiss 
this appeal. 


• The 8th July 1850. 

• Case No. 10 of 1850. * 

I 

Appeal from a decision of Sped Osman Ally Khan^ Additional Principal 
Sudder Ameen, passed on the ^th of January 1850. 

Sreemotee BrumCmye Debea, widow of Doorgapetsaud Chukur- 

huttee, (Defendant,) Appellant, > 

versus 

Ramkanye Ghose, (Plaintiff,) Respondent. 

This suit was instituted to recover the sum of* rupees 300, with 
interest from 3rd of Assin 1248 (18th September 1841,) amount of 
a bond executed on that date by defendant’s deceased husband, 
Doorgapersaud Chukurbuttee. * 
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Defendant denied the debt in toto, and alleges that plaintiff is an 
indigent person, who, having no house of his own, lives with his 
father-in-law, and never liad the money to lend; that the action 
has been instigated by Sreekant Chatterjee, who has already 
brought two actions against defendant, and entertains great enmity 
towards her. 

The additional principal sudder ameen gave judgment against 
the defendant, stating tliat the bond was proved by the testimony 
of plaintiff’s witnesses; that defendant was unable to substantiate her 
statement, that the action had been instigated through malice or 
that plaintiff could not have lent the money, as defendant’s wit¬ 
nesses were unable to state that they had seen Sreekant persuading 
or instigating plaintiff to institute the; suit, and that the state of 
plaintiff’s circumstances could not be presumed from the fact of 
his living in his father-in-law’s house, as many affluent ifersons 
reside with their fathers-in-law. 

The defendant apiKialcd, urging that plaintiff* had only supported 
his action by the evidence of witnesses whose testimony could be 
procured at any time for a small price, and that had her husband 
really borrowed the money eight years ago, why did not plaintiff* 
bring his action sooner? he then reiterated the pleas urged in tlie 
lower court * - ^ 

Plaintiff* brings his action for money lent on bond to defendant’s 
late husband. No reason is stated for lending the money, but it is 
asserted that plaintiff' several times demanded repayment during 
the lifetime of his debtor. He brings forward three witnesses to 
prove the execution of the bond and receipt of the money by 
defendant’s husband, and two witnesses to prove that through them 
plaintiff several times demanded the money from Doorgapersaud, 
The witnesses attesting the bond and the writer of it account for 
their presence at the time in different waj^s. I’he first says ho 
went to plaintiff’s father-in-law’s house to got paid 10 annas for 
having taken his family across the river in his boat. The second 
that he was cutting up firewdbd at the house, and was called upon 
to witness the deed, and the third says he came from plain tifTs 
village to his father-in-law’s Ijouse about a pott^ for the first and 
only time in his life, and was asked to write and attest the 
bond. Thus it would appear that although plaintiff was 
about to lend 300 * rupees on a regular executed deed, he 
selected as ihis witnesses three persons wlio were by chance 
at hand, and had not even prepared himself with a person to 
write out the bond, and instead of calling respectable parties to 
be his witnesses, he purposely chose such as were least likely to be 
believed if called upon to substantiate his claim in a court of justice. 
The additional principal sudder ameen has not hesitated to give 
full credence to their testimony, but,it docs not appear that he 
personally examined them, and I have therefore less hesitation in 
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differing with him in opinion regarding their credibility. In addi¬ 
tion to the pre-appointed evidence alluded to, the plaintiff had also 
two servants examined who stated that they had, time after time, at 

E laintiff’s request, demanded payment of the debt from defendant’s 
nsband, but without success. I can place no reliance on any of 
the witnesses; and their readily expressed remembrance of immate¬ 
rial matters after a lapse of eight years, only strengthens my belief 
that they have been tutored for the purpose; and I therefore feel 
obliged to set aside the lower court’s decision solely on this ground, 
and direct the plaintiff to be made answerable for the costs of 
defendant in this and the inferior court. 


The lOrii July 1850. 

Case No. 116 of 1850. 

Appeal from a decision of Mr, Wrightj Sudder Moonsiffy passed on the 

2\st of March 1850. 

Nusseeram Ghose, (Plaintiff,) Appellant, 

versus 

Teetoo Modllah, deceased, and Alleemooddeen and others, 

(Defendants,) Respondents. 

Suit for the recovery of 4 cottahs of lakhiraj land and 4r64ths 
, of two tanks, with mesne profits. Value estimated at rupees 
296-7-4-3. 

Plaintiff states that he was in possession of the land in dispute by 
purchase from Goberdhone and the heirs of Kutchoo Bcebee, and dis¬ 
possessed by the heirs of Goberdhone on two several occasions, viz. 
on the 1st Bysakh 1243 and 15th Assin 1250 B. S. 

Defendants first pleaded tliat plaintiff should be nonsuited for not 
having joined the heirs of Abdool Gofoor in the suit, and also for 
instituting one suit on two distinct grounds of action: they also 
pleaded that Goberdhone could not have sold to plaintiff 3 bcogahs 
3 cottahs qf land, as averred by him,** as he had not inherited so 
much, and denied the other averments of plaintiff. 

The moonsiff observes, with reference to the technical objection 
advanced by defendants, that he considers a plaintiff is always the 
best judge of what parties he should sue, and that although plaintiff 
deserves to be nonsuited for joining two causey of action in one suit, 
yet it would be a great hardship to inflict such a penaVy on him as 
his case has been pending a long time. The moonsift’ then proceeds 
to state that the old decrees filed in the case show that plaintiff had 
purchased the land from parties, who, at the time, were not in posses¬ 
sion, and that such sales were invalid by the parties making them; 
tliat the local enquiry proved that plaintiff* never had been in pos¬ 
session, and had not been dispossessed, as averred by him, and dis¬ 
missed his claim. 
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^Plaintiff has appealed against this decision^ reiterating the pleas 
ur|;ed by him in the lower court 

Though I entirely dissent from the principles laid down by the 
inoonsiff, and which he has followed as general rules of approved 
practice, yet I see no reason to interfere with the decision on the 
general merits of plaintiffs claim. One of the deeds of sale is dated 
1243 and the other 1241 B. S., and as the parties who executed 
them were not then in possession of the land sold to plaintiff, it is 
impossible to say what rights he became entitled to. There is no 
trace of plaintift'’s possession at any time. I therefore dismiss this 
appeal* 


The 10th JulI 1850. 

Case No. 11 of 1850. * 

Appeal from a decision of Moulvee Syed Oosman Ally Khan, Additional 
Principal Sudder Ameen, passed on the 3rd of January 1850. 

Keenoo Imshkur and Gholam Goiis Lushkur, (Defendants,) 

Appellants, 

versus 

Surroop Chunder Haidar, (Plaintiff,) Respondent. . ^ 

Suit to recover arrears of rent due fx’om Kartikh to Chyte 1254 
B. S., estimated at rupees 948-7-11. 

The circumstances of this suit arc precisely similar to those 
detailed in Nos. 39, 40, and 50, decided in appeal by this court in 
March and May last. The same order is therefore passed, namely, 
that the case be returned to the additional principal sudder ameen 
for re-trial and decision on the same principles as pointed out in the 
decisions referred to. 


The IOth July 1850. 

Case N5. 171 of 1850. 

Appeal from a decision of Mr. Wriyht, Sudder Moonsiff", passed on the 

Mth^May 1850. 

Gunganarain Burral, (Defendant,) Appellant, 

versus 

• • 

Parbuttef Chum f aul and others, (Plaintiffs,) Respondents. 

This case was before this court on the 29th of April, and 
returned to the moonsiif for re-trial with the following remarks : 

The moonsiff decides as follows: ^ I am of opinion that both the 
purchases have been established, and, as there is nothing in evidence 
to show that plaintiff was aware of the prior sale to Gunganarain, 
when he had his deed of sale registered, such registry must be held 

to invalidate the deed of sale to Gunganarain, which has not been 

* _. 
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registered.’ On this view of the law, the inoonsiff decreed /o 
plaintiff possession of the land. 

'‘Jt appears to me that this is a misconception of the* law of 
registAtion, which is not applicable to the circumstances of the case. 

" The appellant Gunganarain alleges that he purchased the 
land in dispute from tlie same parties who have since sold it to 
plaintiffs, seven years before the date of plaintiffs’ deed of sale, 
and that, moreover, possession was delivered to him at the time of 
purchase. The purchase of appellant is said by the moonsiff to 
be as authentic as the subsequent purchase of plaintiff, but that 
the latter deed of sale being registered invalidates the previous 
deed of sale of appellant which is unregistered. Appellant’s deed of 
sale, however, is dated the 27th of October 1841, previous to the 
promijlgation of Act XIX. 1843, which Act specially provides 
‘ that nothing in tliis Section (2) shall be construed to extend to 
any deed or certificate made before the said 1st day of May 
last past’ It is not therefore affected by the law. 

“ I therefore return this case to the moonsiff, who has decreed it 
upon the understanding tliat the latter deed of sale invalidates the 
previous one because unregistered, that he may take into consi¬ 
deration the pleas urged by the defendants regarding their purchase 
an^ possession of the property, and decide the case on its merits.” 

It is very clear from this order that, in remanding this case, this 
court intended the moonsiff to decide which party was best entitled 
to the land without reference to the fact of registry or non-registry. 

On the 16ih May, the case was again filed in the moonsiff’s 
court, and, on the 17 th idem, the day following, brought up and decid¬ 
ed. In his new decision the moonsiff, Mr, Wright, state as follows: 
“ Having perused all the written and parol evidence adduced by 
plaintiff^ and taking into consideration the answer put in by the 
sellers, and the petition of their late co-partners, Sumbhoo Chunder 
and others, I am of opinion tliat the purchase of plaintiff has 
been satisfactorily proved and established. There being nothing 
adduced in the evidence of either party which show's that plaintiff 
was aware of the, sale to Gunganarain, (which has, for argument’s 
sake, been supposed to have really taken place on the date stated 
in the defence,) when he liad his deed of sale Registered, I hold 
such registry to invalidate Gunganarain’s unregistered kubalah. 
This opinion is hi accordance with the tfmor of'Clause 3, Sec¬ 
tion 6, Regulation XXXVI. 1793, which was in forae on the 12th 
Kartikh 1248 B. S., the date of the alleged sale to Gunganarain.” 

The moonsiff* then decrees the land to plaintiff, and under these 
circumstances the present appeal has been preferred. 

From the second decision recorded by Mr, \Vright, it appears 
that he has entirely disregarded the orders of this court transmitted 
to him, and, in the face of them, has decided the suit with reference 
to the old law of registration, which this court had considered inap- 
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pKcaLle. It is necessary to see how far that law can be applied in 
the present case. It was to take effect from 1st January 1796, and 
ruled that, if any party held a registered deed for the sale or g^ort- 
gage of landed property, and had knowledge or notice thalfsucli 
landed property had been previously sold or mortgaged under an 
unregistered deed, that the registered deed should in that case have 
no preference over the unregistered document. By Acts L and XIX. 
1843, this law was so far modified by the declaration that after 
the 1st of May 1843, the fact of knowledge or notice previously had 
was not to be considered, and a document of the nature referred 
to, if authentic and registered, was to supersede another for 
the same lands under any circumstances. In fact, those laws 
made registration w future compulsory and essential to a good 
title. In the present case, there is one sale deed of ^1841, 
unregistered, and the other of 1849, registered under the new Act. 
The moonsitf sets aside the former, because the holder of the regis¬ 
tered deed is not shown by the evidence to have had any know¬ 
ledge or notice of its existence when ho registered his })urcliasc, 
testing its validity on the provisions of Regulation XXXVI. 
1793. But it is clear that, as tliat law was entirely set aside by 
Act I. 1843, its provisions were only in force uj) to that date, 
that is to say, 1st May 1843. It was of course necessary for the 
holdoriof the unregistered deed to serve notice or make known the 
existence of his own title to any parties pm’chasing or registering a 
purchase of the land w/; to that date^ and, having done so, his title 
would remain unimpeachable; hut when Acts I. and XIX. 1843 
were passed, such notice or knowledge was no longer required on 
the part of either, and defendant could no longer plead such a pre¬ 
caution to secure his title. But it could never have been the inten¬ 
tion of the legislature to sweep away at once every unregistered 
title in the country. Such an idea is preposterous; and we there¬ 
fore find tliat both these Acts contain a special proviso, that no¬ 
thing in them shall be construed to extend to any deed or certi¬ 
ficate made before the said 1st day of May 1843. Thi^ must he 
taken to meair any unregistered deed then existing, and the fact of 
knowledge or notice of it, had or not had by the holder of a deetl 
subsequently registered under the new Act, cannot be allowed to 
invalidate it on the face of this special proviso to the contrary. The 
moonsiff' having therefofe stated in his first decision that both the 
unregistered And the registered deeds are authentic—that appellants 
were at liberty to bring an action against the sellers, and in the 
second, that the authenticity of the former is now only admitted for 
argument’s sake, IJookupon this last statement as a loose and arbi¬ 
trary way of treating the case, wdiich I attribute to a wish on his 
part to uphold his former opinion in opposition to the orders of this 
court Mr. Wright has been transferred to Sulkea. This case will 
therefore be returned to Mr. Thompson, the present sadder moonsifi^ 
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^^0 jfrUl re^ky the case with reference to the remarks of this coy2rt 
in tbe present and past decision of April last. Stamp fees wilt^e 
returned, to the app^Unnt. * 


. ■ The 15th JuIt 1850. 

Case No. 12 of 1850. 

froim i deddon of "Roy Hum Chunder Ghosfj Principal Sudder 
Ameen, passed on the 7th of January 1850. 

Joliatino3 Agabeg, (Defendant,) Appellant, 

versus 

Budditn Beebee, guardian ai),d gi*andmother of Moonsliee Suyudood- 

deen, minor son of Moonsliee Hedyut Hossein, and Moonshee 

Klfellafut Hossein and Moonshee Lutafut Hossein, (Plaintiffs,) 

Bespondents. 

Suit for possession of 162 beegalis and 6 cottalis of laud, with 
mesne profits. 

This action is stated by plaintiff to have arisen out of the follow¬ 
ing circumstances. 

The land irf dispute was held by the ancestor of one Hybutoollah 
(ope of the originsu defendants) as plaintiffs’ ry^t, and Hybutoollah 
himself subsequently leased it, then relinquished it, and again, in 
1246, took a seven years’ lease, but did not pay all the rent, and, at 
the expiry of the time, kept possession, and, in collusion with the 
appellant, retained the land, and in an Act IV. case got himself 
maintained in possession. 

Hybutoollah alleged that his ancestor had obtained a mokur- 
ruree pottah for the land in perpetuity from the raja of Nuddea; 
and when Moonshee Ameer purchased the villages in which the 
land lies, his ancestor got another pottah in perpetuity in 1218 B. S., 
at a jumma of 58 rupees, which defendant succeeded to, and sold 
his interests unto appellant. 

The principal sudder ameen observes, in his decision, that the 
point at issue is, whether defendant’s mokurruree pottah is genuine, 
or plmntiffs’ claim for possession a just one ? 

The principal sudder ameen then remarks that proof is tender¬ 
ed regarding the old pottah, and that the evidence in support of the 
latter one is not credible; that that documeilt is dated in 1218 B. S., 
and the collectorate papers show that, in 1225 B. S., the name of the 
village in which this land lies was changed from Chuiidee Gatchec 
to its present name of Magoorkally, yet the pottah, though dated 
so many years previous to that time, designate^ the village in the 
latter name; that the papers prepared by the canoongoe at the 
request of plaintiffs’ ancestor, and those prepared by the farmer when 
the estate was under the Court of Wards, show that defendant’s 
father held this land at a heavy jumma, which facts tend to confirm 
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th>, principal sudder ameen’s presumption that this doc^enf ^s.^, 
genuine; and he therefore declares plaintiff entitled to unrestricted ’ 
possession of the land and to profits from tlie dato of restituti^t>i£iU 
the date of possession. ‘ ^ 

Mr. Agabeg has preferred an appeal against this decision^ smd 
urges that plaintiff failed to prove that appellant's principal Imd 
held the engagement alleged by him; that though Ilybntoollah's 
possession was admitted and proved, yet the principal sudder ameen 
had not even adjudged him entitled to remain as a lease-holder in 
the land; and that the name of the village had been changed, at the 
time of the purchase, though not reported to the collector till 1225 
B. S. I see no reason to doubt the facts as stated hy the lower court 
Defendant’s pottah having been deeWed spurious, he must' he 
treated as having held only a temporary interest at tho will of the' 
plaintiffs, and to have retained possession without any title. The decree 
of the lower court, therefore, giving plaintiff unrestricted possession, 
cannot be interfered with. Appellant’s other objection is altogether 
based on assumption: he offered no proof of the fact. The appeal 
/is dismissed. 

The 17th July 1850. 

, Case No. 13 of 1850. 

Appeal from a decision of Roy Hum Chunder Ghose BahadooVt Principal 
Sudder Ameen, passed on the \2th of January 1850. 

Shahzadah Mahomed Mokcemuddeen, (Plaintiff,) Appellant, 

versus 

Ubhoy Churn Ghose, and on his death Prosnemye Dasscc, his 

wddow, (Defendant,) Respondent. 

The plaintiff states that, being in want of money, he pledged to 
the defendant a turban set with precious stones, and two pearl 
necklaces, valued at 4600 rupees, on the 23rd of August 1842, for 
the loan of 2500 rupees; that he repaid defendant by tw» separate 
payments as much as 1440 rupees, and having urgent necessity for 
the pearl necklaces, sent his servant, Hossun Ally, with 800 rupees 
to redeem them^ hut defendant refused to deliver them. Plaintiff 
therefore brings this action for the restoration of the articles or their 
value. • • * 

The defendant denies the claim altogether, and alleges that 
plaintiff’s object in bringing this false action is to prejudice defen¬ 
dant’s claim under a deed of conditional sale for land which he 
holds against plainj^ff. 

The principal sudder ameen observes that plaintiff has only filed 
a receipt on plain paper in support of tho mortgage of the articles 
claimed, which the principal sudder ameen says, cannot be genuine, 
as no corresponding receipt was granted to the defendant, nor 
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mention of such a document made in this receipt, or in pluinti^s 
pleadings, neither is the receipt registered, nor was the transaction 
ev<?r reported to the superintendent sahib. That the ^Vitnesses 
are pjfhintifFs own servants, and give contradictory evidence, and 
their statements are not in accordance with the plaintiff’s plaint. 
That the witnesses brought up to prove the payments made by 
plaintiff, in giving their evidence to that effect contradict the 
averments of plaintiff as to the object of these payments, and assert 
that the pearl necklaces were demanded at the time of the second 
payment instead of at the third offer of 800 rupees; these men are 
also servants of plaintiff^ and the principal sndder ameen states that 
they had evidently been tutored to give this evidence. Plaintiff 
had also filed an account b«ok which, the principal sudder ameen 
' states, bears evident signs of having been prepared for the occasion, 
and believing, the whole claim to be false in every part, dismissed 
the suit. 

The plaintiff appeals against tliis decision, and repeats his 
previous statement without being able to urge any plausible gi’ounds 
against the lower court's decision. 

After perusing the pleadings and the whole of the evidence, it 
appears to me' in the first place, that plaintiff’s case does not disclose 
any proper grounds of action. He represents himself to have 
borrowed rupees 2500 from the defendant on the mortgpgo of a 
jewelled head-dress and two pearl necklaces, and to have made two 
payments amounting to 1440 rupees, and then to have sent the 
sum of rupees 800, demanding the return of the necklaces, but, on 
defendant’s refusal, he commenced this action for the restoration of 
all the articles pledged. As, however, defendant, by plaintiff’s own 
showing, was entitled to retain the pledges until payment of the 
loan and interest, and the sums tendered by plaintiff' only amount 
to rupees 2240,1 do not see what grounds plaintiff had to commence 
an action until he had tendered the full amount due, which he 
clearly had not done. Independent, however, of this, I do not hesitate 
to declare that plaintifPs claim is entirely false, and I entertain no 
doubt that both fqrgery and perjury have beer> resorted to, to bring 
it forward. The receipts are only ^supported by the evidence of 
plaintifTs own servants, and their depositions are, inconsistent and 
improbable. I therefore uphold the decision of the lower court, 
with costs on appellant 
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The 17th July 1850. 

Case No. 14 of 1850. 

Appeal/ro7n a decision of Roy Huru Chunder Ghose, Principal Sfi^er 

Ameen, passed on the \2th of January 1850. 

Noorait Hossein, (Defendant,) Appellant, 




Mrs. McNaught, (Plaintiff,) Respondent. 

Suit for possession of mortgaged property, valued at 1150 
rupees. 

Plaintiff sues for possession of 14^ cottahs of land, with tank, 
orchard, and house thereon, situated in, dhee Punchawongong, and 
mortgaged to her under a deed of conditional sale by the defendant, • 
on the 19th of January 1846, for a loan of 250 rupees, the* title 
deeds of which were lodged with her by defendant 

Defendant denies the mortgage, and alleges that the title deeds 
were lodged with plaintiff merely as some sort of security, plaintiff 
and defendant being partners in business. 

The plaintiff proved foreclosure of the mortgage according to 
law, and the principal sudder ameen states, in his decision, that the 
mortgage deed was proved by the witnesses to it, for ^hose^ ^jyi- 
dcnce a^coinmission was sent to Cawnpore; that, moreover, it appear¬ 
ed from the depositions that, when defendant mortgaged the land , 
in question, ho released ^the title deeds from one Bholanath, who 
then held them by paying to him from the plaintiffs loan the 
amount of his debt; that defendant failed to substantiate his case 
or to prove by his witnesses that the title deeds were merely lodged 
with plaintiff as some security for his good faith ; and the principal 
sudder ameen argues that, had defendant placed these deeds only as 
a temporary pledge in the hands of plaintiff^ he w^ould not Jiave 
omitted to take a receipt for them. The principal sudder ameen 
therefore decreed to plaintift* possession of the land. 

The defendant urges, in appeal, that he was unable to prpduce his 
witnesses to prove ikrar, which he liad executed to plaintift^s 
husband, the writer of which, ^uitullah, a respectable person, would 
have been able to satisfy the court of its purport, and relieve him 
from plaintiff s claim. 

This court observes Jhat plaintiff’s case was olearly proved by 
the evidence adduced in tlie lower court, and that, with such evi¬ 
dence to back the mortgage deed, it is only possible to believe that ^-. 
the title deeds, which defendant admits having placed in plaintiff’s 
hands, were so lodged as security for the ultimate performance of 
the conditional sale as stipulated in the bond. 

Tlie witness alluded to by defendant was named by him, but 
no subpoena was ever served upon him by appellant, and no motion 
made on his part for postponement of the case or second issue of 
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subpoena for his attendance. 1 therefore see no reason to interf^rre 
witn the lower court^s judgment^ and dismiss tins appeal 


The 22nd July 1850. 

Case No. 16 of 1850. 

Appeal from a decision of Roy Hum Chunder Ghose Bahadoor^ PnncipqJL 
Sudder Ameen, passed on the 23rd of July 1850. 

Sookmeye Dassee^ (FlaintiiF^) Appellant, 

versus 

Bhurut Chunder Haidar, decreeholder, Teeluk Chunder Mundul, 

Beerbul Mundul and others, (Defendants,) Respondents. 

_ ^ _ _ 

r The plaintiff states that she purchased from Teeluk Chunder 
Mun&ul and Beerbul Mundul 13 beegahs ^ cottahs of land possess¬ 
ed by them on a ticca jumma, which land was attached by 
Bharut Chunder in execution of a decree against Beerbul and Jya 
Dossee, and, notwithstanding her representation and possession, 
eventually .sold and purchased by the decreeholder. She therefore 
sues for recovery of the same. 

Her statement is that, previous to her purchase 5 beegahs 4 cot- 
taiff of the land was pledged to her on conditional sale by the same 
parties for a loan of 50 rupees, and the money not being repaid# the 
sale of the 13^ cottahs was completed with her two years after¬ 
wards. 

The defendant Bhurut Chunder Haidar alleges that plaintiff’s 
daim is a false and collusive one; that Teeluk Chunder had previ¬ 
ously sold his share to Beerbul, and had nothing left to sell, and 
that the land was legally liable for his decree, and sold accordingly. 

The principal sudder ameen observes that plaintiff had not stated 
the fact of Jya Dossee being tlie wife of Nundaram, the brother of 
Beerbul, and therefore a sharer with Beerbul, in the land, which 
fact, however, was admitted by Beerbul, though her interests were 
stated by, him to have lapsed to him, in consequence of her husband 
having relinquished his share in his (Beerbul’s) favon The princi¬ 
pal sudder ameen* also remarks that the zemindaree accounts of 
1252 B. S., and th^ measurement chitta made.in 1253 B. S., 
both record Beerbul as the sole occupant, though both these papers 
were prepared subsequent to the date of the, alleged sale to plaintiff. 
The plaintiff, in proof of her purchase, filed the deed of conditional sale 
alluded to in her plaint, dated 3rd of Assar 1249 B, S.,'and the deed 
of sale dated 5th of Joiste 1251 B. S., under which she now seeks to 
recover the land. Both these documents were attested by the same 
three witnesses who gave evidence in support of them ; and the 
principal sudder ameen remarks on their evidence as follows. One' 
strong reason for supposing these deeds to be spurious, and that the 
witnesses attesting them are the creatures and dependants-of the 
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S ttlif, is, that though these deeds bear distant dates they arc 
ted by the same witnesses; and that plaintiff, though called upon 
to prodvce the other witnesses, could only bring forward these Area 
persons, two of whom had also given evidence on the part of JBBer- 
bul in the original suit in which Bhurut Chunder, the decreeholderj 
was his opponent; that these witnesses also stated in the present 
case that they were only casually present at the time and place 
when the two documents were executed, and they were accidentally 
called upon to attest them, a circumstance which the principal 
sudder ameen deemed most unlikely and improbable, and con¬ 
sidered it good ground for believing them to have been tutored 
and their evidence worthless. He therefore dismissed plaintiflTs 
claim. 

She has now appealed against this decision, urging the pleas put « 
forward in the lower court, and requesting the attention of^'this 
court to the rejection of Teeluk’s rights by the lower court, who 
was not a party to the decree, satisfaction of which was sued out 
by Bhurut Chunder Roy against the rights and interests of BeerbvJ 
and Jya Dassee alone in the property now under litigation. 

I however see no force in appellant’s objections. Teoluk is stated 
to liave disposed of his share to Beerbul; and in pvoof of this it 
appears that Beerbul has alone been in possession, as evidenci-i by 
his name only appearing, in the zemindar’s accounts and in tne 
measurement made by the revenue authorities in 1253 B. 
Against this plaintiff has nothing whatever to set up in support of 
her averments, except *the kubala in dispute and the deed of 
conditional sale. The remarks of the lower court on the‘witnesses 
brought forward to establish these, are sufficient to condemn their 
evidence ; and the fact of plaintiff having brought forward spurious 
deeds in proof of her title derived from Tceluk Chunder only, 
affords good presumption that he had no rights to dispose ofj, 
instead of in any way supporting them. I therefore see no reason 
whatever for interfering with the decision of the lower court, and 
dismiss this appeal. 


% 


The 22nj> July 1850. 
Case No. 17 of 1850. 


Appeal from a decision of^Roy Hura Chunder Ghose^^Rrincipal Budder 

j^fneeUj passed on the \3th of March 1850. 

*Kisten Mistree, (Defendant,) Appellant, 

% 

versus i 

Sheikh Emamdee Biswas, (Plaintiff,) Respondent 

Plaintiff sued for the amount of a bond executed by defendant 
on the 23rd Ohyte 1254 B. S., for a loan of Company’s rupees 671, 
to be repaid with interest in the following month of Kattikh. \ 

55 
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The principal sadder ameen states, in his decree, that the de^n- 
dant failed to enter an appearance before his court, and the csmse 
was therefore tried exparte; that the witnesses brought up by 
proved the execution of the bond and the receipt of the 
money by plaintiff*; that the evidence was consistent, and the 
witnesses credible persons. The principal sudder ameen, moreover, 
states that the notice was duly served on the defendant, and that 
he could not fail to be aware of the length of time this case was 
pending in the principal sudder ameen’s court, as he was at the 
time engaged in defending another suit in the same court through a 
vakeel, to whom the principal sudder ameen made known the 
circumstance of this suit having been commenced against his 
client, but no notice whatever was taken of this intimation. 

The defendant now pleads that he never received the notice 
or Tfas informed of the institution of this suit No special proceed¬ 
ing is prescribed by Section 3, Regulation II. 1806, after a notice 
has once been served on a defendant And with reference to the 
remarks of the principal sudder ameen in his decree, I entertain no 
doubt of the notice having been properly served on defendant, or of 
his having wilfully defaulted in the lower court, and therefore see 
no reason to« interfere with the principal sudder ameen’s decree. 
Tl^is appeal! is therefore dismissed. 

The 24th July 1850. 

Case No. 150 of 18^0. 

Appeala decieion of Mr. Wright. Sadder Mooneiff. paeeed on the 

\^th of April 1850. 

Kudumbenee, (Plaintiff*,) Appellant, 

versus 

Bishto Chunder, (Defendant,) Respondent 

The plaintiff* averred that, on the 12th of Maugh 1254 B. S., 
defendant borrowed from her the sum of 150 rupees, giving her a 
bond foff the amount, bearing interest at 12 per cent, and payable 
in the month of Poos following. 

Defendant denied this, and alleged that plaintiff’s mother is his 
discarded mistress, and that plaintiff has brought this suit against 
him to gratify the malice of her mother. 

The moonsiff states, in his decision, that-the plaintiff’s witnesses 
did not corroborate each other, and their demeanour' before him led 
him to believe they were giving false evidence: he'therefore dis¬ 
missed plaintiff’s claim. 

Plaintiff appeals gainst this order, and, after reiterating the pleas 
advanced in the lower court, avers that the evidence of her wit¬ 
nesses was to the point, and sufficient to prove her case, and that 
their demeanour could not have been caused by conscious guilt, as 
represented by the moonsiff. 



ZILLAH TWSNTY*FOUR PEK0UNNAII8. 


115 


observe that the moonsifF gives the following reasons for dis¬ 
trusting the plaintiff’s witnesses. " First, because the witnesses pro¬ 
duced fpr the prosecution have given contradictory evidence, 
respecting, first, the time when the money was given to the defejyjjflit, 
i, €, before or after the subscription by the witnesses of their names 
to the bond, and, second, the place where the witnesses were seated 
when the bond was executed; secondly, because the witnesses 
account very unsatisfactorily for their presence on the occasion; 
thirdly, because the witnesses have, without doubt, belied them¬ 
selves by stating tliat they are ignorant of what plaintiff even admits 
to be correct, and they themselves as neighbours must have known, 
viz. that plaintiff’s mother was defendant’s discarded mistress.” 
Now the first matters here adverted to by the moonsiff are so 
immaterial, and of such trivial consequdhee, that, if not regarded by 
the witnesses at the time, cannot be a matter of surprise; and s*d far * 
from considering any discrepancy of this kind a proof of their false¬ 
hood, I should, on the contrary, deem it a sign of their not having 
been schooled and tutored to tell the same story, for it is generally 
a remarkable feature of false evidence that the witnesses are pre¬ 
pared to speak to the most trivial points with minute exactness and 
in corroboration of each other. \ 

In perusing the evidence on record, I found nothing in’^ to excite 
hi.3picion as far as that evidence was concerned, and the impres^n 
it coftv^ed to my mind was in favor of its truth. I should not like 
to set up my opinion against that of the court examining the wit¬ 
nesses, liowever, connected and probable it might appear to me on 
perusing it, if the lower court had given more substantie^reasons 
for rejecting it, but those adduced by the moonsiff are not sound, 
and there is one strong fact in support of the honesty of plaintiff’s 
claim and the account given by the witnesses in favor of it, which I 
see no grounds for setting aside or overlooking, and that is the fact 
of the stampt paper having been purchased by defendant from the 
stamp vendor, as shown by his endorsement on the back of llie deed. 
This point is merely met by a denial on defendant’s part, but it is 
difficult to account for thg circumstance in connection witlf any pre¬ 
concerted plaM^*of tlie^laintiff, for, at the time alluded to, both the 
plaintiff’s mother and defendantpwere on terms o^he closest intimacy, 
and the presumption arises that their present enmity may in all 
probability have been caused by defendant’s neglect or refusal to 
pay their mone^. Considering, then, that the moonsiff has not exer- 
ci^d a sound discretion in rejecting the evidence of plaintiff’s wit¬ 
nesses for the reasons stated by him, and deeming that testimony 
trustworthy, inasmuch as it is corroborated fcy the presumptive 
evidence afforded by defendant’s own act in pju-chasing the stamp, 

I reverse the decision of tlie moonsiff, and decree this appeal, with 
costs of both courts on the respondent, who, without being summoned, 



116 


ZILLAB TWENTT-TOUR PER0UNNAH8. 


had filed a vakulutnamah, and was heard through his appointed 
vakeel. * 


The 26th July 1850. 

Case No. 151 of 1850, 

Appeal from a decision of Seneenaik Bose^ Moonsiff of ManiktuUaht 

passed on the \^th of April 1850. 

Jonadun Dana^ (Plaintiff,) Appellant, 

veratts 

Soudamonee Koloonee and Issur Chunder, (Defendants,) 

Respondents. 

This action was brought* for the recovery of rupees 102-2-14, 
• amount of a bond, principal and interest, dated 6th of Srabun 1256 
B. S., and payable in Aughun following. 

Defendants denied having borrowed the money or executed the 
bond, and alleged that the whole affair originated in the spite and 
malice of plaintiff’s master. 

The moonsiff says no reliance can be placed on plaintiff’s wib- 
nesses, who ar^ persons of inferior station and gave conflicting evi¬ 
dence ; th^ fhe bond is suspicious, and it is not probable that 
plaintiff would have lent the money without some security for its 
repayment; nor is it apparent that his circumstances aro*such as 
would admit of his making the loan. The claim was therefore 
dismissed. 

Again^^this decision the plaintiff appeals, urging that the moon- 
sifi has given no particular reasons for disbelieving his witnesses, or 
explained in what particulars his witnesses have contradicted 
themselves. 

The transaction is of recent date and plaintiff has no evidence to 
offer but the parties who attested the bond. These the moonsiff has 
stated to Jbe unworthy of credit, and as he examined the witnesses, 
he must have had the best opportunity of deciding on this point. 
The proof of plaintiflf'’s case entirely depends on the degree of credi¬ 
bility attached to his witnesses, for there not sT,.single circum¬ 
stance, which willaUow the court to*.draw an inference on the sub¬ 
ject, or to decide inVavor of evidence, which thew lower court has 
rejected as unsatisfactory. I therefore see no reason to interfere 
with the low^er court’s decision, and dismiss 4his app€:al. 
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The 30th July 1850. 
Case No. 18 of 1850. 


4 


Appeal from a decieipn of Roy Hum Chunder Ghose, Principal Suidet 

Ameen, passed on the 23rd of February 1860. ^ ^ 

Jojnarain Bose> auction purchaser^ (Plaintiff,) Appellant, 

versus 


Bissonath Mookerjee, and Ram Chunder Mookerjee, and after his 
death, Puddomonee Debea, (Defendants,) Respondents. 

Doyamye Debea, Opposing Claimant. 

Suit to assess 103 beegahs 14^ cottahs of land according to th^ 
rates specified, in a notice under Regulation V. 1812, and to 
recover arrears ; valued at 1885 rupees, 15 annas, 12 gundas. 

Plaintiff avers that he is the auction jwrchaser of talook Longy, 
&fc., sold for arrears of revenue under Act XIL 1841; that 
the defeifdants hold the above quantity of land, and that a notice 
under S'^uon 10, Regulation V. 1812, was served upon them; 
tha- they have refused to enter into a settlement for their lands, 
and consequently this action has been instituted against them. 

The defendant Ram 'Chunder Mookeijee alleged that no notice 
had been served upon him, that the talook had been purchased 
benamee by the old proprietor, and that he has no mal lands 
ii^is pqpsession in the village of Longy Bangla, and attributes the 
insuflltion of this suit in his name to the machination/ of his 
brother Bissonath, who entertains inimical feelings towards him. 
He then avers that his tenure consists of 72 beegahs 15 cottahs of 
pottah lands in the village of Poojalee, for which his* :>^estor, 
Sibchurn Mookerjee, procured a pottah from the collector ^ior to 
the decennial settlement, at a jumma of Sicca rupees 18-3, and had 
expended a large sum in bringing the land into cultivation; that 
the above rent had been paid to Government, then to the Govern¬ 
ment farmers, and finally to the zemindars; that his father had 
bestowed the tenure on his daughter, defendant’s siste^, for her 
maintenance; and as the rent was then^xed, it was not now liable 
to cnhanQemcnt. Bissonath corroborates this, but alludes to no 
documents. ' 

Doyamye ffehea asserted her interests in th^land. 

The principal sadder ameeif first observes that as the right, title, 
and interest of defendants itl the land were established, there was 
no necessity for following up an enquiry into*the allegations of 
D^pyamye, it beiifg satisfactorily shown by the vakeels of the 
parties that^he action was properly brought and maintained 
against the defendants, and that the docum^ts filed, though not 
produced by the defendants, but by an oppq^g claimant, must be 
received and regarded as the documents or the defendants. The 
principal sudder ameen then decides that there was good proof of 
service of the notice required by Regulation Y. 1812, on the 
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d«fendants, and that their objection of benamee was ^^set ai 
rest b^ the production of a decree of court, establishing the * fact of 
plaintiff’s purchase havi^ been a hon&Jide purchase. ^ 

<’T'he principal sudder,ameen then proceeds to the question of the 
plaintiff s right to enhatace the rent, and remarks that defendants 
allege their tenure to be mokurrui'ce, and that the pottah and 
char filed by the claimant, are in the name of their ancestor Sibchorn 
Mookerjee. That plaintiff not having objected to thj^se deeds as not 
wplying to the lands in dispute, they must be taken As so applying. 
That they bear the seal and signature of Mr. Pye, the collector, and 
latter document refers to and bears evidence of the existence of 
tbe fbVmer. That the jummabundeo papers of 1190 also record the 
Same quantity of land to have been in the possession and occupation 
of Sib^um Mookerjee, their ancestor, and the like amount of jumma 
to been then assessed upon it. That these measurement paper , 
as in£cating this point, are referred to in a decision of 1793 given 
i^ favor of Sibchum Mookerjee, and also confiim tuv. ‘‘ ct of his 
jumma hqving been rated at 18-^ Sicca. That the same data ait, ’Iso 
derived from a decision of 1810. That these circumstances show 
that decisions of the court have been given on these measurement 
papers; and as they tally with the char, there can bo no doubt the 
signatpre and seal affixed thereon are genuine; and this view Is 
supported by the fact that plaintiff has not been able to disprove 
them in any way. These circumstances therefore show that d^en- 
daAts’ family have, since 1787 up to 1810, paid a fixed and specifiu 
rent. That their ancestor Sibchmn basing, both before and since the 
permanfut settlement, had possession of this tenure, and defendants 
Imving' succeeded to the same rights and interests and eqaally 
|i[|iaintmned posscss'on at the same rent, they must now be looked 
m and tressed as kudeemee ryuts, and, under Clause 3, 
Stbn 26, Acf 1841, are not liable now to have their rent 
eochanced on any plea. The principal sudder ameen then exempt* 
thU land from furmer exaction, but allows the plaintiff to asses* 
at the rates claimed somet^lS beegahs 2^ cottahs, in the village ef 
Poojalee, which are shown by the ameen’s local enquii'y to be in 
excess of we 72 beegahs 15 cottahs covered by the pottah in favoir 
de^dants’ aneliStor. 

Against this decision the plaintiff has ap|>ealed. ,He urges that the 
documents are forgeries, and calls attontten to the fact that Bissonathi 
in :l^s defence, n^er alludes to these documents at all, nor did 
Doyamye, in her raposing petition, state that such documents were 
in existence; and Ha|a.Chancier only averred that hi., ancestor haC 
sored a pottah, 
dbes the 
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Phesent: FRANCIS LOWTII, Esq., Additional, Jr dgf. 


;• The. 11th December IS-W. 

No. 25 of 1844. 

Appeal from a derision of Ilidayet AhtKhsin Bakadonr, Principal Sua i * 

Amecn of Behar^ dated July^ 1 ^ 44 . 

A»imud Ali Klian, liim&cM* ai.d as agent of Musst T^oebce N 

(Pluintilts,) Appellants, 

* * , 

VC 

LnclimeoporsauJ Siiigh, son of Sobrun SIngli, deceased, D * *ok 
Singh, jVhisst. Gowrali, mothei* of Is" jreepersaud Singii, ho .e, 
son of J-iiiklioreo Singh, Gunnowrce Singh, hoir of Jugroop ^h, 

Jiaindhun Singh, Kunhyc Singh, Muncenatli Singh, and Jtzivh 
Singh, < Dcfond^^ats,) Respondents. 

Tills suit was instituted on the 19tli April 1643, to recover the 
sntn of rupees 4973-7-8, pi’incipal and interBst, on account of inesno 

i irofits of inouza Tctooi’eah Chukoo, accruing froux 1241 to 1244 
S,, during the ])criod of dispos^esaioa. 

Tlie principal suddor amcen disinisaed the claim, on the gnninds 
statcMl ill liis decision, dated 30th Ju!’** 1844, which order was upheld 
ill appeal by the ju’lgc on the 5th July 1845. The case then came 
before the Sudiler in special ap]ief| #,^1 ' IStfi' April 1848, 

' wlicn tlie judge’sorder was rcversied andtiic Jid order recorded: 

“ This is uu actic^i instituted by tliCi auction purohilper in the fore¬ 
going case (No. 187 of 1847,^ to recover mesiie profits during Hie 
period of his dispossession. In consequence of the objections urged 
by tlie parties xvlio claimed a shaj*6 in the village Tetooreali Chukoo, 
the period being from the ddte of purchase at public sale to the date 
of his obtaining possession. As tlio Judge rejected the claim without 
investigation, but merely with reference to his order in the suit of 
Gunnowree Singh and others versus the auction purchaser, which 
has this day been reversed, we set aside his order, and, declaring 
the auction purchaser entitled to recover profits, we remands the 
case, in order that the judge may take the statements of the parties 
■' into consideration, and decide Ae amourit of profits and the periodj 
for wliicli they are recoverable, and also specify the parties who arP(^ 
liable for the same.” , ' 

'^'he appellants have urged that the jumma of the village ha/^ 
bc*^ shpwn, by a bhurnanaifieh granted to the ancestors of*’ 
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respondents, to have been fixed 'iV Sicca rmees 721 in 1241 F., 
they are entitled to recover wasilatit at that rate from all tlio respon¬ 
dents jointly. The respondents oii cho other hand d^my tlieir liahlliu 
for wasilaut at all, citing tlio deois-ion of tlie Sudder Court, dated 
Iflth April 1848, in suit\187 of 1847, as showing them not to have 
liad possession of the pVoperty for 18 years ])rior»t 0 Fcbrtiary 29tli 
1844 ; ami further jdead that tlio sa t shouh^ bo di||jiisscd under A<‘.t 
1841, in coiisecpience of tbe appellaiUs-JjJJing^omitted to 
notify to the court the demise ^fliochoolc Singli, one*of tlio x'espon- 
donta, wliich is decla^d to hav^e occurred in j^iaugli 1^56 F, S., and 
that the payment of iutercst^ju flic appellants’ claim was not directetl 
by the Sadder Court; moreoj^er^lhat the appellants received a Iburtli 
sluice of the produce durinj^tho period the estate was under attacli- 
nieiit. ^ 

Tuis easy for the respondents to^leny possession oAthe property, 
but from the papers by the appellants, viz. ccipies of the bhnrna- 
7tameji executed by Cliutturdliary Singli, on the,7th rdiadoon 1240 
F. S., or 6th September 18jl3, and ])etitIon ofllcchook Singh and 
other ancestors of the respondents admitting the correctness of tliat 
docuinont, and other I'ecords in the suit, the opposite fact is clearly 
established. There can l>c no doubt that the anpellaiits purchased 
the estate on the 30th January 1834, or 1241^* S., but did not 
obtain possession till the 3nl January 1837, or 1?44 F.'S., during 
which period the crop.? of the village ajipoiir to liavc been lield 
under attachment by a canooiigoe deputed for that purpose, and 
from whom tlic respondefits Received three-lbuitfhs uf the 
same: the remaining onc-fourth is declared to liave been 
made over to the appellants; but they most positively deny liaving 
received an^ such share ,of tlie crops, eitlie^ from tlie canoon- 
goe or tlie >jy^vboin the grain is stated to have 

been deposited .Jai^wl^lieepin^r. I Jmv^ boen*unal>lo fo dis¬ 
cover in the re^rc}, or fo ©btyij from the revenu# authorities, any 
proof whatevor'of the appcllanls havfng received such portion of the 
produce; no receipts SippcS.r to liav^ been taken or ^forwarded 
by the canoongoc in token of suejh delivery, nor is anjTdotailed 
statement of the dift‘or5iit sorts of giain,Tloc1ared to have been made 
over to the appellancs, forthcoming ;*and as tliose parties most 
rapable of affording information 4in tlie sul>ject are no longer in 
existence, I can place no reliance on the very unsatisfactory evidence 
»f the Avitnesses examined on the point, and therefore consider the 
’espondents collectively liable for the full amount of mesne profits 
luring the period above stated, calculated at the rate of 721 Sicca 
upees per annum, with interest from the time the same became 

t as allowed in the case of Rajkishwur Rai, appellant, versus 
loddeen and /Hhers, respondents, recoiled at page 48 of the 
cr Court’s Decisions, dated 19th July 1830, and Musst. Tarnee 
s Bamun Doss Mookerjeo, of the 30th September h^t^lie 
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appellants having been unjustly kept out of their property and com- 
jjeilcd to (lisdiarge tlie annual Govenimont demand for revenue, 
without deriving any profits from the estate. I do not consider the 
appellants’claim liable to dismissal, asjdeadedby the respondents, as 
no proof whatever of the truth of the assertion, set forth by them has 
been adduced aj) to date. I therefore decree tlie appeal in favor of 
the appcllants.flor the full amount of wasilaut claimed, with in/i;orest 
at the rat^' of G per cent, on each year’s mesne profits up to the date 
of suit, and af 12 per cent, from diat date up to this day on tla; 
principal, and further interest on tiie aggregate amount at the same 


rate to tlic date of realisation. > ^ * 

Amount of incsnc jn'ofits. Company’s rupees, . 2595 9 7 

Interest at fi ])er cent, to date of suit, r. 1109 0 10 

Ditto at 12 per cent, to present date, .2,381 9 1 

* > ■ • I . 


To^'‘i Company's rupees, 0086 3 0 


The 18th Decemtieu 1850. 

No. 9 of 1849. 

yjppml from a decision of Stfud Tufiizziilllossein Khaiiy Sudde?* Ameen of 

f ' lichar, dated 20^A MareJt, 1849. 

Itidhrnan Pattuk, (Defendant,) Appellant, In the case of Kajah Hot- 

narain Singh, (Plaintifl*,) Respondent, 

rttrsm 

Appellant and Dhokoe Singh and Kherodhur Singh, (Defendants.) 

This suit was instituted on the 2n(l July 1847, to estas^lish right 
of i>ropertv in, and for jMjssossion of, 2^ 1* land in rnouza 

Muliura Mohunpoor perguunab T\Tnherc, l\v ainnilnient of a moku- 
ry/m'/w/Zf/Zt in tlic name of Nihalm'nr' Pattuk, father of appellant, 
valued at rupees 310, the pr^ie of the? land, i 

The ^^dyintifl' states that l Ridhmun Pattuk, declaring himself 
proprietor of the land in' qut^istion, by virtue of a mokururee pottahy 
on a juinrna of 23 rupees per^annum, filed a suit in tlie court of the 
rnoonsiff of Gya, against Kesliore Singh, fanner of the entire village, 
for })ossession, by ousting the other two defendants abovenamed 
from their holdings as ryuts, and obtained a decree, which, however, 
was declared not to prejudice the rights of the proprietor of the soil 
in any future suit. Plaintiff denies that his ancestor ever gave the 
nottah in question to the defendants’ father, and declares it to have 
been executed fraudulently in collusion with a former farmer 
and ryuts abovenamed; that the grant is not mentioned in the** 
papers connected with the division of property made between the 
sons of the late Rajah Mitterjeci Singh, and therefore a fabricatidfi: 
he^t^nsequently sues for it^ annulment. 






204 


ZILLAH BBllAR. 


Ridhman Pattuk declares the pottah to be a genuine document^ 
bearing the signature and seal of the late Rajah Mitterjeet Singh^ 
and dated 11th of Jumadoossanee 1246 F. S., and order for posses¬ 
sion being issued on the same date to the address of Himmut Suhai, 
then farmer of the village; that the receipts of the former .farnier, 
for 1247 and 1248 F. S., and those of Keshore Siifgh for f249 and 
1250, togetlier with several dakhilas grantedJby the. revenue autho¬ 
rities, filed in the suit decided by the moonsifi’ before wientioned, 
and several other simijar documents, with a Jiookoorm^meh of July 
10th 1846, signed by the plaintfjl* himself, suffice to prove his right 
to the mokururee tenure: ttirthijr^ that as the lands in question 
formed only a portion of the village, there was no need for any • 
mention of the grant being ^snade in the division pai)ers alluded to 
by the plaintiff/^nch tuhseemnamek specifying only the flames of the 
villages allotted to each party. The other defeiidhnts replied in suj)- 
port of tlic plaintiil’s statement, dv..dttririg the grant to be invalid, and 
referring to their statement to the same dfiect in-tlie former case. 

The siidder ameen, on cimparlng the seal affixed to tlie pot¬ 
tah, with those on other documents of a similar nature, considered 
the deed to bear evident marks of fabrication, and therefore jiro- 
nounced it to be invalid; in like manner the hoohoomvameh cited by 
the first defendant, was rejected; and as he had a(|[luced no proof to 
establish the genuineness of his receipts, the sudder anicbn gave a 
decree in favor of the plaintitf, exempting, however, the other two 
defendants from all Ifability ^br costs. 

The appellant, besides rciteratiiTg the pleas, advancerl before the 
lower court, urges that the late rajah had 11 seals, and tljerefore 
the arguments of the sijddor ameen, relative to, tliat affixed to the * 
pottah in*iiuestion beings fabricated, are insufficient, a comparison 
with each andgjKfcls hot having been made; that ho ex¬ 
pressed his willingness%to ahidji by tlie solenjn affirmation ©f the 
plaintiff*, relative to the validity or .otherwise of 1:he grant, but the 
offer was declined. • • • - 

The record shows the validity Cof this moknruj^e ppttah 
to have been denied by tlie former fayrmet of the village and the 
ryuts, (defendants,) no mention of th% grant liaving been made in 
the farmer’s deed of lease, which I conceive would iiave been 
specified had the fact been as pleaded by tlie apjiellant Among 
the proofs filed are certain dakhilas purporting to be for revenue, 
received from the appellant on account of the lands in question; 
but he has entirely failed to prove his authority for paying his 
rents direct into the collectorate, the pottah itself containing n^^ 
clause to that effect He has, moreover, failed to establish the 
^ genuineness of the other receipts declared to have been granted by 
the former and present farmer of the village. The document describ- 
^ as a AooAoomwame/i, addressed to Himmut Suhai by the late Rajah 
Mitterjeet Singh, bears no signature,^ and therefore cannot be 



ZILLAH BEHAR. 


2or) 


considered of any value, whilst that of July 10th, 1840, hears 
evident marks of fabrication,—the signature declared to be tliat 
of the plaintiff and seal being illegible, and under it the date 31st 
August 1841, is added in English, or five years prior to the date 
of the dpeument. It is vain for the appellant to plead that some 
other one of tfie’ eleven seals said to have been in the late rajah’s 
possession, may have been»that affixed to his pottah, and therefore 
xinlikc thol;e produced and comparted in the lower court, because 
it is most lyalikely tJiat the rajaft should have had more than 
one seal of the same year; and as ^he seal affixed to the pottali in 
question will not bear comparison twit];i other approved impressions 
of the late rajah’s seal, I quite co^lCur in tlie opinion rcconled hy 
the sudder ameen as to the invalidity' of tlie grant^^ and therefore 
dismiss the jjppcal, with costs,*and confirm tlie order of tlie lower 
court, without notice to the respondent, who, however, attended 
unsummoned. • ^ 


The 21 ST December 1850- 
No. 1.') of 1849. 

/Ippeal from a flecitsion of Moulvee Syud Ibrahim Alt Khan Bahadoor, 
Principal S^idder Anipen of Behar, daied^llih April, 1849. 

Koonjee Singh, Madlioo Singh, and Sobfiec Singh, auction pur¬ 
chasers, (Defendants,) Appellants, in the ci^sc of Jankee Sii/gli, 
(Plaintill*,} Kespondent, • 

vei'SHs 

Appellant and Mqsst. Khyrun alias Pee^'un, widow of Sheikh 
Walieedooddecn, seller, and the Collector of Patna on tii’e part of 
G overnment, (Defendants.) * 

» ^i'luhahll Singfi,i.Qozi!irdar. 

This suit was instituted on the7tl/Dcceml#di' 1847, for confirmed 
possession.>)f and to establish right of property in a 6 annas share 
of the village Yakoohpore-Gdonawah alias Etimadjiorc, pergunnali 
Blielawur, according to a dcwl of sale, dated 6th September I84(b 
by reversal of an auction sale, dated 12t}i November 1846. Suit 
valued at Company’s rupees 193-11-7-10, being three times the 
rent roll of the property, according to the jumma of the 8 annas 
share of the village possessed by the seller aforesaid. 

The plaint sets forth that of the entire village in question, 8 annas 
ghare belonged to Sheikh Kyamooddeen and the other 8 annas to 
Sheikh Waheedooddeen, his brother; that the former’s share in the 
estate was sold in execution of a decree held by Jowahlr Sahoo, and 
purchased hy Bheknaraiif Singh, hut prior to such sale the plaintiiJ' 
held a farm of 4 annas of "tlie share in lieu of Sicca rupees 701 
advanced, and which is stillpin his possession; that the entire share 
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of Waheedooclfleen had also been farmed to the plaintiff, but on the 
expiration of the lease tlie property was mortgaged to liim by a deed 
of byebilwuffay and on expiry of the term tlierein specilied, on plaintiff’s 
petitioning the court for the foreclosure of the mortgage, tlie 
defendant Musst. Peerun induced him to release and gy\:e uj) to 
her 2 annas, which she retained in her possession, and sold to liini 
the remaining 6 annas for the sum of rftjieerf 2000, the deed of sale 
being duly drawn up in tlie naipe of Munbodli Singh, his^rotlicr-in- 
law ; tliat on the Go*^ernment Revenue for* anouza ^edpore Pur- 
sail, pergunnali Plioolwarce^ ziilah Patna, a niehal newly settled 
with the two brotliers ahoveryimach, falling in arrear, the collector 
of Patna, at the instigation ot oite Choonee Loll, an informer, 
requested the collector of IJehar to sell by auction the rights and 
interests of the defaulters in tlie vUlage in question,^ to liquidate 
the demands on the estate; that on tlie issue of the usual notice 
Munbodh Singh represented alPihc above facts to the collector of 
Boliar, the plaintiff supporting the statement at the same time; but 
their objections to the proposed sale were overruled on the grounds 
that the riglits and interests only of tlie defaulters were to ho sold; 
further, tliat on appealing to the commissioner of revenue tlieir prayer 
for the reversal of the sale Avas rejected, on the grounds that tlic 


deed of sale cited above bore date 1247 P- S., whilst it appeared 
from the representations of the auction ])urcliasers tliat tfie property 
in question was pledged as security for the Government revenue of 
Syedpore Pursah from 124^ F. S., and therefore the state demand 
was of date antecedent to that of^the deed of sale, ^"he plaintiff 


denies this, and urges that if the property had been so pledged tlie 
fact would have been nyntioned in the collector,of Patnas proceed¬ 
ing- IIe*fiirtlier states, that though he is still in possession of tlie 
property, yet considering^the order passed liy the i*evenue authori¬ 
ties, it is necessary for •him to mic both, to jwovc Ins title 'to the 
6 annas of the village, to hSve his possession confirmed, and tlie 
above portion of the^dstatc excluded iroin the sale proceedings to 
prevent future distiAbanco- • . 

Musst. Peerun replies that she has fto claim against the plaintiff 


relative to the 6 annas mentioned, which moreover were never 


pledged as security for tlie revenue of Syedjiore Pursah, nor was 
any notice issued by the revenue authorities to that cfl’ect, and to 
prevent parties disposing of the property, and therefore she has no 
concern in the matter or with the disputes of tlie plaintiff* and 
auction purchasers, the sale having been held only in respect to 
the rights and interests of the defaulters, and therefore not affectinjj^ 
the rights of the plaintiff. 

The Government reply is to the effect that the claim is altoge- 
tlier incorrect for the following reason^ * 

First —Because the plaintiff, in his appeals to the collector and 
commissioner of revenue, described hin|Self as holding only a 4 
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annas share of Sheikh Kjamooddocn’s portion of llie property in 
fann^ and declared Munbodh Singh to^ be the purchaser ol‘ tlie 6 
annas in question, whereas now he styles hitnself the real pur¬ 
chaser of the disputed property; therefore liis claim is untenable 
hy reasoi\of the inconsistency of the two statements: further, that 
Munbodh Singli docs not sue, and, not having sued witliin the pre- 
scribetl j)eriod of one year from the date of sale, is precluded Irom 
preferring iftiy claim, and as Munbodh Singli was declared to ho 
the purchaser, the jdaintilF luis no ri^it to bring the action. 

Second ,—liecause only the rights .‘uid interests of the defaulters 
in the property were sold, and the purchasers at tlic auction now 
stand in their stead; and the j)huntift* having admitted the sale to 
have been so conducted, the claim Against the Government is 
irregular. 

Third ,—Because tlic property was sold for balances of revenue 
for 1242 and 124.‘h wliilst the decd**6f sale cited by the plaintiff is 
ilated 1247 F. S.; and as all pro])ert 3 ^ whatever jiossessed by the 
defaulters was jdedged for the due discharge of the state demands, 
no deed executed by the defaulters or their lieirs on a date sub¬ 
sequent to the accruing of such balance is valid. 

Fourth, —Because', if in possession, as stated, the plaintiffs claim 
to liave sucli possession confirmed is irregular. 

Fifth ,—Because the suit is undervalued, the valuation having 
been made on the rent roll of only a portion of the village instead 
of the entire mouza. • 

The auction purchasers reply to the same effect as above, and 
urge tliat they are in possession of the entire village by purchase, 
and therefore the plfjintitf’s statement relative' to his being in pos¬ 
session of any portion thereof is incorrect: moreover, that the deed 
of sale under which he claims a title to tlic property in question 
was det?lared invalid ;3nd as the former proprietors were brothers, 
on the demise of W^aheedooddeen 6 annas of his share became the 
property of his surviving brotlier fiyamocxideen therefore the 
widow, Ijad no power to dispose^of it; further, thatj if the plaintiff had 
ever possessed the power of foreclosing the mortgage of the entire 
share of Waheedooddeen, the &ct of his not doing so and relinquish¬ 
ing 2 annas of his claim in favor of the widow suffices to prove the 
existence of collusion between him and the defaulters. 

Muhahil Singh declares tlie plaintiff to have no interest in the 
matter, and that his claim has been preferred merely because the 
petitioner had sued for possession of the property in question in 
aftother case, he having purchased the same from Munbodh Singh, 
the original and lon& fide purchaser. 

The principal sudder amcen recorded his opinion to the following 
effect: that the plaintiflC’s dfeim being founded on a deed of sale, and ^ 
the correctness of the transacyon being admitted by Musst Peerun, 
the only other party theretOj| it remained to be seen whether such 
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sale by her was valid or not; that the deed of sale being dated 
26 th (an error, the original d^ed in anotlier case showing it to have 
been dated the 6th) September 1840, and the auction sale having 
taken place on the 12th of November 1846, after a lapse of six 
years, and no notification appearing to have been issued to pjrevent the 
disposal of the property previously, it was clear that the sale to the 
plaintiff was a bond fide transaction, nmde dn the grounds set forth 
in the plaint, without any intention of evading liabilitic^for revenue 
demands or other debts on tlie'part of the "seller, anij therefore the 
genuineness and validity of thid^ed itself could not bo questioned; 
that the property having been *first leased in farm, and then 
mortgaged, long antecedent t8 tlm accruing of the demands of 
Government, and lastly sold to the plaintiff* in liquidation of the 
mortgage, the plea advanced of ivtcnt to evade lial^ility for state 
revenue could not be entertained; that thc^plaintifr having establish¬ 
ed the fact of possession by **bvidenco of witnesses, and various 
records proving him to h%ve been the actual bo)id fide purchaser, 
and Munbodh Singh hhfarzi only, and to have had no interest in the 
transaction; the objections raised to the plaintiff'’s suing were un¬ 
worthy of consideration and disapproved of, and therefore tlie insti¬ 
tution of the suit by the real purchaser was not opposed to Circular 
Order of the 29th July 1809: further, tliat as no bond or deed of 
any description, showing the property to have been* pledged as 
security for revenue demands against other estates, had been filed 
by the Government* or other parties in the suit, the pleas advanced 
on that point were inadmissible. For the above reasons, iherefore, the 
principal sudder ameen, at the same time referring to his decision 
in another suit. No. i6, following, between tbe same parties and 
others, gave a decree in favor of tlie plaintiff*, and reversed the sale 
in respect to thb property in question, exempting the Government 
from all costs and»chai%dqg the «ame to the plwiitiff, with permission 
to recover the amount from*tfie other defendants* 

The appellants Jdpeat the arguments cited in the reply filed 
by the Government in the court ‘of first instance^ and. urge 
.that, from the Government being •exempted from all costs, it 
was clear the principal sadder amoen considered the plaintiff’s claim 
against the collector of Patna incorrect, and therefore according 
to Construction No. 1075, and Circular Order of the Sudder Court, 
dated 7th July 1837, the plaintiff should have been nonsuited. 

Connected with this suit are the following four appeals. Nos. 16, 
18, 19, and 20, and therefore I think it right to consider the facts of 
all the suits together. The plaintiff, having sued for the reversal 4 )f 
a sale held by the revenue authorities, could not do otherwise than 
make the Government a party to this suit, and therefore the 
.appellant’s objections urged in app^i*relative to the plaintifPs 
. liability to be nonsuited on that acccl|int are futile, and the Con¬ 
struction and Circular Order quot|d totally inapplicable; the 
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pleas of undcr-valiiation of the claim are also incorrect and not 
supported by the Construction referred to. It is clear from the 
petition presented on the part of Jankee Singh, the plaintift^ to tlie 
court, dated the 12 th September 1840, requesting the return of tlie 
deed of byehilwuffa filed by him for the foreclosure of tlic 
mortgage, that* the property in question had been conditionally 
sold to him by Musst Pecrun on the 26th Sawun 1287 F. S. 
In tlie absence therefore of all proof to show that the property had 
been previously pledged as security for the revenue of the inehal 
Syedpore Pursah, I do not see upon what grounds the deed of sale, 
dated 6th of September 1840, or 12,47 Jb'. S., and duly registered in 
this zillah on the 14th of the same month, was declared invalid by 
the revenue authorities. The appellants object to the decision of the 
lower court, and refer to the various statements of tlie plaintiff and 
other parties connected with the transaction as sufficing to sliow 
the absence of all interest of the ‘iJlaintift* in the purchase of the 
property in question. There can he nc*jdoubt that the plaintiff, in 
his petition to the court on the 12th September 1840, declared the 
mortgage to have been redeemed, and subsequently in 1846, after 
the auction sale represented Munbodh Singh to be the purchaser; 
the deed of sale, dated 6tli September 1840, is executed in tlio 
latter’s favor, and in all his petitions both for the registry of his 
name in the collector’s office, dated 18 th September 1840, and sub¬ 
sequently in 1846, in appeal to tlie revenue authorities, and in the 
farming lease to Sheikh Edun and others, Mmibodh Singh styled 
himself proprietor by purchase and occupant of the property; 
whilst Musst. Pecrun, the seller, in her petition to the collector, 
dated 19th of September 1840, acknowledg^ll the correctness of 
the purchase and notified her having redeemed the mortJ>agc by 
payment to the plaintiff of all claims against her; but I do not 
attach the same' vaIu(^,to these statements a& thc appellants. Tlie 
plaintiff had undoubtedly good and 'Irdid reasons fbr*having the 
deed of sale drawn up in the name oi his broiher-in-law to save 
the property from his creditors, and, having dorse so, he was com¬ 
pelled \o describe him as 'the«purchaser in all subsequent repre¬ 
sentations, till, finding himself in. danger of losing his property, it 
became necessary for him to assert his own rights as the bond Jide pur¬ 
chaser and proprietor- It is admitted by Munbodh Singh and Musst 
Perun that the plaintiff was the actual purchaser, and the witnesses 
examined fully and clearly establish that fact, as well as the plain- 
tifTs possession from the date of that sale up to the institution of 
the suit: there can be no question therefore as to Munbodh 
Singh being nferely a furzi in the business, and that the ac¬ 
tual right of property belonged to Jankee Singh, If such was 
not the case, it is difficuUbTo conceive upon what grounds lie 
should, after a lapse of upw^s of six years from the date of 
sal^ have preferred such a clai^, and his statement have been at 

2 
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once acquiesced in both by tlic seller and ostensible purchaser. The 
fact therefore of his allowing Munbodh Singh to represent himself as 
purchaser of the property, for reasons sufficiently explained, on all 
occasions previous to the institution of this suit, does not, in iiiy 
o|)inion, invalidate the plaintifrs claim. Another plea urge^ relative 
to the suit not being instituted within the one ycal’ proscrihed by 
Act 1. 1845, is a decided misrepresentation of fact. The plaintiff 
and Munbodh Singh both apBcafed against the auction sale, and 
final orders thereon not havinjr^been passed till the J26th January 
1847, the institution of this suiit on the 7th of December of tlie 
same year was cleax'ly withip tlxe*prescribed term. I can only view 
the claim set up by the appellants in the light of a gross attempt to 
deprive the plaintiff of his JUst rights. It appears that Blieknarain 
Singh, the father of Sobhee Singlj, appellant, pui’chased in 1846 
the share of Slieikh Kyaraooddeen, on its being Sold* in satisfaction 
of a decree held by Jowahir S?ih»o; and tliat the plaintiff Jankee 
Singli had a previous lien qfi the property in tlie shape of a farming 
lease of 4 annas, which was duly notified to the intending purchasers at 
the time of the sale. Subsequently, on the 12th November 1846, the 
appellants purchased at the auction sale the remaining rights and 
interests of the defaulters, Kyamooddeen and Waheeooddccn, in the 
estate, amounting in reality to two annas: it therefore became 
necessary to adoj)t measures to obtain possession of the <lisi)uted G 
annas; and for this purpose the original deed of sale in Munbodli 
Singh’s name, dateUGth September 1840, which had been entrusted 
previously to Sheikh Mohub AH; mooktear, appellant in No. 19, to 
enable him to defend certain actions brought against the plaintiff in 
the foujdaree court,\was fraudulently made ^over to the opposite 
party, Und another deed of sale prepared under date the 2nd No¬ 
vember 1847 in the name of Muhubil Singh, appellant in Nos. 18 and 
20, a near relative bywnarriagci,dr qf Jeetbahun Suigh, the 

father of Madhoo Singh,appellant,and declared t^> have been cxccutetl 
by Munbodh Singly.,r This dbed registered in zillah Patna on the 3rd 
November 1847,*^ I consider altogether invalid. Munbodh Singh 
denies having executed it; his witiuKses depose to his being confined 
to his house by sickness on tlie alleged date of execution of the deed; 
his declared signature thereto hears evident marks of fabrication 
and will not bear comparison witli other approved signatures in the 
record; the property was not his own to dispose of, and the wording 
of the deed itself shows the alleged seller to have had no hopes 
either of recovering the property from the auction purchasers, the 
appellants, in whose favor the revenue authorities had previously 
decided the claim to possession, or of being able to aSsert his rights; 
and yet for such an invalid title the said purchaser, Muhabil Singh, is 
declared to have given rupees 1500^ most improbable story and 
as little worthy of credence as the e^oence of the attesting witnesses 
of the deed. For the above reasons, therefore, I dismiss the appeals in 
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this suit and Nos. 16,18,19, and 20, with costs, and confirm the orders 
of the lower court, without notice to the respondents. Copies of this 
judgment will be placed with the record of each of the above named 
suits. 


Th^ 2Ist December 1850. 

No. 16, of 1849. 

Appeal from a decision 6f Moulvee Spud Ihrah'm AH Khan liahadooVi 
Principal Sudder Ameen of B^tar, dated 27th April 1849. 

Jeetbahun Singh, Koonjec Singh,*RJadlioo Singh, and Sobliec Singh, 
(Defendants,) Appellants, in'the case of Jankee Singh, (Pluiutirt',) 
llespondent, , 

tersus 

INIuhabil Singh, Munbodh Singb, and Slieikh Moliub Ali Mookteai*, 

(I)efendantj-) 

Sheikh Edun, and Musstn. Kurcemun and Luteefun, Oozurdars. 

Tnis suit was instituted on the lltli March 1848, to declare null 
and void a deed of sale, dated 2nd November 1847, in the name of 
Muhabil Singh, and to recover possession of an original deed of sale, 
in the name of Munbodh Singh, for 6 annas of Yakoobpoor Goonawah 
fiUas Etimadpoor, pergunnah Bhclawur, dated 8th Ruj^jub 1256 
llijreo, or 24th Bhadoon 1247 E. S-, and an ijaranameh of 4 annas 
share of the same village, dated 15th May 1840. Suit valued at 
Company’s mpoes 2747-11-8-6, 

The plaintiff’s statement is to the same effest as that given in the 
foregoing suit No, 1^, and further, that, afternhe sale of the property 
noted therein, which Jeetbahun Singh ])urchased at the auction for 
10 rupees on account of Koonjee Singh, Madhoo Shigh and Sobhee 
Singli, -the document^for the recovoi'y of whkh this action is brought, 
were made over to^Lall Beharee SiiiiJhjand by him delivered to the 
mooktear Molmb Ali, together with a pow^et of attorney for the 
purpose of preparing and filing a defence in corfain cases, instituted 
n the magistrate s court* by Jeetbahun Singh against the plaintiff* 
a id others for possession of tlj^ village, but were never returned to 
the plaintiff* after tlio decision of the cases; that on apjdying to 
the criminal court for an order to compel the said mooktear to 
restore the documents, the plaintiff* was I'eferred to the civil court 
for redress; but in the mean time the mooktear colluded with the 
other defendants and gave up the documents, thus enabling them 
to fabricate a deed of sale in favor of Muhabil Singh on the part of 
Munbodh Singh, and to enforce whicli, Muhabil Singh brought an 
action in the court of the moonsifl’ of Jehanabad; that as Munbodh 
Singh never had any interezt^in the property, and the purchase of 
the 6 annas sliare of the villa,was in reality made by the plaintiff, 
Munbodh Singh had no powir to sell the property; he therefore 
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sues to set aside the deed of sale fabricated in favor of Muhabil 
Singh. 

Jectbahun Singh and otliers, auction purchasers, reply to the 
same effect as already noticed in suit No. 15, and further urge that 
the present suit comprising two distinct claims should not have 
been .entertained; that the several points noted in the plaint, namely, 

. to establish the fact of Munbodh Singh bcing'^only a Ji/rzz; to prove 
the validity of the jdaintiff'^s deed' of sale in the name of Munbodh 
Singh; to establish the deed of ijaranamoh for 4 annas of the pro¬ 
perty ; to set aside the deed of sale in favor of Muhabil Singh and 
to recover possession of the docCnnents declared to have been en¬ 
trusted to Mohub Ali inooktear, Should have formed separate 
claims, and therefore could hot be sued for in one suit: that this 
action has been brought solely with the view of ousting the pur¬ 
chasers from their property, the plaintiff colludinj? with Munbodh 
Singh and Muhabil Singh for that purpose; and as Jeetbahun Singh 
is in no degree related to or on terms of friendship with Muhabil 
Singh, the plaintiff’s statement of the former having fabricated the 
deed of sale in favor of the latter is altogether incorrect: and that 
Mohub Ali mooktear has been made a defendant in the case solely 
in the hopes of his furthering the plaintiff'^s views by admitting his 
receipt of the documents clalmod- 

Sheikh Mohub Ali denies having received the documents from 
either the plaintiff or Lall Bcharee, and urges that, if such w^cre the 
fact, a receipt would' have been taken from him: that tiio plaintiff 
did give a power of attorney in his and Kuramut IloSein’s names; 
but tho defendant refirsed to plead for him or have any concern with 
the matters then pending in the foujdarec court: and as the plain¬ 
tiff does Hot specify the date of the delivery of the documents, and 
Lall Beharee presented a petition, declaring them ^ to have been 
received back from KuVainut Hi/sein after thor decision of the cases, 
the defendant is not liable fof tlicir production noV. The remainder 
of his reply is in support of tliat tiled by the foregoing defendants- 

Muhabil Singh replies in support otithe statement of ^ho auction 
purchasers, accusing them at the s&me time of collusion with the 
plaintiff to upset his rights obtained by purchase from Munbodh 
Singh. 

Munbodh Singh supports the statement of the plaintiff. 

Sheikh Edun and others, oozurdars, likewise support the plain¬ 
tiffs statement, and state that after his purchase of the property in 
Munbodh Singh’s name, he gave them farming leases of 4 annas and 
2 annas at two distinct periods. 

The principal sudder ameen recorded his opinion to the fol¬ 
lowing effect: that the claim of the plaintiff was not opposed 
»to the rules of court; that all the proofs tiled in the suit, tho 
evidence of witnesses, and acknowl|dgment of Munbodh Singh 
establish the fact of the plaintiff having boon the real purchaser 
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of the 6 annas portion of the village, and therefore the deed of 
sale alleged to have been executed by Munbodh Singh (but denied 
by him) in Muhabil Singh’s favor was invalid; and as it was clear 
the plaintiff held a farming lease of 4 annas of Sheikh Kyamooddeen’s 
share of the village, previous to the sale of that property in satisfac¬ 
tion of the decree held by Jowahir Sahoo, and which fact was duly 
notified at the time of sal5, the claim of the auction purchasers to 
the entire village was incorrect; further, that the admission by the 
plaintiff of Mijnbodh Singh having bgen the putchascr was evidently 
made to save the property from his ei'eclitors, and therefore did not 
invalidate his claim to the property-^s the bona fide purchaser. The 
principal sudder amcen also coftsidered the fact of Sheikh Mohub 
All’s being engaged as plaintiff’s moohtear in the fonjdarcc court, and 
his receipt of the documents for*the purpose specified, satisfactorily 
established, and tlfat the defendant had failed to prove their return, 
and therefore decreed the suit'in*favor of the plaintitti cancelling 
the deed of sale in favor of Muhabil Singh, and directing the restor¬ 
ation f the documents claimed by Mohub Ali. 

In peal, it is urged that the claim is opposed to the Circular 
Orders of the Sudder Court, dated 11th January 1839, and 30th 
September 1847, and therefore the plaintiff* should have been 
nonsuited- 

Fov the reasons given in my decision, this day passed in suit 
No. 15, preceding, I dismiss this appeal, with costs, and confirm the 
order of the lower court, without notIc« to the resjiondent Copy 
of tlie above decision will be placed with record of this appeal. 

/ 

The 21st December 1850. 

No. 18 of 1849. 

ft 

Appeal from a decision fy Moulvee Syml Ibrahim Ali Khan Bahadoor^ 

Principal Sudier Ameen of Behar^ Sated 27April 1849. 

Muhabil Singh, (Defendant,) Appellant, in the^aseof Jankoe Singh, 
• / (Plaintiff^) Respondent, 

versus 

<■ m 

Appellant and others, (Defendants,) mentioned in the preceding 

suit No. 16. 

This appeal originates from the decision passed in the preceding 
case; and as all the circumstances, pleadings, and decision have been 
already fully detailed, there is no necessity for their recapitulation 
here. The arguments urged in appeal are similar to those set forth 
'u the appellant’s reply, filed in the foregoing suit, and further, that 
u the plaintiff’had been the bond fide purchaser of the property, he 
wc \ld have taken some document from Munbodh Singh in token 
thereof; that the plaintiff* having purchased various other property 
in other villages and had the requisite deeds drawn up in his own 
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naniej there existed no reason for his adopting a diflerent course 
on this occasion, and therefore the arguments of the lower court, 
relative to the deed of sale being drawn up in Munbodh Singli’s 
name to save tlie plaintiff’s property from his creditors, wore incon¬ 
clusive : the appellant also questions tlie credibility of the witnesses 
of the plaintiff 

For the reasons given in my decision this day, passed in suit 
No. 15, preceding, 1 dismiss this appeal, with costs, and confirm the 
order of the lower co'urt, without notice to the respon4ent. 

Copy of the above decision ivill be placed with the record of this 
appeal. 1 


The 21st December 1850. 

"No. 19 of 1849. ' ' 

Appeal from the decision of Monlvee'Sijud Ibrahim Alt Khan Bahadoor, 
Principal Sndder Ametn of Jiehary dated 27th April 1849. 

Sheikh Mohub Ali, Muoktear, (Defendant,) Appellant, In the case of 

Jankec Singh, (Flaiiitifij) liespoiidciit, 

versus 

Appellant and others, (Defendants,) mentioned In the preceding 

suit No. 16. 

Tins appeal originates from the decision passed in the preceding 
Suit No. 16; and as all th(L circumstances, pleadings, and decision 
have been already fully detailed, there is no necessity for their re])e- 
tition here. The ar^unents advanced in appeal arc similar to those 
pleaded in the reply filed in the lower court, c^nd further that the 
plaintifl'^ deed of sale having been filed in suit No. 20 by Muhabil 
Singh, the order of the lower court x’equiring the appellant to restore 
it is incorrect; that t?ie witnc'feses "cited by^ the plaintiff failed to 
prove the delivery to the appellant of the documents claimed; and 
that the ruling of tlie lower court as to its not being customary for 
parties to take rcceipUfc from pleaders' in foujdaree suits was opposed 
to Section 36, Regulation XXVIL 1'814. 

For the reasons given in my decision in suit No. 15, preceding, 
this day passed, I dismiss this appeal, with costs, and confirm the 
order of the lower court, without notice to the respondent 

Copy of the above decision will bo placed with the record of 
this appeal. 
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The 21st December 1850. 

No. 20 of 1849. 

Appeal from a decifiion hy Moithe^ Sytid JhraJihn AH Khan Ba1iaflo(n\ 
r^'iueipal Siidder Ameen of Behm% dated 27th April 

% !R|uliaLil Singli, (Plaintiff,) Aiipellant, 

verms 


Munliodh Singh, seller, and Madhqp Singh, Sohhee Singh, and 
Koonjee Singli, auctioh purchaser^, (Defendamts,) Respondents. 

Jankee Sin^h,*Oqjcurdar. 

This suit was instituted on tl>e 2^nd*Noveinher 1847, for posses¬ 
sion of 6 annas portion of mouza Y^koobporo Goonawah alias 
Etimadpore, pergunnah Bhelawur, according to a deed of sale dated 
2nd Novembei^ i847. Suit valued at Comjmny’s rupees 145-15-6, 
being three times the rent roll. • • 

The plaintiff states that Munbodli Singh was the purchaser of the 
property in question, and sold the same to him for 1500 rupees, 
executing at the same time the deed of sale above noted, and 
delivering to him the original deed of sale executed by Musst. 
Peerun; that as the other defendants declare themselves proprietors 
of the entire village by purchase at the sale held for arrears of 
revenue, and deny the plaintiff ’s rights, he is compelled to sue for 


possession. 

Munbodh Singh denies having sold tjjc property to the plaintiff, 
and states that ho had no power to do so, Jankee Singh having boon 
the actual purchaser; and further that, if he h^d executed the deed 
of sale in question, it would have been register<5d in the office of the 
zillah in which the property is situated, and not in another ^listrict; 
that the witnesses to the deed are all either relations of the plaintiff* 
or servants and‘adherents of the auction pu®:;hasers ; that defend¬ 
ant’s residence is i»con'ectIy describAi*in* the deed, and his sig¬ 
nature fabricated and totally unlike that on other acknowledged 
documents. . • 


The auction purchasers reply that tlie entire village having been 
sold and their names registered as purchasers, the plaintiff should 
have sued not for possession only, but for reversal of the sale also; 
that as Munbodli Singh’s alleged purchase was declared invalid by 
the revenue authorities, the plaintiff ’s claim cannot be Considered 
correct. Jankee Singh’s statement is to the same effect as his plaints, 
filed in Nos. 15 and 16, preceding, and in support of Munbodh 
Singh’s reply above given. 

The principal sudder ameen dismissed the suit, on the ground 
that the plaintiff’s deed of sale was an invalid document, as shown 
in his decision in suit No. 16, in which the merits of this case had 


been fully entered into and investigated. 
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The appellant urges the same ai*gumcnts as those pleaded in 
appeal in No. 18. 

For the reasons given in my decision this day passed in suit 
No. 15, preceding, I dismiss this appeal, with costs, and confirm the 
order of the lower court, without notice to the respondents. 

Copy of the above decision will be placed witl: the record of this 
appeal. 


The 21st December 1850. 

Ng, 137* of 1849. 

Appealfrom a decision o/Moufvee S^nd Humeedooddeen Ahmud^ Moonsiff 

of Aurunga^mdy dated 1th June 1849. 

Muhadeo Singh, Salikram Singh and Doond Beliadoor Singh, 

(Defendants,) Appellants, \ * 

Sheocliurn Singh, (Plaintiff,) Respondent. 

This suit was instituted on the lOtli March 1848, for the rever¬ 
sal of an illegal attachment of property, valued at rupees 40-3-fi. 

The plaintiff states that the defendants, on the plea of arrears of 
rent to the Maugh kist of 1255 F. S. being due, filed a petition for 
the attachment of his property, and though he gave security the 
native commissioner would not grant him the requisite certificate: 
the plaintift’ therefefre sues for the reversal of the attachment, the 
illegality of which the following circumstances are adduced to prove; 
that having the defendants^ share of the village Unnndpore in farm 
from 1253 to 1257 hi S., he paid up all demands against liim for 
1254 F.*iS., but, on, his not agreeing to make‘a further advance of 
some 200 rupees, the defendants compelled him to resign his lease, 
which he diet, and therefore is not liable for the rtnts in question, 
the crop having been cu^t ty 'the defendants uiemselves. 

The defendants (iijny the 'plaintiff’s statement relative to his hav¬ 
ing liquidated all demands, and file Jiis agreement in proof of their 
not having induced ]^im to resign the farm, as that documenf would 
have been returned to the plaintiff had such a measure been en¬ 
forced : they plead the legality of the attachment, and refer to tlieir 
having distrained the plaintiff’s property for arrears of rent of 
1254 F/S. also, forming the subject of the case next following. 

The moonsiff decreed the case in favor of the plaintiff^ on the 
grounds that’^the jumma-wasil-hakee account, forming the ground¬ 
work of the attachment case, bore date 25th Mau^h 1255 F. S., 
whilst the attachment of property was made for the kist of Maugh, as 
noted in the petition to the native commissioner; therefore, as the 
pr^rty was distrained before the kist had actually become duo, 
and the usual measures for serving the defaulter with a copy of the 
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jnmfna^wasil-bahce account did not appear to have been adopted, 
the attachment was illegal. The moonsitl'also noted other irregulari¬ 
ties in the proceedings of the distrainers and native commissioner. 

In appeal, it is urged that the arguments of the lower court are 
incorrect|i and the irregularities noted not borne out by the record. 

I have examined the record, and find the attachmenl^ was made 
irregularly. The jumika-w&siUbakee account does not appear to 
have been sftrved as re<juired by *Section 13, Regulation V. 1812, 
The account itself was made up ancf attachment effected by the dis¬ 
trainers themselves before the arreass claimed had actually become 
payable. I therefore consider the'moojjsifPs order for removing the 
attachment quite correct, and hereby confirm it, and dismiss the 
appeal, with costs, without notice to {he respondent. 

t • • • 

m 

The 21st December 1850. 

No. 138 of 1849. 

Appeal from a deeiaion of Mouhee Spud Humeedooddeen Ahmud, Moonsif 

of Aurunpobad, dated 7th June 1849. 

Mahadeo Singh, Salikaam Singh, and Doond Behadoor Singh, 

(Defendants,) Appellants, 

vereue 

Sheochurn Singh, (Plaintiff,) Respondent. 

This suit was instituted on the 10th March 1^48, for the reversal 
of an illegal attachment of property, valued at rupees 34-11-6; 

The plaintiff states that the attachment in qrastion was made by 
the defendants on the plea of the abovementidned sum being due 
for rents of 1254 F. S;: as he had however paid up all detAands for 
the year amounting to rupees 70-5,. and in fact rupees 9-10-9 in 
excess, as shown by hie receipts, the !itj;achgiefit was illegal. 

The defendants declare their demancT for th^ year in question to 
have amounted to rupees 77-11-3, and*that the plaintiff liquidated 
only ri^ees 42-15-9 ; therefore their attachment of his property for 
the balance was correct and le^ ; that the plaintiff paid nothing in 
excess, and any receipts he ma^ produce to that effect or to show 
his having discharged his liabilities in full are fabrications prepared 
for the occasion. 

The moonsiff decreed the case in favor of the plajiptiff, on the 

f sounds that the jumma-wasil-bahee account did not appear to have, 
een furnished by the distrainers prior to attachment $ %at the testi¬ 
mony of the defendants’ witnesses was contradictory; and the pre¬ 
scribed term ^fter attachment before petitioning tox the sale of the 
prop>erty had not been allowed. 

The appellants declare the ju7nma-‘WasSrbak€e account to have 
been correctly prepared' and furnished, its; correctness proved by 

3 
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witnesses, and all the requirements of the law duly complied 
with. 

Exclusive of the reasons {^iven l)y the lower court for the 
removal of the attachment, and which I fully concur in, 1 find the 
distrainers, appellants, included in their jumma-wasiUhakev ao 
connt certajn unauthorised and illegal items, and* tfiei'elbre 1 have 
no hesitation in confirming the order of th6 luoonsiff, and dismiss 
the appeal, with costs, without notice to the respondent. 

ft J:- • 

The 23rd .DfscEMBER 1850. 

Na 1^2' of 1849. 

Appeal from a deeiuon of S^ed Tnfuzsul Jlosseiny former Mootidff of 

GyUy dated June 1849. 

I '* 

Kliyroo Singli and Munnoo Singh, (Plaiiitifts,) Appellants, 

versus 

Goordut Singh, Nunoo Singh, Seba Singh and Gunesh Singh, sons 

and heirs of Baluk Singh, deceased, (Defendants,) Kespondents. 

This suit was instituted on the 1st October 1847, to recover 
rupees 63-11-6, being the balance of profits, after deducting the 
])roprietor’s share, of a farm of 17^ dams and a little more of mou/a 
Ishurpore, pergunnah Dukhnerc, from 1249 to 1264 F, S, The 
plaintitts state that they took the above portion of the village in 
farm from Koomar^'Raout,- the proprietor, on a junima of 21 rupees 
per annum, at tlie same time advancing the sum of 21 rupees, and 
received a pottah, dated the 18th August 1840: that they remained 
in possession for 124^ F. S.; but during that ^ear having occasion 
to visit Rauchec in Chota Nagpore, they left the property in charge 
of their agent and did not return liome for five years; that during 
their absence the defbi\dants’‘father filed a suit against Koomar 
Raout and obtained a decree, in satisfaction of which the present 
defendants, after t?x^ir father’s demise, bought the property and 
dispossessed plaintiffs’agent: that being ignorant of the sale, they 
were unable to filer any representation relative to their claim, but 
as the auction purchasers merely f;tand in the same position as the 
former proprietor, they arc liable botli for the profits of the farm 
during tlie term of lease, for which the plaintiffs now sue, as well 
as tlie sum advanced, for which they purpose bringing anotlicr 
action. 

The defendants deny that the plaintiffs ever had possession of the 
farm, and urge that at the time of the sale no intimation was given 
to bidders of these claims on the property, and that the property 
was sold in satisfaction of a decree held by them against Joogan 
Raout, uncle of the first plaintiff and father of second, and that this 
is only a scheme to deprive them of their rights. 



ZILLAH BKHAR. 


219 


The moonsiff dismissed the case, on the grounds that no claim 
having been preferred at the time of the sale, and the plaintiffs’ 
absence from home not proved, the auction purchasers were not 
liable for the profits or advance claimed; further, that the omission 
of the plaintiffs to make the former proprietor a party to the suit 
was fatal to their claim. 

In appeal, it is ur^ed tlrat the correc tness of the pottah is only 
established*by witnesses; tliat th^r^ was no occasion to make the 
former proprietor a party to the suit, the auotion purchasers stand¬ 
ing ill that position, and that, though their claim was not preferred 
at the time of the sale, their righta»^weje not forfeited thereby. 

The subscribing witnesses ^f tlie pottah have certainly borne 
testimony to its execution, but their Evidence is not satisfactory, 
and I do not at all believe tfije plaintiffs^ever had possession. It 
appears from tlic record that their agent during their declared 
absence was tlieir own brother. It iS impossible to suppose, therefore, 
that had the appellants any claim against tlie property, they 
should not have been apprised of its proposed sale in satisfaction of 
the defendants’ decree. Their j)loa of ignorance on this point is there¬ 
fore vain. Moreover, the appellants give contradictory statements 
relative to their leaving their home, Bhadobn being the month cited 
in this suit, and Assar in the following one. No. 153, as tlie date of 
their departure, 1 therefore consider this pottah to have been 
executed solely with the view of depriving the <lefeiulants of tlieir 
rights, and that the appellants’ claim founded ’thereon is incorrect, 
and therefore dismiss the apiical, with costs, and confirm the order 
of the lower court, without notice to the respondents. 


The 2t3RD December 1850. 

No. 153 of 1849. • 

T • * • 

Anneal from a decision of Syed Tufuzzid 11 ossein, former Moonsiff of 

Gya, dated 26M June 18-1#. ^ 

Bliyroo Singli and Munnoo Singh, (Plaintiffs,) Appellants, 

•versus 

BIshnath Raout, Gunesh Raout, Bhyroo Raout, Ragonath Raout, 
Seeb Churn Raout, sons of Sedhoo Raout and Deokee Raout, 
grandsons of Koomar Raout, the original proprietor and lessor of 
the farm, and Goordut Singh, Nunoo Singh, Seba Singb, and 
Gunesh Singh, sons and heirs of Baluk Singh, deceased, auction 
purchasers, (Defendants,) Respondents. 

Tnifi suit was instituted on the 26th June 1848, to recover 
rupees 36-13-1, principal and interest on account of an advance i 
made on a farm of 17^ dams and a little over of mouza Ishurpore, 
pergunnah Dukhncrc, according to a pottah,dated 18th August 1840. 
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The plaintiffs’ statement is similar to that recorded in the pre¬ 
ceding case, except that in this suit the month of Assar 1248 F. S- 
is specified as the time of their departure from home for Rauchee; 
it is also stated that their claim in a former suit was struck off for 
default on the 9th May 1848. > 

The defendants filed no answer. 

The moonsiff dismissed the claim for tlie reasons given in his 
decision in the preceding suit, No. 152, between tlie same parties. 

The appellants ui^^c the same arguments as those pleaded, in ■ 
appeal, in suit No. 152. 

Having recorded in my decisjon in the preceding suit my opinion 
of the invalidity of the pottah, which forms the groundwork of this 
claim, it is sufficient to refeif to the reasons stated therein for the 
dismissal of this appeal also. This appeal is therefore dismissed, with 
costs, and the order of the lower court confirmed, without notice 
to tlie respondents. 

The 24th December 1850. 

No. 139 of 1849. 

Appeal from a decision of Mouhee Syed llumeedooddeen Ahmud^ Moonsiff 

of Aurunyahad, dated V2th June 1849. 

Jeolal Singh, and after his demise his sons Bislinath Singh, Deepnatli 
Singh, Srecnath Singh, Roopnath Singh, for selves and as guar¬ 
dians of Baboo SahibzadaV Singh, minor grandson of Jeolal Singli, 
deceased, (Plaintiffs,) Appellants, 

versus 

Jyemungul Singh, debtor, Ramjewun Singh, Jujraj Chamar, Dutt 
Singh, Goordyal Gwala, Kunhya Singh, Oozurdars, and Bukhoree 
Singh, (Defendants,) Responejents. 

This suit was instituted on the 18th September 1848, to recover 
rupees 120, proceeds Qi an auction sale, in deposit in the moonsiff’s 
court, by reversal 6T certain orders, dated 22nd September 1847 and 
17th March 1848. 

The plaintiS* stated that he had tocreceive the sum of 172 rupees 
and 5 pic, according to a decree of court, dated 12th July 1844, 
together with interest and costs, from Jyemungul Singh, and that the 
debtor’s property was duly attached at his request The oozurdars 
having, however, interposed and claimed the property, an ameen by 
name Gungapersliaud was deputed to institute local enquiries, when 
Jyemungul gave a histbundee to the following effect—that of the 
amount realised by the sale of 189 maunds 25 seers of gram, or 
rupees 170-2, the plaintiff was entitled to receive rupees 120 from 
«« the moonsiff’s court, and that whatever balance might be shown to 
be due for interest and costs, the amount should be paid from the 
crops of 1254 and 1255 F. S. Notwithstanding this arrangement 
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and the ameon’s report on the subject, the moonsiff rejected his 
claim and upheld the objections of the oozurdars; and on plain¬ 
tiffs’ appealing to the judge, the order of the lower court was 
confirmed on the 17th Mardi 1848. The plaintiff pleaded that the 
oozurdaBs’ cla^s^ were unworthy of consideration for the following 
reasons ; that Ramjewun Singh was the brother, Dutt Siogh, nephew, 
Kunhya Singh, family priest, and other claimants, the servants of 
Jyemungul*Singh, as proved by witnesses; that the proofs cited by 
the moonsiff’ for the rejection of hi^ (plaintiff’s) claim were insuffi¬ 
cient, and Jyemungul having voluntarily given a kisthundeey the 
moonsiff should have given plaiijtifl^ credit for the sum therein 
specified, and then have proceeded to decide on the claims of the 
other parties. He therefore sued to recover the sum noted and for 
the reversal of thg orders quoteil. , 

Bukhoree Singh replied, that Jyemungul Singh had no interest in 
the property, wliich belonged to Ramjewun Singh, and had been pre¬ 
viously pledged by liim to defendant for a debt according to a 
kistbnndee duly executed; that Jyemungul had been declared an out¬ 
law by the criminal court since 1246 F. S., and whatever property 
he had possessed at that tifno was sold by order of the magistrate, 
as shown by the report of the police darogah, and therefore the 
plaintiff’s claim on the property in question, as being that of Jyc- 
mungul, was incorrect; and that the Msthundee referred to by the 
plaintiff had been prepared in collusion with the aincen named. 

Ramjewun Singh, Dutt Singh, Kunhya SingK, Jujraj Chamar, and 
Goordyal Gwala, supported the above statement. 

The moonsiff dismissed the suit, remarking that, though two 
ameens had been deputed to institute local enquiries, the plaintiffs’ 
claim was not established ; the evidence of various anc^numerous 
parties taken on tlie spot proving Jyemungul Singh not to have cul¬ 
tivated any land; hg therefore considered tflie orders passed in the 
miscellaneous case* above noted correct and rejected the plaintiff’s’ 
claim. • 

Tlve appellant urged. In appeal against the decision, that the first 
quoted ameen Sheosuhai’s report was collusive and had been pre¬ 
pared, as w'ell as the evidence«of the witnesses taken, in his absence; 
that the second ameen, Poorbhoodyal, reported the debtor Jyemun- 
gul Singh to have cultivated lands in 1252 F, S., and that the claim 
set up by Bukhoree Singh had been made in collusion with Ramje¬ 
wun Singh. I have no doubt but that the kistbundee referred to by 
the plaintiff, and forwarded to the lower court by the ameen Gunga- 
persaud, was prepared in collusion with the plaintiff to deprive the 
other claimants of their property, as the police darogah’s report of 
26th July 1839, clearly shows all property possessed by Jyemungul 
Singh, to have been sold previous to that date, and that no other 
property could bo traced as belonging to him; and as both the 
ameens deputed by the moonsiff reported, after taking the evidence 
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of some forty or more persons resident on and near the spot, the 
fact of Jyemungul liaving no cultivation, the evidence of the plain¬ 
tiffs’ witnesses is deserving of very little consideration. Moreover, 
tlie fact of the property attached belonging to Kamjewun Singh, 
having been duly established in the miscellaneous ajjpeal case, 1 am 
clearly of opinion that the plaintiff’s claim was incorrect from the 
beginning. I therefore dismiss the appeal, with costs, and confirm 
the order of the lower court, without notice to the respondents. 


The 28Tm Dbicember 1850. 

No. f of 1849. 

Appeal from a decision of Syed Tufnszul Tlossein^ Sudder Ameen of 

liehavy dated \ ^th Fehruary 1849.. 

Bechoo Pandoe, (Plaintiff,) and after his demise, Sookluindhoo 
Purain, his widow and'heiress. Appellant, 

versus 

ITera Pandee, Gopal Pandee, Chooramun Pandee, (for selves and as 
heirs of Deepa Pandee, deceased,) Seebwunth Pandee, (for self and 
heir of Hulwunth Pandee and Bhagwunth Pandee, deceased,) 
Jeetun Pandee, Bulloo Pandee, Ruiijcet Pandee, Nuthoo Pandee, 
Shewdisht Pandee, and Uiurit IjoII, (for self and as guardian of 
Neelkaunth Saha,i and Bhowance Sahai, his brothers, sons of 
Akhowre Deonerain, deceased, (Defendants,) Respondents. 

This suit was instituted on the 8th January 1848, to recover 
rupees 241-14-2-5 principal, and rupees 95-l^-3 interest, on ac¬ 
count of vasilaiit and costs of suits, being the balance due by the 
defendants, after deducting rupees 80-10-0-15 krants of the former, 
and rupees 31-15-9 of ^ the latter accounts, bring th*e share of the 
plaintiff and his brothers; toiaf value of the suit, Vupccs 337-13-5-5, 
paid by the plaintiff tb Deep Chund Sahoo. 

The plaintiff stated that in a suit, instituted hy Deep Chund 
Sahoo versus Bhyroo Pandee and others, (himself included,) for 
possession of 7 beegahs of land in mouza Mulikah, ])ergunnah 
Slierghotty, and in which ho obtained a decree on the 13th Septem¬ 
ber 1843, the plaintiff paid into court rupees 124-14-3, on account 
of the costs of suit, and rupees 197-10, on account of wasilaut due to 
Deep Chund, amounting altogether to rupees 322-8-3. Of this sum 
one-fourth, or rupees 80-10-0-15 krants, was the share of himself 
and brothers, and therefore deducted, leaving rupees 241-14-2-5 
due by the defendants, who object to pay, hence the suit. 

Hera, Seebwunth, Deepa, Gopal, and Chooramun Pandees, de- 
.•nied the debt, and urged that the real amount of costa and wasilaut 
was rupees 491, of which the plaintiff’s and his brother’s share was 
rupees 105-14; thus leaving rupees 385-2 due by the other share- 



ZItLAIl BEHAR. 


223 


holders, and for whicli a deed of hye~hiUwuffa was executed, in plain- 
tiff’s favor, fur 13 annas portion of mouza Oormali, per^imnuh 
Slierghotty, under date 27th Chyte 1251 F. S,, tlie term therein 
fixed being from 1252 to 1257 F. S., therefore the plaintiff’s present 
claim WAS altogether incorrect, and preferred with the sole view of 
obtaining double "payment The other defendants filed no answer. 

The plaintiff then pleftided*that the hye~biUmijfa deed was executed 
in satisfactfcn of other expenses meyrred in the above suit, and had 
no reference to the costife of suit and wasilaut •noted by defendants, 
which had not been paid at the timp of the execution of the deed, 
and therefore not mentioned thereijj, ag* would have been the case 
hud the money been so paid and document drawm up in satisfaction 
thereof. 

The sudder ameen dismissed the case, remarking that the wording 
of the hye-hil~wv^a deed clearly showed tlie same to have been exe¬ 
cuted in satisfaction of Deep Chund Sahoo’s decree, due mention of 
the fact being made therein; that the plaintiff’s statement, relative to 
its execution to meet expenses distinct from those pleaded by 
the defendants, w^as not supported by any proof; and as doubtless 
the plaintiff objected to pay the defendants’ liabilities before secur¬ 
ing himself from loss, the money was not paid till after the execu¬ 
tion of the deed. 

Against this decision the appellant urges the arguments already 
noticed, and further declares the hyc-hil-njvffa deed to liave been 
executed on account of another case totally distinct from that cited 
above* 

1 liave carefully examined the deed in question on which this 
suit depends, and f^nd special mention made of the inability of the 
defendants to meet the expenses incurred in the suk of Deep 
Chund Sahoo, and therefore their property was conditionally sold 
to the appellant. I consider therefore the order of the lower court 
not only just and proper, but that thfi jflafntiff’s claim was j)referred 
solely with the view of obtaining double pajiftient, and this appeal 
litigious and vexatious. Under these circurnsftinces, I confirm the 
order of the lower court, dismiss the appeal, with costs, without 
notice to the respondents, and fine the appellant 50 rupees for a 
litigious appeal. 
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The 24th December 1H50. 

No. 148 of 1849. 

Appeal from a decision of Syed Tnfuzzul Hosseiny Moonsiff of Gya^ 

dated 2\9t June 1849. 

Meghurij goldsmith, (Plaintiff,) Appellant, 

• « 

versus 

Girdliaree Koormee, ^Defendant,) Respondent 

This suit was instituted on the 25th November 1848, to recover 
rupees 31-8, principal and interest^ on a bond dated 27 th Bhadoon 
1253 F. S. ' ^ 

The plaintiff states that the defendant borrowed 25 rupees from 
him, and executed the bond in question, stipulating to rej>ay the 
debt with interest at the «nd of Chy*te 1254 F. S.; but as the time 
for repayment has elapsed and the debt not liquidated, he sues for 
its recovery. 

The defendant denies the debt in toto^ and pleads that he was 
fi’om home on the date of the bond, and therefore could not have 
executed it, and that the claim has been instituted in consequence 
of defendant having had a misunderstanding with the plaintiff, rela¬ 
tive to some articles of jewellery given him to make. The moonsiff 
dismissed the suit, considering the evidence of the plaintift*’s wit¬ 
nesses insufficient to establish the claim, and the bond not a genuine 
deed. 

The appellant urges that the correctness of his claim and genuine¬ 
ness of his deed were fully established by his witnesses, but that, if 
the moonsiff was not satisfied with their testimony, he should have 
required the attendance of the remaining subscribing witnesses to 
the bond. 

I consider the investigation ^ in this case incomplete, and the 
reasons given by the meoiisifli* for the rejection of the plaintiff’s 
claim, in so summary a ma^jner, insufficient. I find there were 
several subscribing witnesses to the bond whose evidence was not 
taken by the lower court; and unt^l their attendance has'been 
required, I do not think the claim should be rejected. I therefore 
reverse the order of the lower court and remand the case for re-trial. 
The value of the stamp of appeal will be refvmded to the appellant 
in the usual manner. 
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plaintiff is the nephewj while the defendants are the daughters and 
only children, of the owner of the property in litigation, and contest 
the action as heirs at law. The moonsiff has decreed for the former, 
on the grounds of the alleged hibheh-bil-eicuz after an enquiry into 
its ralidUy and on the general merits of the case; and although 1 
condemn the principal sudder ameen’s view as erroneous in refus¬ 
ing to investigate thd claim under the supposition that it had 
already been adjusted by him, and t^at any further investigation of 
the question would be* in contravention of Regulation III. 1793, 
yet I cannot take exception to the^eij'quiry and decision itself which 
formed the basis of his objection.*.Jt js true that he adjusted the 
point at issue therein In a miscellaneous suit, and as such the judg¬ 
ment was inoperative for the purposes df a regular action, yet the 
investigation he made was any .thing but summary and embraced 
points of law and issues of facts, of which he disposed with patience, 
deliberation, and precision. Hadsilth not been the character of his 
decision, I should have instituted further enquiry; but under the 
circumstances I admit it on its merits, and proceed to enquire which 
of the two judgments before me is most entitled to support for 
greater conformity with the dictates of law and the evidence 
adduced. The former rules the deed of Idbbeh-hihnouz proved 
and decrees the claim on that conviction; the latter rejects it 
as a forgery and counterfeit, and favors the legitimate succes¬ 
sion. The proofs in support of the original judgment arc the testi¬ 
mony of four witnesses, the affidavit of the engrbsser of the instru¬ 
ment, and the local enquiry conducted by the court amecn, and 
the reason assigned for the daughters’ exclusion from the patri¬ 
monial inheritance, the infidelity of the wife and consequent separ¬ 
ation from her of the owner of the ancestral estate. I*will dis¬ 
pose of these before I proceed to review the points that favor 
the adverse decision.^ I must first remark that, of the four per¬ 
sons examined on •behalf of the defedf Jhcluding its writer, not 
one of them is an inhabitant of the scene of acjjbn, and two are re¬ 
sidents of other districts. Their evidence, moreover, goes to prove 
the very opposite state of things to those involved in a transaction 
under a hibbeh-bil-etouz which it purports tc establish. The essen¬ 
tial purport of such an instrument is conveyance by gift, with a 
trifling exchange in money to bind the bargain; but the witnesses, ona 
and ml, affirm that the full value of the property concerned whs 
paid by the respondent at the time of the execution of the deed. 
This testimony completely alters the character of the proceedings 
in Its most material feature, and converts the transaction from a 
conditional gift to an absolute sale, a result the very antipodes of 
the issues urged in plea. The respondent again has not been happy 
in the cause he has assigned for the unnatural disposal of the family 
property on the part of the ancestor. He plainly insinuates that the 
daughters have been disinherited, because the wife was unfaithful; 
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but he has put the case disingenuously^ and carefully kept out of 
sight the fact that the discarded wife is not the mother of the girls> 
but a person their father espoused after her death. There is no 
reason therefore why the paternal anger should extend to them that 
they should be barred from their inheritance. After tliese mani¬ 
fest incongruities in the proofs advanced to support claim> I am not 
disposed to lay stress on the result of the local enquiry conducted 
by the ameen, which at best qan’only be viewed as collateral and 
circumstantial evidcKce. I ought to have mentioned earlier that 
the deed of hibheh-^bil-ewnz dbe^ not bear registration, which in 
itself tends much to disentitle if. to confidence, apart from the other 
considerations urged in opposition to its validity, as the opportunities 
for observing the form arc greater in the town, where the instru¬ 
ment is alleged to have^ been prepared, than any other locality in 
tlie district. 

The foregoing reasons are, iri* my opinion, powerful to the reversal 
of the award made by the court of original jurisdiction. In addition 
to them I shall only remark that although it has been ruled by 
competent authority, that the failure of an action brought on special 
ground does not bar a suit under the general law, yet it is manifestly 
obvious as an axiom of jurisprudence that the converse hypothesis 
does not hold, and that the special plea cannot be urged after failure 
of the general issue. In the present case the converse principle has 
been maintained, and the respondent permitted to plead specially 
after he had failed to plead.generally. 

In consideration of all the above circumstances, I uphold the views 
taken by the appellate court, and maintain the natural succession. 


Th£ 26Ta December 1850. 

/:ase No. 132 of 1850^ 

Appeal from a decision of 'S/r. J. S, Bell, Sudder Moonsiff of East 

Burd^an, d&ted 22nd February 1850. 

• f 

Munilal Baboo, (Defendant,) Appellant, 

I 

versus 

Khetrenath Dcy, (Plaintiff,) Respondent. 

Bond debt Action laid at 145 rupees. 

The plaintiff sues the defendant on a bond executed by him for 
99 rupees, to be repaid with interest in Sawun of the following year. 
The defendant does not enter appearance. 

The moonsiff decrees for the plaintiff exparte. 

On a review of the record, I find that the plaint was filed on 
the 13th of February 1849, and notice of action was served on the 
defendant on the 26th idem. On the 1st June following, the inves¬ 
tigation w'as renewed and the plaintiff required to file proofs of 
claim and due service of notice on the defendant. On the 15 th, the 
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required proofs were tendered, and four witnesses examined In sup¬ 
port of the first, and, on the 18th, two in support of the seJ^ond Issue. 
On the 20th, the defendant appeared and filed his retainer and 
defence of action, but the moonsiff rejected botli, and ordered fur¬ 
ther evidence in proof of the latter plea, requiring particularly the 
attendance of tlie party who endorsed the service of notjee acknow¬ 
ledged by the defendants signature. On the 23rd, the plaintifi* filed 
a petition, iifforming the court that, the defendant had made the 
endorsement himself], anfi praying that he might be summoned and 
interrogated on the subject. The .defendant moved the court by 
petition on the 7th of August, dertyjjpg jJie alleged endorsement and 
deprecating the course suggested by tlie plaintiff, which, ho affirm¬ 
ed, was only done with the view of diSgracing him by causing his 
personal attendance in court , 

The moonsilr disregarded his protest, ancC as I have already men¬ 
tioned, decreed the claim against hifti. 

The defendant appeals against the decision, and contends that tho 
notice of action has not been duly and legally served on him, and 
that the witnesses deposing to the fact are discordant in their testi¬ 
mony from the statement made by the respondent, (plaintiff^) in 
regard to the writer of the endorsement 

I admit the validity of this objection, because the evidence in 
support of plea is strikingly conflicting; one party maintaining that 
the endorsement was the work of the appellant, and the other 
ascribing it to the agency of a person unknown! I am, moreover, 
of opinion that the moonsiff should not have rejected the tendered 
defence, because, at the time he did so, he required further testi¬ 
mony in respect to, pud consequently had not determined, the only 
question, ther adverse decision of which could, under thfi circum¬ 
stances, have barred defensive pleading, I mean the due service or 
otherwise of the notice of action. • • 

Under these cirCumstances, I renSallcUthe case on the score of 
incompleteness, and direct the moonsiff to entpVtain and determine 
the defensive pleas, and decide on the merits. * 
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Present i H. C. HAMILTON,^ Esq., Officiating Judge. 

The 10th December 1850. 

Case No. >49* of 1850. 

Appeal from a deciaion of ITaboo MohunhU Pandap, Moonsiff' 

of Burjorah, dated 2dtn July 1850 . 

• Radliabullub Gosliain, (ElaintifF,) 

verava 

Musst, Sliamasoondree, widow of Jitgodanund Roy, deceased, 

(Defendant) 

Suit to recover tlie amount duo on a kistbundec, dated 25th 
Bhadoon 1250 B. S., principal rupees 225, interest rupees 74-10, 
total rupees 299-10. 

Plaintiff states tliat Jugodanund Roy, husband of defendant, 
having squared his accounts with him on account of 1246 B. S., 
gave him a kistbundee on the 25th Bhadoon 1250 B. S., promis¬ 
ing to repay the amount, rupees 225, from Phalgoon 1250 up to 
Phalgoon 1254, at the rate of rupees 31, in Phalgoon annually, and 
fromPhalgoon 1255 up to Phalgoon 1256 at rupees 35. Further inter¬ 
est was to be gi^ien on any kists wliich were not duly paid. 
Jugodanund Roy paid nothing, and died. The defendant, his widow, 
has succeeded,to and is in possession of his property, consequently 
he sues her for the amount, includthg the^ kists which fell due, and 
one which was not*payable when the action was brought. 

Defendant replied on the 16th Jsthuary i650, urging that the 
suit was informally brought, as Jugodanund had left two children, 
and they had not been included among heirs. Secondly, she denied 
that her husband had ever granted a kistbundee, or that she had 
ever been called upon by plaintiff to pay it Thirdly, plaintiff’s 
uncle was the malik of his property in 1246 B. S., and, had a deed 
been executed, it would have been in his (Brijomohun Goshain’s) 
name. She declares the deed to be a forgery got up througli 
enmity, and that her husband was not at the place where the deed is 
stated to have been executed. 

In his rejoinder, plaintiff states that, considering defendant to be, 
on strong presumption, Jugodanund’s heir, and that this was a 
matter of debt, his children have not been made defendants. In 
1244 B. S., during the month of Phalgoon, plaintiff urges that lie 



406 


2ILLAH WKST BVRDWAK. 


was separated from Iiis unole and had a separate karhar, as Jio 
can prove by documents. Had defendant’s plea of an alibi been 
correct, she would have stated in detail where, when, and on what 
business her husband had gone: this she has failed to do. lie 
denies that there is any ill-will between him and defendant# 

In her rud-jowaub, or reply, defendant adds that’her husband was 
present with the Bishenpore rajah at Bishchpore, from the 16th to 
27tli Bhadoon 1250, adjusting his Vents; that he received* a discharge 
in full (faragutty) on«the 25tli of Bhadoon from the rajah, and elie 
can prove this by the parties who .were then and there in attendance, 
and if a kyfeeut were to qalled for from the rajah he would 
establish the fact She denies the signature to the kistbundee 
being her late husband’s, anU begs a reference to various documents 
may be made to prove, tliat it does not assimilate with his usual 
writing. 

After various miscellaneous proceedings had been held, the Bish¬ 
enpore rajah was called upon for a kyfeeut on the 6th April 1850; 
a return was made on tlie 25tli idem adverse to defendant, which 
caused her on the following day to petition against the rajali, com¬ 
plaining of liis having conspired against her with the plaintiff, 
adding that his kyfeeut had been given in opposition to the draft 
which she had received on the subject, and which she filed on the 
same day. A further report w^as called for from tlie rajah, and defen¬ 
dant was directed to produce proofs of the signature not being 
her husband’s, and! to deposit an ameen’s fees for tlie purpose of 
enquiring whether there was or was not a karbar between plaintiff 
and defendant. On the 6th of May following, defendant filed a list of 
her witnesses; on the 6th idem, a fresh kyfeeqt was received from 
the rajah*; and an ameen was deputed on tlie 27th of May for tlie 
purpose set forth, his papers being filed on the 5th June 1850. 
On the 12th of Juno nn order* for a tliird ky/eeut irom the rajah 
was passed; but as defendant*failed to deposit*the peon’s fees for 
serving it, it was nof issued. ’Various documents were subsequently 
received from the* assistant to the Governor General’s agent at 
Manbhoom, agreeably to a requisHion * from the court, as the 
deputy collector of Bancoorah had *referred it to that functionary, 
and the depositions of several witnesses were taken. Previously 
to this, however, the moonsiff appears to have sent for and obtained 
an impression of the Bishenpore rajah’s seal on plain paper; but 
not being satisfied with it, he, on the 16th July 1850, sent for a 
fresh impression on English paper to be carefully taken,.which was 
duly returned on the 17th July following. On the 29th idem, 
defendant presented a sunnud of the Bishenpore rajah, dated the 
7th Sawun 1242 B. S-, after which the case was heard on its merits, 
and for reasons assigned the moonsiil dismissed it, thinking it to 
be altogetlior false and not proved. 
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Plaintiff appeals, and very properly so, for the moonsiff’s proceed¬ 
ings from beginning to end arc a succession of irregularities altogc- 
tlier inexplicable. The case is a simple one and it might have been 
decided without any trouble. The thrice-repeated kyfeeuts which 
were called for from the Bishenpore rajah, the roobukarees which 
W'cre sent to the deputy collector of Bancoorah and to the assistant 
to the Governor GenerAl’s agent, South West Frontier, for proofs in 
support of defendants pleas, the enquiry which was made into the 
rajah’s'seal, and the attdek on plaintiff’s witnesses as well as on the 
rajah’s omlah, all founded upon imagination, were totally uncalled 
for and most irregular. It is a w^^te ,df time to enter further into 
the case- The issues in bar of tlie hearing of it must be first dispos¬ 
ed of, and then the points at issue bct^^cn plaintiff and defendant 
must be set forth under Sections 10 and 12, Kegulation XXVL 
1814. I therefore -decree the aj)peal, and remand the case for trial 
de novo according to the foregoing observations and regulations. 
Value of stampt paper to be refunded iathe usual way. 


The 11th December 1850. 

Case No. 158 of 1850. 

Appeal from a decision of Baboo Besheshur Chucicerbuttee, Moonsif 

of Oundah^ dated \Ath August 1850 . 

Ram Mohun Bonnerjea, Putnee Talookdar of- lots Sookniycpore, 

and Boolunpore, (Plaintiff*,) 

versue 

Kenaram Sirdar, Ghatwal of Ghaut Pauttatoolla, (Defendant,) 
and Government Mookabilah, (Defendant.) • 

Suit for pdssessiqn of beegahs*59 of l^nd, in mouza Kanta- 
bashiar, wdth rent^for the years 1258 sfnd 1254 B. S- Taidad 
laid at rupees 40 for the former, and rupees ^21 for the latter, plus 
8 annas interest, altogether rupees 61-8, ’ * 

Plaintiff'states that he is the talookdar of the above two lots by 
purchase from the Maharajah^of Burdwan as well as at the putnee 
sales, and is in possession. Defendant and his father used always 
to pay rent to him at the rate of rupees 17 per annum, from five 
mouzas in lot Sookmyepore, with an area of beegahs 52, and from 
several mouzas in lot Boolunpore, covering beegahs 7, altoge¬ 
ther beegahs 59. The defendant, claiming the land as his ghat- 
wally, has not paid the balance of rupees 4, due for the year 1253 
B. S., and the full rent of 1254 B. S., rupees 17, total rupees 21. 
Hence, as the ghatwal has no right to the land in question, plain¬ 
tiff brings this action for possession, agreeably to boundaries, as well 
as for rent plus interest, making Government a defendant to the 
action. 
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On the 15th of February 18495 Keziaram Sirdar^ defendant, 
replied that ho had paid his rent up to 1254 B. S., at the rate of 
rupees 10 per annum, which was his proper rent, but he had not 
received any dakhillas from the talookdar, and that the present 
was an attempt to raise his rent in collusion with the gpmashta. 
He denies having acknowledged any ghatwallviaftd belonging to 
the inal estate of the talookdar, and tl«e taidad laid on the land by 
plaintiff is only so laid to ruiij him, defendant Plaintiff, in order 
to enhance his rent, would not Hake any rent in 1255 B. S., and 
has brought this action. \ 

On the 15th June 1849,^ Gqwmment replied laying claim to 
the land in dispute as ghatwally chakran, or service land, agreeably 
to documents named, urgiilg that the ghatwals have always held 
possession as such for years past; tjiat neither the zemindar nor his 
putnecdar ever held occupancy for a day; and that the said ghat¬ 
wally lands are not included in the putnee tenure, and the zemin¬ 
dars as well as plaintiff's claim is barred by Section 14, Regulation 
III. 1793, &c. 

In his rejoinder on the 9th July 1849, plaintiff urges the lands 
included in the “ ismnovecsy” of 1224 B. S. are separate from 
that in dispute; the lands at issue are entered in the decennial 
settlement papers, hence Government have no title to them; further, 
defendant admits that the lands are mal, and he had paid rent there¬ 
upon to plaintiff, hence the statute of limitation is inapplicable; 
again, he denies having confounded the boundaries as set forth, &c. 

No reply was filed by defendant to the rejoinder. 

A mohurrir, by name Pitumber Sircar, was deputed to enquire 
into the land in dispute, and he in due course filed his papers with 
a map, 

On the 7th of June 1849, Kenaram Sirdar petitioned the court 
to the effect that he w^ kept under confinement for two days; was 
variously maltreated by*phiifltiff, and obligecf through fear to give 
in his first reply as already stated; that he reported the matter to 
the magistrate, and»pTaintiff has never received any rent from him 
on account of any mal land; the land plaintiff claims is his (defen¬ 
dant's) ghatwally, as apparent from {he list, &c., of 1081 Bishen* 
poory, or 1182 B. S. &c. 

On the 3rd July 1850, a proceeding was held under Section 10, 
Regulation XXVf. 1814, calling upon plaintiff to prove his 
possession, and that he had received his rent up to 1253 B. S. 
from defendant; and Government were required to show that the 
land had been held as ghatwally in excess of twelve years, after 
which both parties agreed to abide by the proofs, &c., which had 
been previously entered, and the case proceeded. 

In the opinion of the moonsiff, the reply which was in the first 
instance given in by defendant, Kenaram, cannot benefit plaintiff^ 
and the land at issue, with the exception of a parcel, No. 3, has for 
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more than twelve years regularly been Iield as ghatwally by the 
ghatwals past and present; further^ as plaintilF has not established 
the fact of having realized any rent from the said land up to 1253 
B. S., as pertaining to his own mal estate, his case has not been 
proved. .First, he considers that plaintiff* compelled defendant to 
file his kubool-jowaub the day after he had brought this^action, and 
it does not appear tliat defendant ever admitted that the land at 
issue was ghutwally only; that be had paid his rents for his mal land, 
and it is more than pi^bable that; having arranged this among 
themselves, the suit w'as brought foi;* possession of the land as well 
as for the rent Again, the land^ a^e service lands belonging 
to Government, and ghatwals* have no control over them; the 
Government is one of the defendants, and* the defendant ghatwal has 
repudiated the correctness of tjie first reply, urging that he was 
compelled to file it*; besides this, it has been clearly established that 
the land was held as ghatwally long^before twelve years antecedent 
to this suit being filed, and plaintiff has not proved that it is his mal, 
or that he received rent previously to 1253 B. S. Further, althougli 
plaintiff* files a kubooleut and copies of lawazima papers, produc¬ 
ing two witnesses at his court and twelve witnesses before the 
ameen in proof of receiving his rents regularly before 1253 B. S., 
still the court cannot rely upon them. First, because there is no men¬ 
tion of the kubooleut in plaintiff’s plaint, and he refers to the Pre¬ 
sidency Sudder Court’s fysalla, dated 8th February 1847, SiJhar- 
narain, appellant, versus Sohun Lai and others. No. 228 of 1845, in 
support of his argument that this error is fatal to plaintiff as regards 
the validity of the said kubooleut. Secondly, the kubooleut has not 
been proved by witnesses, and those who appeared to prove it have 
contradicted themselves and deposed contrary to its tenor. tThirdly, 
the lawazima papers filed by plaintiff are opposed to the area and 
jummas of several o^ the mouza» as set,forth in the plaint. 
Fourthly, the twelve witnesses produlbed before the ameen in the 
mofussil have given very contradictory cvideijfce, and it is opposed 
to the tenor of the kubooleut in various particulars as explained. 
Fifth, Bccharam gomashta’s signature is ^xed to the lawazima 
papers, and he has admitted boing gomashta on behalf of plaintiff'; 
but as tho witnesses and the kubooleut and the deposition of 
Becharam are conflicting, no dependence can be placed on the said 
lawazima papers. And, finally, by the evidence of the witnesses filed 
by the ghatwal, which has been acquiesced in by Government, as 
also by the mohurrir’s map and the land pointed out by plaintiff, it 
is clear that, with the exception of parcel No. 3, comprising 14 bee- 
gahs, the whole of the land has all along and beyond twmve years 
been in the possession of the ghatwals as their service ghatwally 
tenures; and with reference to the said parcel No. 3, it has transpired 
by the evidence that others than defendant are in occupancy thereof. 

10 
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Ilence^ with reference to the above observations, the moonsiff did net 
consider plaintiff had proved his case, and dismissed it, with costs. 

Plaintiff appeals, urging that ghatwals in the district are more 
likely to oppress and encroach than zemindars; that the kubool- 
jowaub was filed willingly, and not for three months and twenty 
days was it objected to, and he has not connived with defendant 
Keharam in the first instance. Secondiy, h^ says the enquiries have 
not been founded on the ismn^veosee papers of 1182 B? S., and yet 
the possession as gliatwally is claimed priorlto twelve years. Thirdly, 
there was no necessity to mcn^on the kubooleut in his plaint, as this 
was a suit for possession, aiyl jj^fendant Kenaram had admitted, in 
his first reply, possession of tlie lanctand its jumma. Fourthly, with 
respect to the discrepancies pointed out by the moonsiff in resi)ect 
to the land and jumma of mou^a Kautabachiar, &c., appellant 
urges that the jumma under any circumstances is 17* rupees, and so 
it is written in the lawazima papers. Fifthly, he persists that his 
•W'itnesses have proved payment of rent to him by defendant in 
former years, and there is no contradiction between them althougli 
one may say the father and the other the son paid the rent. His 
lawazima papers have been established by his gomashta- Sixthly, 
there is in reality no contradiction in the evidence, the matter refers 
to an old transaction; and though there may be a little discrepancy, 
it is not of moment; besides which, Bissumbhur Nundee has not been 
summoned, and he requests he may be. Seventhly, the moonsiff 
should not have dismissed his case as regards the parcel of 14 bee- 
gahs No. 3, which he says is not gliatwally. Ninthly, he refers to 
jysalla in the case No. 125, filed in the Oundah mounsiff's court, 
which was passed in connection with this ghat, and as it was not 
appealecLby Government, and Government was a defendant, that 
fysalla is binding in this case,—also to fysalla No. 33, by 
which he obtained a decree, and No. 115, the appejil against which 
was No. 45, as well as No^ 80,—all having tettn passsd in his and 
his brother’s favor. \lle refers, finally, to the general statement of 
the gliatwally land%$ as adjusted years ago, and declares Government 
are not entitled to any thing but beegahs 35,282-9 throughout the 
Bishenpore pergunnah, agreeably to the Regulation of 1209 B. S., 
or 1802 A. D. 

Judgment. 

The point involved in this case is important; and my several 
decrees, dated the 10th, 11th, and 12th of September 1850, 
appeals Nos. 124, 125, 126, 128, 129, 131, 132, and 133 
of 1850, recorded at pages 309 to 327 of the English Decisions 
of this zillah for the month of September 1850, will throw some 
light upon it, and in these decrees the various fysalla s, referred to 
by appellant, will be found to have been noticed, in as far as they may 
be said to bear upon the mooted subject Plaintiff has brought a 
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two-fold action, first, for possession of certain lands as pertaining to 
his mal putnee estate, and secondly, for arrears of rent alleged to be 
due therefrom from 1253 B. S. Defendant Kenaram, sirdar ghatwal, 
and Government, on the other hand, deny plaintiff’s title to the land, 
claiming at as ghatwally chakran. 

Had this been a straightforward case, it would have been a differ¬ 
ent matter, but it is not’ so by any means; and as every case must 
be decided "on its own merits with reference to the proofs and evi¬ 
dence adduced therein, I find no difficulty in agreeing generally in 
the view taken by the lower cour/; but I have had some doubt 
whether, instead of plaintiff’s case'bj-viyg been dismissed, plaintiff' 
should not have been nonsuited^ To the best of my judgment, how¬ 
ever, the decision of the moonsiff is cor/ect, and I see no reason for 
interfering with it There are several most suspicious circumstances 
connected witli this suit, which of themselves are quite sufficient to 
dismiss it First, plaintiff' in fact, * though not in reality, says he 
is ousted from his mal land, and that defendant will not pay him 
his usual rent; but he never mentioned in his plaint that he held 
defendant’s kubooleut, in support of his previous possession and in 
proof of his having received his revenue from the land in dispute 
antecedent to 1253 B. S. Again, no sooner did plaintiff bring this 
action than the defendant ghatwal, a servant of Government, is 
made to file, on the very day after the institution of this suit, a (to a 
certain extent) kubool-jowab. In this reply, however, defendant does 
not admit that the land was ghatwally and property belonging to 
defendant’s mal estate. Further, the evidence adduced in support 
of plaintiff’s case, as very properly pointed out by the lower court, 
is in many essentials opposed to the very tenor of the kubooleut, on 
which principally tins case must have rested, and the*aforesaid 
kubool-juwab is protested against by Kenaram defendant, who 
declares it was tendered by force and against his will, while the 
local enquiries heM by the mohurfii* i^iows that plaintiff* has 
wrongly described his boundaries, area) and jujtiraa, and that others 
than the defendant sued are in occupancy of sf portion of the dis¬ 
puted land. Hence, with Such, conflicting proof and evidence, and a 
document before him which was inadmissible under the precedent 
of the 8th of February 1847, page 45 of the printed Decisions of 
the Presidency Court of Sudder Dewanny Adawlut, case No. 288 of 
1845, cited by the moonsiff^ he could not do otherwise than dismiss 
plaintiff’s case; while in the appeal there is nothing set forth which 
can lead me to impugn his decision, though, had the kubooleut been 
alluded to in the first instance, and the first reply which was filed 
by Kenaram, defendant, not been collusively or by force so filed, I 
might have interfered with the decree. 

With respect to the appeal, however, the first objection to the 
moonsifTs decision is clearly of no moment, and is met by the 
moonsifTs arguments; and I have no hesitation in saying that the 
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first reply of defendant was tendered by him collusively, and through 
fear of the consequences if he did not do so. The second objection 
falls to the ground, as plaintift* has never proved at all satisfactorily, 
and as he ought to have done, previous possession or receipt of rent 
from the land in dispute as being a portion of his own raal putnee 
tenure. TJie omission of all mention in the first instance of the 
kubooleut is fatal to plaintiff' by the pre^sedeift cited, while the discre¬ 
pancies in the jummas and arqp. df the land at issue, as *weil as his 
not suing other parties who itre in possesion of some of the land 
he claims, alleging that Kenaram.defendant was in possession of the 
whole as ghatwally, but wHiphjyere in reality his mal, cause his 
case to break dowm. The conflicting evidence and the numerous 
contradictions, most of which are of an essential nature, plainly 
show the falsity of plaintift'’s case, and I do not consider the evidence 
of Bisumbhur Nundee was or is now required, •while, finally* the 
several decisions quoted by appellant, though they may be valid in 
other cases, are no precedents and of no value in support of this 
action, under the peculiar circumstances under wliich it has been 
brought. Under the foregoing circumstances I upliold the decree, 
and reject the appeal, with costs. 

The IItii December 1850. 

Case No. 161 of 1850. 

Jppeal from a decision of Kazee Hamid Ally, Moonsiff of Sooyiamoohhy^ 

dated the \2th August 1850 . 

Benodemohun Udhikary and others, (Plaintiffs,) 

verms 

Nobeenmohun Dhul, (Defendant.) 

Bissumbhur Biddabhobsun;^ Puftiee Talookdapof Lot Soonamookliy, 

Claimant. * 

c 

Suit to reverse •an order. No. 64, passed under Regulation V. 
1812, by the deputy collector ofBancoOrah, dated 23rd of March 
1848, and for the rent due on account of 1254 B. S., with distraint 
expenses, laid at rupees 7-13-2. 

Plaintiffs state that defendant gave a kubooleut to them and fheir 
ancestors on the 12th Assar 1248 B. S., for the cultivation of 
bcegahs 1^ of land, at a jumma of rupees per annum, be¬ 
longing to tlie deottur of Sham Roy Thakoor, situated in Bhootah- 
marah, appertaining to mouza Soonamookliy, agreeably to the 
boundaries specified, and having received a pottali were regularly 
in possession, paying their rent up to 1253 B. S. During the year 
1254 B. S., owing to the defendant not paying his rent, plaintiffs 
attached his crops under Regulation V. of 1812, which was contested 
before the revenue authorities, defendant liaving deposited the 
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amount claimed^ but eventually, owing to there being no kistbun- 
dee entered in the kubooleut, plaintifik’ distraint was reversed, de¬ 
fendant having obtained an order in his own favor. The present 
action is brought for the reversal of the said order of the deputy 
collector,, as already set forth. 

Defendant replied by denying he ever held the land or jumma from 
plaintiffs. He urges thht he* took beegah one of land belonging to 
that given up by Purran Kullea in n^ouza Kooldangah, near to and 
on the north of the tank called Mozumdar JPokur, at a jumma 
of Sicca rupees 1-8, on the 28th A^sar 1254 B. S., from Bissum- 
bhur Bldyabhoosun talookdar, and |he^ Said talookdar has received 
his rent from the former ryuts by distraint. Further, plaintiffs’ case 
cannot proceed, as, in the first place, the Ihlookdar has not been made 
a party, and the land has been styled lakhiraj deottur. 

In the rejoinder, the moonsin observes,’plaintiffs have declared 
the pleas to be false, &c. * 

A claim was entered by the talookdjw of Soonamookhy, setting 
forth that tlie land was his mal, and was not in any way the pro¬ 
perty of plaintiffs. 

On the 9th April 1849, the case proceeded exparte, and proof of 
service was called for from plaintiff, which was indue course tender¬ 
ed, the two witnesses being discharged. 

On the 25th April 1849 and 9th May 1849, plaintiffs were called 
upon for the defendant’s kubooleut, and a copy of the revenue 
decree. No. 64, with proofs, which were duly filed on the 4tli 
June 1849. 

On the 20th June 1849, defendant was called upon for his proofs, 
and he produced several witnesses subsequently* 

On the 31st July 1849, plaintiffs filed their kubooleut vith a list 
of witnesses, and after they had appeared and their evidence had 
been taken they were set free. Subsequently, or on the 18 th De¬ 
cember 1849, defewilant was sent for* to bo sworn, but for what 
purpose does not appear; and from timrs to time various orders were 
issued, all causing unnecessary delay and confusion, until the 20th 
June 1850, when an ishtehar w’as issued under Section 6, Re¬ 
gulation IV. 1793, and on t^je 4th July following, a proceeding 
was held under Section 10, Regulation XXVL 1814, agreeably to 
which plaintiff* was told to produce proof, in addition to that which 
had been already produced, of possession and of defendant’s having 
granted a kubooleut, and defendant to file proof of his having 
given a kubooleut to the claimant, and of his being in possession 
accordingly, and an ishtehar was issued on the 18th of July 1850, 
under Section 12 of the same enactment. 

On the 30th July 1850, defendant was summoned to show his 
writing; and on the 3rd August 1850, the claimant filed defen¬ 
dant’s kubooleut, after which it was decided on its merits. The 
moonsiff says concisely, that by three witnesses plaintiffs have 
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proved their case, that the land is their deottur, and by their 
pottah and kubooleut it is in the possession of defendant, who 
has paid his rent formerly therefrom, and though defendant claims 
it from the claimant denying plaintiffs’ kubooleut, still he cannot 
believe the evidence of his witnesses, because the claimant is 
a wealthy man and has caused the witnesses to “depose in his 
favor. Further, by the copy of the petition hnd lotbundee No. 101, 
filed by the claimant, although.it may appear that the fend at issue 
is included therein as*Prawn Kirilea’s, still if is not sufficient to make 
it so; on the contrary, he is of oj^inion that it belongs to plaintiffs, and 
that the claimant has beeif^firj^ dn the field and got the land so 
described. Be this as it may, the moonsiff thinks that plaintiffs have 
proved their case, and as d^endant’s writing corresponded with his 
signature to plaintiff’s kubooleut, he,decreed it in their favor. 

The claimant appeals* relying on the evidence hd has adduced, 
and whether he is a rich or a poor man cannot affect it He remarks 
on the evidence of plaintiff’si witnesses and the several discrepancies 
apparent therein, none of which the court has gone into. He refers 
to his distraint case No. 101, and says that, had the land been plain¬ 
tiffs’ deottur, they would have offered objections therein, &c. 

Judgment. 

I have been particular in giving dates of the progress of this suit, 
as it is impossible to account for the proceedings of the lower court, 
or why so simple an action should have been most unnecessarily 
spun out almost 18 months, and then to have been decided without 
the issues in bar of the case proceeding being in the first instance 
disposed of, after which the issues between the parties under Section 
10, Regulation XXVI. 1814, should have heen drawn. The 
decisions di the Presidency Court of Sudder Dewanny Adawlut cited 

on the margin are to a very great extent 
‘ appjicpb'le to tbis case;'apcl the moonsiff has 
August Decisions 1850. . exceeded his authority in going into matter 
Case 245 of ditto, 746 to not expressly alluded to in the decree of the 
479j) September Decisioie collector who dismissed plaintiffs’ 

case on clear* grounds of illegality. Again, 
it was a point for consideration whether the question at issue did 
not involve a proprietary right, and, if so, whether plaintiffs sliould 
not have been nonsuited, as all the adverse parties were not made 
defendants in this action, particularly as the distraint case No. 101 
fully supported the claimant’s title, until a regular action might be 
instituted and possession granted to another. With reference to the 
foregoing observations, I decree the appeal, and remand the case for 
trial de iiovo. Value of stampt paper to be refunded in the usual 
way. 
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The 11th December 1850. 

Case No. 165 of 1850. 

Appeal from a decision of Kazee Hamid Ally^ Moonsijff of Soonamookhijj 

dated I2th August 1850. 

Benod6 Mohun Udhikaree and others, (Plaintiffs,) 

• * 

• versus 

Nobeenmohun (Defendant) 

This case and the one just now decided. No. 161 of 1850, are 
the same, and as it has been remanded for trial de novo^ I now 
decree this appeal and return tjie cSseTor reasons already given in 
appeal No. 161. Value of stampt paper to be refunded in the 
usual way. 

. • • 

The I2th December 1850. 

Case No. 163 of*1850. 

Appeal from a decision of Moufvee Noorul llossehij Moonsiff of 
Itishenpore, dated \9th August 1850. 

Kuiihye Lai Goshein and otliers, heirs of Khetroo Mohun Goshein, 

deceased, (Plaintiff's,) Appellants, 

versus 

Hurry Churn Bheet, (Defendant,) Respondent 

Suit for arrears of rent from 1250 to 1254 B. S., principal 
rupees 12-2, interest rupees 4-9-10, total rupees 16-11-10. 

Plaintiffs state that their father’s tank and lakhiraj burmottur, 
covering an area of beegahs 14, in mouza Shalboon Baboorbaree, 
were let out to defendant on a junima of Sicca rupees 12; that 
during theyeai* 1250 B. S., they wished to bold the property khas, 
but the defendant agreed to take it at*a jufdma of rupees 13-2 per 
annum, granting a kubooleut to their fether opT the 29th Jyte 1250 
B. S., for the same. During that year defendant paid only rupees 11; 
in 1251, rupees 10-8 ; in *1252, rupees 13 ; in 1253, rupees 9; and 
in 1254, rupees 10, altogether j-upccs 53-8, leaving a balance of 
rupees 12-2, which defendant will not pay. This action is therefore 
brought for it with interest 

Defendant replied on the 30th October 1849, denying ever 
having granted the kubooleut alluded to by plaintiffs. The land in 
dispute has been for years in his possession ; and after various dis¬ 
putes had been settled and the lakhiraj of plaintiff ’s father demarcat¬ 
ed, he gave defendant a pottah for the 14 beegahs, agreeably to 
boundaries, on an annual jumma of rupees 9, in xnokururee. In 
1252 B. S., he paid rupees 9 to Muddoosoodun Mookerjea, agreeably 
to plaintiffs’ father’s request, and at plaintiffs’ desire he made over to 
Ruttun Paul rui)ees 18 for the rent of 1253 and 1254 B. S. An ekrar 
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was given by and returned to defendant on the above terms, and 
defendant holds his receipts. Defendant urges that plaintiffs have 
wrongfully entered in their alleged kubooleut land as well as a 
tank, as they do not possess the said tank, but it is in the possession 
of another, or Gungaram Bheet, as is apparent from t^ pottah 
granted to .defendant by plaintiffs’ father. This case has been 
collusively got up by plaintiffs with Seetandth Banerjea, to whom 
the property is alleged to have.be^n sold by plaintiffs on 9th Poos 
1254 B. S. 


In their rejoinder, plaintiffs prge that their father died on the 
banks of the Ganges on the* 24t|^ *Assin 1251 B. S., so that the 
pottah stated to have been granted to defendant some montlis after 
is a forgery. Formerly, Gunganarain Bheet, defendant’s brother, 
took the property as a ^looq, at 9 , jumma of rupees 12 on the 
payment of rupees 11 consideration money; this •arrangement was 
afterwards cancelled, upon which plaintiffs lield it under khas 
management, and defendant^took it as already stated at 13 rupees 
per annum. Plaintiffs further state that in the case of Nehul 
Mookerty, No. 15, defendant has admitted that he has frequently 
had the mokururee of this property, but this cannot be considered as 
a mokururee, and now, in opposition to the kubooleut, he urges that 
the tank is a purchased lakhiraj, and by reference to the fysalla 
No. 15 it is apparent that the tank and land arc together 14 
beegahs. 

In reply to the above, defendant urges that plaintiffs’ father was 
alive for some time after the pottah was granted; tliat he borrowed 
money from mahajuns and granted burats upon them : Furtlier, he 
gave up to plaintiffs’ father a debt of rupees 64 which ho liad in¬ 
curred to Mm, defendant, upon his receiving his pottah for rupees 
9 ; that he, defendant, has spent a large sum, dug a tank, and by it 
cultivation is carried or; besidef this, he has^ supported plaintiffs’ 
father for 25 years or so in ^;alTying this case tiirough the courts 
and in getting the property demarcated. 

Two proceedings‘were held under dates the 13th May and 2nd 
August 1850, purporting to contain the’ requirements of Section 
10 , Regulation XXVL 1814; and^ though they are prolix and 
much of their contents were unnecessary, they arc sufficient for the 


purpose. 

The moonsiff eventually argues that, although plaintiffs liave 
filed defendant’s kubooleut, dated 29th Jyte 1250, and have pro¬ 
duced one of the court vakeels as the writer of it, still he cannot 
believe it, because the vakeel is not a trustworthy person and he 
lives at the plaintiffs’ who are Gosheins ; the other witnesses of 
plaintiffs are had characters and can be hired when required: 
Further, plaintiffs’ statement that their father died in Assin 1251 
B. S., is false, because the Bishenpore Rajah has reported that he 
died about five years back, which does not make the time agree. 
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Again, bad there been a real balance due to plaintIflFs by defendant, 
they would not have allowed four years to elapse without demanding 
it, and this makes their case suspicious and leads the moonsiff to 
suppose that plaintiffs have connived with Seetanatli Bancrjea, to 
enable th« latter to enhance the rent of the property, as he has 
purchased it from plaintiffs; and although by fysalla No. 2081 it 
is apparent that Gungaram Bheet admitted the junima to be rupees 
12, still dcfcildant’s witnesses havd proved that the jumma was 
reduced to and fixed at rupees 9, on *the strength of the debt of 
rupees 64 being squared; and though iri fysalla No. 15 the area 
may be 14 beegahs, including the tagk and the land, still defendant 
obtained this pottah before the fysalla was issued, hence the 
pottah cannot be vitiated by any thing entered in the fysalla; an<l 
though plaintiffs may have a right to a tanl^ by that fysalla, tliis 
case cannot affect it, and the pottah for rupees 9 must depend upon 
its own terms; hence, with reference fo the foregoing observations, as 
plaintiffs’case had not been proved, it waS dismissed, but each party 
is to pay his own costs, and it is further added in the decretal order 
that proofs were called for after defendant’s pleas liacT been disposed 
of by roobukareo, dated 2nd August 1850. 

Plaintiffs appeal. Defendant appearing without being summoned, 
the appeal has been this day admitted, as it cannot stand as it is. 

Plaintiffs, appellants, urge: Firsts —that their kubooleut has been 
attested by respectable witnesses, and the moonsiff’s observations 
regarding them are irrelevant, and nothing bad has been established 
against them. 

Seconditf ,—The Bishenpore Rajah’s kyfeeut does not prove that 
their father did not dje in Assar 1251 B. S., while their witnesses 
have established the fact of his death at the time specified. • 

Thirdly ,—The alleged ekrar is a forgery, whereby plaintiffs, 
appellants, are made tp give a buraut to Rwttun Paul, for him to 
receive from defendant the rent at rupeel for the years 1253 and 
1254 B. S.; and they endeavour to explain it by saying that defen¬ 
dant admits their father was not then alive, and fliat they aro made 
to give the buraut, while the ekrar filed by defendant shows that 
the ekrar was given by defendant, agreeably to plaintiffs’ father s 
request. 

F(mrthly ,—Appellants explain why they did not realize their 
rents annually as they fell due, and say it was because defendant 
promised to pay and they did not push him to it. 

Fifthly ,—Appellants deny having connived with Seetanatli Ba- 
nerjea, and he has no concern with this balance of rent, and the 
case hinges on the genuineness of the kubooleut given to them by 
defendantthey rely on fysalla No. 15 in support of the land, and 
tank being included in the beegahs 14. 

Sixthly .—They urge that as the defendant’s pottah is false, the 
witnesses in proof of it cannot avail, and their (appellants’) kubooleut 

11 
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has been established; besides which, no mention in defendant’s reply 
is given of the 9 rupees jumma pottah on the strength of the 64 
rupees being squared; further, the buratcc rookur has not been pro¬ 
duced by defendant as it ought to have been. 

Sreemunt Goshein, one of the plaintiffs, is absent, and lias not 


appealed. . 


Judgment. 


This is a simple qase of rent^ and all that the court was required 
to do was to prove the existence or non-existence of tlie balance 
and that plaintiffs had denllancfcct it from defendant. Plaintiffs sim¬ 
ply rely on their kubooIeiit/(latqd the 29th of Jyte 1250; but 
neither of plaintiffs’ witnesses prove that there is a balance of rent 
due, agreeably to that document, by defendant to plaintiff, or that 
it was demanded; while plaintiffs*admit, in reply to* a question put 
by the court to their vakeel, as is apparent in the court s proceed¬ 
ing of the 13th of May* 1850, that they have no lawazima or 
jumma-wasil-bakcG papers or accounts in support of their demand. 
Hence the case breaks dowm at once. And as defendant is in posses¬ 
sion of the land, and has paid his rent agreeably to a pottah which 
he holds, and the genuineness of which has not been doubted 
by the lower court, 1 see not why he should be taxed with his own 
costs. The moonsiffs arguments are to a great extent useless; 
and as plaintiffs have sold this property to Scetanath Banerjea, the 
suspicions are very strong that they have combined in oi'der 
to oust defendant or to enhance his rent, notwithstanding ho w^as 
for j^cars supporting their father in carrying his case through the 
courts. It is singular too that this balance should not have been 
made oyer to the purchaser, and that plaintiffs should not at the 
same time have transferred defendant’s kubooleut to him, as this 
would be the foundation for ^lis recovering his rent in after years. 
The above circumstanoesj. ooupled with tho* unexplained fact that 
the balance was allowed fo run on for four years consecutively 
without any account being kept, and that the balance dates from 
the year during which the kubooleut is alleged to have been grant¬ 
ed by defendant to plaintiffs, leave no doubt on my mind that 
plaintiffs’ case is groundless; and as they have not proved it, 
I hereby, in amendment of tlie decision of the lower court, dismiss 
plaintiffs’ case as well as appellants’ appeal, charging them with all 
the costs throughout. 
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The 12th December 1850. 

Case No. 164 of 1850. 

Appeal from the decision of Baboo Mohunloll Panday^ Moonsiff of 

Burjoraht dated 2Qth August 1850. 

Musst Peqareemunce Bewah, (PlaintilF,) 

* 

versps 

Nufterdoss ChootPi^*(Defenda»at.) 

Suit to recover the amount due on a kistbundy, dated 12tli 
Bysakh 1246 B. S., principal rup'ecB 14, interest rupees 12-14-7, 
total rupees 26-14-7. ’ , 

Plaintiff states that defendant, having squared his accounts with 
her, gave her a, kistbundy for the-balance onAlie above date, promis¬ 
ing to repay it by instahnents of rupees .3 in Poos 1246, in Poos 
1247 rupees 3, and from 1248 to 1251 B. S., at the rate of 
rupees 2 in Poos of each year, and in default to pay interest, 
lie has never paid any thing: this action has consequently been 
brought. 

Defendant replies by admitting the kistbundy, but urges that 
interest was charged as principal therein to the extent of rupees 4, 
besides which plaintiff, he alleges, told him to build up a house for 
her son-in-law, agreeing that she would return the kistbundy, and 
defendant’s labor was to betaken as a set-off* against the debt; 
defendant prepared the liouso, but received nothing for it, and this 
action is fraudulently brought against him. He claims rupees 16 
for his labor. 

In his rejoinder, plaintiff admits that the house was built by 
defendant, but it was no concern of her’s, her son-in-law being the 
party answerable for the expense. 

In defendant’s replji to the rejoind’ferj nothiilg new is advanced. 

On the 14th June, a proceeding was lield under Section 10, 
Regulation XXVI. 1814, plaintiff being i»ec[uired to disprove 
the plea of illegal interest having been counted as principal in the 
kistbundy, and defendant was called on to prove that it was so, as 
also tliat he did agree with plaintiff about the building of the house 
for her son-in-law, and that they lived together, and at her instigation 
he built it. 

After taking the evidence of numerous witnesses and examining 
the kistbundy, the moonsiff observes that, although plaintiff proves 
tlic execution of the bond, he cannot believe it, because no accounts 
were produced at the time of its execution, and no old bonds shown 
from which it was prepared; hence he suspects that this was done 
to keep back the illegal charge of interest, &c., which had been 
made and entered in the kistbundy; on the other hand, defendant’s 
three witnesses have established that the debt was only 10 rupees, 
and that rupees 4 interest, as advanced, was added, so that the 
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kistbundy was written oflF at rupees 14; tliat plaintifF did agree 
to give up the amount due by the kistbundy on defendant’s building 
her son-in-law’s house; that they lived together, and defendant 
built it. Further, the moonsifFwent to the spot, and by enquiries 
there defendant’s statement was satisfactorily established, as also 
that a conversation had passed regarding Jho expense attending it 
between plaintifPs grand-daughter and one of defendant’s witnesses, 
on which occasion she did note^ect; henco^ as defendaift did do as he 
was directed, and Ifad agreed to with plaintiff^ whetlier the house 
is her’s or her son-in-law’^ sho is* responsible, and ought at the time 
to have returned the kistlmnily*as arranged between plaintiff and 
defendant; and though the name 6f Manick Seal, her son-in-law, 
may have been given by defendant’s witnesses as the owner of the 
liouse, this was of no consequence, for property is visually among 
Hindoos named as belonging to males instead of females, and it has 
been proved that plaintiff is the real malik of the house at issue 
which w^as built by defendant, and that they botli lived togctlio’. 
Therefore, considering that, under Section 9, Regulation XV. 
1793, plaintiff is not entitled to a decree in his favor, and that her 
case was groundless, he dismissed it, with costs. 

Appeal by plaintiff to the effect that her witnesses have not 
disproved the validity of the kistbundy, owing to rupees 4 
interest in advance having been entered therein as set forth by 
defendant, and that the moonsiff’s argument to there not having 
been any accounts produced when the deed was written is 
of no moment; secondly, defendant’s witnesses are not attesting 
witnesses to the deed, but defendant’s own seeking, so that they 
have given evidence in his favor; thirdly, if defendant had agreed 
with her lo build her son-in-law’s house as alleged, he would have 
taken a receipt to that purport or have received ^back his kist¬ 
bundy. She denies lia\^r^ evey |)lcdged herself for the expenses, and 
her son-in-law Manick ^jil is answerable for fliem, particularly as 
by the local enquiry 4t appeared tliat the house \vas built for him. 

JUDGMENT- 

The decision of the lower court is, in my opinion, correct, and 
plaintiff* has evidently played false* regarding her kistbundy: the 
kistbundy is dated the 12th Bysakh 1256 B. S., the date agreed 
upon thereby for the last instalment was Poos 1251, anti tliis action 
was brought on the 6th of Chyte 1256 B. S., or ten years after 
execution of the deed. Now it is in evidence that plaintiff and her 
son-in-law, Manick Seal, live together, and are to all intents and 
purposes one, their property being a joint stock, and the house 
which was built up for her son-in-law was so built by defendant at 
plaintiff’s instigation, and on the understanding that defendant’s 
expenses were to go as a set-off against the kistbundy, and that tlie 
said kistbundy was to be returned to defendiuit; there may not have 
been any necessity for the production of accounts at the time of the 
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^vritlng off* of the kistbundy, but this does not support plaintiff, inas¬ 
much as her kistbundy by her subsequent transactions has become 
void. 1 therefore see no reason for interfering with the decree of 
tlic lower court, and I hereby uphold it, rejecting the appeal, with 
costs. • 


The 13th December 1850. 

Case No. 166 of 1850. , 

Appeal from a decision of Moulvee As^doollah, Moonsif of liadhanvg- 

gur^ dated I3ti^^uguit 1850. 

Musst Taramonee Dabya, Uiother and guardian of Bhyrub 
Mookerjea, a minor, (Plaintiff*,) Appellant, 

I versus * 

ft 

Guddadliur Bancrjea, Putnee Talookdar of lot IIuiTypore. 

Suit for the reversal of a decree, Na 260, issued under Regula¬ 
tion VIL 1790, by the uncovenanted deputy collector of Bancoorah, 
including costs, &c., rupees 11-2. 

Plaintiff* states that the defendant talookdar sued her for an 
alleged balance of rent, including interest, due for the year 1254 
B. S., on account of her deceased husband’s jote in mouza Chooar 
Mooshneo. The jumma was fixed as stated, agreeably to an r/imr, 
at rupees 7, and after deducting rupee 1-4 which had been paid, the 
remainder, with rupee 1 interest, formed the subject of the action. 
Defendant filed her husband BIssumbhur Mookerjea’s dur furdee 
account, dated 25th Poos 1251, together with sundry lawazinia 
papers, bringing two witnesses, Gooroo Chum Bahadoor and Moha- 
deb Bugdee, to prov*e them. Eventually a decree was .passed in 
defendiuit’s favor on the 9th November 1848. Plaintiff urg(!S that 
in the summary suit plaint there was no ingntion of a dur furdee 
account, and only ol an ekrar without the* specification of any date 
or year, and this ekrar was stated to have been given to defendant 
talookdar by her, plaintiff', at a jununa of rupees 7 per annum. In 
opposition to this, however, the talookdar filed a false dur furdee, 
and in it the former jumma ifj written at rupees 4-4-3, with an 
excess rent of rupees 2-11-9, making the said rent rupees 7 per 
annum; and instead of calling the real gomashta Junardhun 
Mohun to prove tlie lawazima paper, he produced Gooroo Churn 
Bahadoor as his gomashta. Plaintiff* adds, she holds the title deeds 
of all her husband’s lakhiraj inowrooscc lands in mouza Chooar 
Mooslmee; she is in possession of some portion, and has sold others, 
and she denies holding any jumniayee or mal land belonging to 
defendant She therefore brings this action for the reversal of the 
summary award. 

Defendant filed a petition, saying that, whilst his reply was being 
prepared, plaintiff* had brought her witnesses to court very promptly. 
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and that he had instituted another action lor rent. No. 82, on 
account of this very same land before the moonsiflP. He therefore 
begged that liis plaint in that suit miglit be considered a replp to 
this action, and the two actions be heard together, &c. 

After proceeding with tlie case, the issues were dyawn by a pro¬ 
ceeding under Regulation XXVI. 1814, Section 10; and the moon- 
sift’ observed that defendant had obtained a decree in case No. 82, 
and although plaintiff* had filed ■\^arious documents in ^roof of her 
lakhiraj title, still it did not appdiar that the land at issue was includ¬ 
ed in them; plaintiff’s statement .was not credible; and with refer¬ 
ence to the decision ho had,pa 4 ?s^d in case No, 82, as there did 
not appear to be any reason for disturbing the summary award of 
the deputy collector, he therefore dismissed plaintiff’s case, with 
costs, &c. ^ • 

Plaintiff appeals, and it is not necessary to enter further into the 
case as the proceedings of the Ibwer court arc irregular. 

^Judgment. 


The action referred to. No. 82, cannot affect this case, as this is to 
test the legality or otherwise of a summary award issued by the 
revenue authorities, while No, 82 has been instituted for tlie 
recovery of rent alleged to be due by plaintiff to the defendant, 
talookdar, on account of 1255 B. S., or of a different year. In this 
case no reply has been filed by defendant, nor any reason been 
assigned why defendant’s petition was accepted after the case 
was proceeding exparte ; so that how the issues have been drawn 
and how the plaint in case No. 82 can be considered and 
accepted as a reply in this action is inexplicable. Further, the moon- 
siff has not examined the summary suit nuthee, or he would have 
found it necessary to dispose of a very important matter, viz., whe¬ 
ther the talookdar’s proofs tallie^ with those set forth in his petition 
to the collector; for i{\hejk did not, the plaintiff, before the collector 
should have had his case nonsuited by the moonsiff on the present 
plaintiff* bringing tlys*action for the reversal of the summary award. 

For the above reasons I decree the appeal, 
and remand the case for trial de novo, 
and the moonsiff^ when re-trying it, will 
pay particular attention to the decisions 
of the Sudder Dewanny Adawlut, noted 
in the margin. Value of stampt paper 
to be refunded in the usual way. 


' Case No. 237 of 1849, at 
pa^es 429 to 435 of the iJeci- 
sions of the Sudder Dewanny 
Adawlut for Auffust 1850. 

Cases Nos. 245 and 248 of 
1849, at pages 476 to 479 of 
ditto for September 1850. 
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The 13th December 1850. 

Case No. 167 of 1850. 

Appeal from thedeckionof Moulvee Asadoollah^ MoomiffofBadhanuggur^ 

dated 13M August 1851. 

Guddadliur Bdtoerjea, Putnee Talookdar of lot Hurrypooi*, (Plaintlfi',) 

* 

Musst. Tarainonee Dabya, widow of Sissumbher Mookerjea, mother 
and guardian of her minor son, Bhyrub Mookerjea, (Defen¬ 
dant) ' p 

Sttit for rent due for the yqar T25iS B. S., principal rupees 7, 
interest 0-15, total rupees 7-15. 

Plaintiff states that defendant is in possession of her husband s 
land in mouza Cliooar Mooshn^fe, at a jumma of 7 rupees, (without 
any specification of the land;) and as she will not pay it, he brings 
this action for the amount plus inte^jsst, on stampt paper, under 
Section 8, Regulation VlII. 1831. 

Defendant replied by petition, referring to the action No. 213, she 
had brought for the reversal of the summary award issued by the 
revenue authorities on account of the rent decreed in plaintiffs 
favor, and begging that the two cases might be heard togethex*, as 
this case was merely instituted to ruin her. 

An ameen appears to have been deputed to enquire into tlic case. 
Plaintiff filed his jumma-wasil-bakce papers from 1252 to 1254, 
producing witnesses to prove them. And a proceeding under Sec¬ 
tion 10, Regulation XXVI. 1814, was also held on the 9th of July 
1850. Defendant referred the court to the several documents she had 
filed in her action No. 213. And the moonsilf proceeded to decide the 
case, giving it as his opinion that defendant’s witnesses were not to 
be believed; that plaintiff' had prqved his case by his lawaziina 
papers, as also by ameen’s enquVip^,ian*d that it was not neces¬ 
sary to enquire into the lakhiraj plea set up by defendant. 

Defendant appeals; but it is unnecessary tef accord her reasons for 
so doing, as the decision • of the lower court cannot stand and the 
case is incomplete. 

Judgment. 

This is a simple case of rent, and plaintiff has not stated in his 
plaint on the strength of what document he founds his claim. He 
has filed his lawazima papers up to 1254, but they cannot affect 
this suit which is for the rent of 1255 B. S- The suit referred to. 
No. 213, is to reverse the summary award given against defendant 
by the revenue authorities for the year 1254 B. S., and the two 
suits should have been kept quite distinct and each decided on its 
owm merits. The moonsiff should have enquired simply into the 
existence or non-existence of the balance claimed, according to tlie 
terms of the engagement entei’cd into between the parties, and if no 
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engagement was forthcoming and defendant held her rent-free title 
deeds, he should have nonsuited plaintiff, referring him to another 
action, if he were disposed to bring it, to try the validity of defen¬ 
dant’s tenure. I now with reference to my separate decision of this 
date, in appeal No. 213, decree this appeal, and remand tho case for 
tvvAdenovo^ Value of stampt paper to be refunded in the usual 
way. 

• « 

• • 

The IGth December 1850. 

Case TJo. of 1850. 

Appeal from a decinon of Kazee Hamid Ally^ Moomiff of Soonamoohinjy 

dated^lMh August 1850. 

Shoobhul Cliulidcr Paul, (Plaintifl^) Appellant, 

Gopal Paul, (Defendant,) Respondent. 

Suit to recover a bond debt of rupees 19 principal, and interest 
rupees 12-4-15, total rupees 31-4-15. 

Plaintiff states that, on a settlement of accounts between liiin 
and defendant, a balance of rupees 19 fell due, and for it defendant 
tendered a kurarnamah to him, on the 15th Jyte 1251 15. S., pro¬ 
mising to repay tho amount in Phalgoon of the same year: not 
liquidated it, this action is brought against liiin. 

Defendant I’cplied on the 31st of October 1849, repudiating the 
kurarnamah, and urging that, on the niglit of the Gth Jyte 1256 
B. S., plaintiff was taken up in a certain transaction, and on tlie 
following #day having been excommunicated from his caste, has 
brought this action against him falsely. 

Plaintiff, in his rejoiv.der, explains that defendant originally took 
from him, as per his kliatiIh*ac?bount, rupees 16-4, on tlio 28th Jyte 
1254 B. S., for his mother’s siiraud, and on plaintift^’s demanding it 
a squabble ensued, \<liicli was entered in the police books; Bliagbut 
Potdar, deceased, having mediated between them, fixing the account 
at rupees 19. 

On the 13th of June 1850, a proceeding was held under Section 
10, Regulation XXVI. 1814, calling upon the parties for proofs, 
other than such as had been filed previously in the case, and on the 
day of decision some documents having been tendered by plaintiff, 
the cases proceeded. The moonsift’states, plaintiff has produced four 
witnesses together with his bond, but be cannot believe their evi¬ 
dence, because two of them live at a great distance, and the evidence 
of one has in another case been rejected as untrustworthy. The 
other witnesses are of low caste, and are frequently giving 
evidence in cases. None of the neiglibours are attesting wit¬ 
nesses to tho kurarnamah. The bond looks suspicious, a stranger 
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being the party by wliom the stampt paper on which it is executed 
was purchased; and it is clear that the witnesses have been taught 
for the occasion. He thinks that if the deed had been genuine, 
plaintiff would not have kept it back for 6 or 7 years; and although 
plaintiff Ijas produced his khata-buhee to prove a previous karbar, 
still it appears by the documents by plaintiff that there was enmity 
previously between plaintiff and defendant; hence the court cannot 
believe that defendant did sign his name to the khata account as set 
forth, besides which the said account appears to be written on old paper 
witli fresh ink. However, to clear up all doubts about the previous 
karbar, the moonsiff states ho went to tlve spot, and having taken 
evitlcnce of several witnesses, they pTeaded ignorance of its existence; 
and although some of tliem said that a dispute arose between plain- 
tlti* and defendant, Avhen the former went to demand the debt due by 
and from the 'latter, still this is not suffiefent, and it shows that 
enmity existed between thejn. If, thai'cfore, plaintiff’s case had been 
good, he would have proved it by resptytuble witnesses; and not 
liaving done so, but having produced well-taught witnesses, of low 
caste, wlio are frequently giving evidence, he cannot believe them, 
and tlierefore dismisseil the case, with costs, &c., as being false. 

An a})peal is prcfeiTcd by plaintiff, objecting to tlie moonsiff’s 
arguments for rejecting the evidence of his witnesses, urging tljat 
because witnesses give evidence in other cases their testimony is 
not in consequence invalid; that the parties present at the time 
attest a bond, and thougli they may not be neighbours the bond is 
not thereby a bad one; the purchaser of the stampt paper was one of 
those present when stampt paper was wanti*cl, and from him defen¬ 
dant took the paper, and had the bond written off, &c. 

Judgment. • 

Tl 10 moonsiff Jias not stated how he came to receive defendant’s 
reply in person, on th® 31st October*1849, after the case was ])ro- 
ceeding expitrU^ from the 5tli of SepteinCer previously, on which 
date five days only were given to defendant for* his reply. Again, 
plaintiff brings this action. on a kin arnamah. He produces his 
kliata-buhec to prove the existence of a previous karbar between 
him and defendant. 'J'hc niooBsittl, when he went in person to 
enquire about it, [iruvcd by witnesses that when plaintiff demanded 
Ills money a quarrel ensued between him and defendant; while 
tlie copy of a inofussil izhar, dated the 25th October 1843, or 
the 9th of Kartikh 1250, shows that defendant brought a false case 
against plaintiff], the result not being given, tliough plaintiff has 
stated that an adjustment of the matter was made by Bhagbut 
l^otdar, deceased. Again, defendant has pleaded that this case has 
been brought in consequence of enmity which existed in 1256 B. S., 
or five years after the bond was executed. Prima facie^ plaintiff’s 
case is strong in his favor, and the moonsifl ’s arguments arc all 

12 
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superficial, founded on no proofs and unsupported by any documents. 
The stampt paper on which the ikrarnamah is written was purchased 
at the Soonamookhy chowkee, and it is immaterial who purchased 
it; while the evidence of any party cannot be considered to be had, 
because he has given evidence in anotlier case; proof of Jiis having 
perjured himself is necessary, or, if he is a witness constantly appear¬ 
ing’ in court, it must be proved that he has Been tutored and procured 
for the occasion. A surmise^ to •this eficct is not sufficient. With 
reference to tho foregoing observations, the nioonsiff must confine 
himself to the facts and evidence before him. I therefore decree the 
appeal and remand the caSg, iy^order that a decision founded on the 
evidence and proofs filed therein, may be duly and legally passed 
afresli. Value of stampt paper to be I’efunded in the usual way. 

The* 16th December 1850, ^ 

Case No. 169 of 1850. 

Appeal from a decision of Monlvee Noorool llossein, Moonsiff of 

Biskenporet dated 24.th Avgust 1830. 

Radhabullub Singh Deb, heir of Baboo Beersingh Deb, 

deceased, (Plaintiff,) 

versus 

Kumul Sanaputty and Nuffur Chund Sanaputty, (Defendants.) 

Suit to recover the amount due on a kistbundy, dated the 19th 
Bysakh 1251 B. S., principal 42, interest rupees 15-13, total 
rupees 57-13. 

Plaintiff states that Nuffur defendant was .his father’s gomashta 
of mouzH Kautabunny, turf Joonscrah, during the year 1249 B. S., 
Kumul Sanaputty, the other defendant. Ids father, jjelng Ids surety. 
On a settlement of IjIio accouftts, the two drf^fendants gave a joint 
kistbundy for the balance that was found to fie due, or rupees 59, 
promising to repay .the amount by three instalments, two of rupees 
17 and one of rupees 25, during the 3 "ears 1251 and 1253 B. S. 
inclusive. The first kistbundy, due in Maugh 1251, was paid on 
the 12th Chyte 1251. And nothing further having been liquidated, 
this action has been brought by plaintiff as heir to Baboo Beer¬ 
singh. 

Nuffur Sanaputty defendant replies on the 13th November 1849, 
denying ever having been plaintifl’’s gomashta, ever having given 
a kistbundy, or having paid any portion of it as alleged. He declares 
the deed is a forgery, got up through enmity <iwing to a suit. No. 
132, having been given against plaintiff; and tlie witnesses are 
plaintifl:‘’s dependants. Defendant admits that he was gomashta 
during the year 1250 B. S., without security. The jumma was 
rupees 334-10-2, of which he remitted rupees 276, leaving rupees 
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68-10-2: of tills rupees 57-13, were due for gomaslita’s salary and 
expenses, leaving rupees 0-13-2, as a net balance. Plaintiff’s father 
would not allow the full sum, and insisted on defendant’s refunding 
rupees 6-8, besides the odd annas, and liaving let him off five annas 
two gundahs he pressed him for the rupees 7, which he gave 
to him at mouza Kishennuggur on the 25th Jyte 1251, receiving 
a rookur, signed and Sealed and written by Budduh Chuiider 
Bose, plaintiff’s father’s karparda«, ^vhich he, defendant, holds in 
his possession. • • 

Kumulakant Sanapntty, defendant, December 1849, 

replies in support of his son, the •bt]icr^ fie fondant, and denies ever 
having been his security. He says he can write, and he would have 
signed the bond himself had ho evef granted one to plaintiff’s 
father. 

In Ills rejoiflder, plaintiff repudiates the* whole of the transac¬ 
tions set forth by defendant. • 

Nuffur, defendant, in his reply to tha rejoinder, persists that the 
rajah did go to Kisliennuggur, and give the receipt as stated, &c. 

After translating the pleadings into Persian, and calling them a 
proceeding under Section 10, Regulation XXVI. 1814, dated the 
5th of August 1850, the moonsiff' dismisses plaintiff’s case, saying 
tliat plaintiff’s witnesses, as in a similar case recorded at page 496 
of the Bengalee Gazette of 1846, arc his dependants; they cannot 
he depended upon, and if plaintiff was to order them to kill the 
defendant they would kill him; that he places no reliance on the 
witnesses on either side or on the report of the first ameen, and as 
defendants can write, they never would have affixed a mark for 
their signatures. He considers the kistbundy to be a forgery, and the 
rookur genuine as cbmpared with the plaintiff’’s fatlicr’s geal. No 
reason is assigned why six years should have elapsed without the 
plaintiff bringing this action; and he thinks tlig whole is a fabrication 
after the Rajah Becjemgh’s death. • • • 

In appeal, plaintiff:’ states that he has not sued for the arrears 
of 1250 B. S., but for the arrears due on account of 1249 B. S., 
for which defendant gave a kistbundy in 1251 B. S., and the 
moonsiff* should have enquired wdiether defendant was or was not 
goraashta in 1249 B. S., and whether in 1251 B. S. the kistbundy 
was executed and rupees 17 paid up in 1251 B. S., as set forth. 
He urges that he has proved these facts by witnesses and liis jum- 
ina-khurch accounts; and if the court had doubted his accounts, an 
enquiry should have been made whether or not defendant was the 
gomashta in 1249, granting dakhillas for rent and collecting and 
remitting it, &c. 

Judgment. 

The issues in this suit have not been properly drawn under 
Section 10, Regulation XXVI. 1814. Plaintiff should have been 
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directed to prove that defendant was the gomashta in 1249; that 
he collected the rents granting dakhillas, &c-, during that year; 
that the accounts were not adjusted for that year until 1251, when 
defendant gave to plaintiff’s father the kistbundy at issue; that the 
kistbundy is a genuine document; that rupees 17 in part,of it was 
paid on thc^ date specified; and that defendant, though called upon, 
never liquidated any further portion. On’the other hand, defend¬ 
ants should have been required to file proofs of their respective 
pleas separately set forth, aft(?r which tlfe nioonsiff should have 
recorded his opinion on the credibility of the evidence produced by 
both parties. At present*^h< 4 ^cfase is manifestly incomplete and 
informal. I therefore decree the appeal, and remand it for trial 
de novo with reference t<J the foregoing observations. Value of 
stampt paper to bo refunded in the.usual way. 


The 17th December 1850. 

Case No. 171 of 1850. 

Appeal from a decision of Mouhee Noorul Ilossein, Moonsif of 

Bishenpore, dated 2()/A Augvst 1850. 

Gungaram Bunneek, (Plaintiff,) 

versus 

Bhyrub Manjee and Kumul Manjee, (Defendants.) 

Suit to recover the value of rice, fixed at rupees 15-6-5, and 
cash rupees 11 plusy interest rupees 3-7, altogether rupees 29-13-5, 
due on a bond, dated 6th Sawun 1254 B. S. 

Plaintiff states, that from the commencement of tlie year 1254 
B. S. to frhe month of Assar, defendants received from liim, on vari¬ 
ous occasions, rice equal to 9 maps 5 siillees, and on the 6th Sawun 
they gave him a bond for it, as well as for rupees ll, which plain¬ 
tiff advanced them on that* date. Defendants ere to repay him in 
Maugh, but failing tp do so*thIs action has been )>rouglit, 

.The defendants feply jointly, denying the date and bond; they 
urge that their nephew Nuffur Manjee siied plaintiff’s brother in a 
case No, 36, and owing to that he Ins put up the present plaintiff* to 
bring this action against them- They never borrowed money from 
idaintiff, and their father is in the habit of lending it Their neigh¬ 
bours are well aware that plaintiff deals in such matters, and has 
procured an old sheet of stampt paper for the purpose. 

No rejoinder was filed. 

The case was ready, but owing to Act XV. 1850, having 
been promulgated, a proceeding under Regulation XXVI. 1814, 
Section 10, was issued on the 14th of August 1850; and on the 23rd 
idem, defendants petitioned that they would abide'by anything 
plaintiff, on being personally summoned, would say, though not on 
oath. Plaintiff appeared on the 26th following, and declared that 
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the debt was hon&fidc^ contracted, and the bond duly executed, and 
for answers to (questions which were put to him by the court, he re- 
fcrreil it to the nuthee. Plaintiff produced his bond with witnesses 
to prove it, and an ameen was deputed to enquire into the case. 
Deiendapts simply produced some witnesses to support their case. 
The inoonsiff ii of opinion that plaintiff*’s case ia altogether false; and 
had it been otherwise, he surely would have stated, in reply to* the 
questions put to him by the courts that he had sued both the defen¬ 
dants instead of one only. Again, had not defendants known that 
plaintiif’s case was a bad one, tliey^ never would have agreed to 
abide by what ho might say. Furtljer,^il appears to him that other 
people of mouza Goslicinpore have in reality got up this case to 
get defendants into trouble, and that phaintilF has been nominally 
put up to prosecute by them. Again, if plaintiff ’s case was true, he 
surely would liave looked at and examined diis bond when he gave it 
to his vakeel, and would have known whom he had sued, llesides 
this, the inoonsiff'ascertained that plaintiff could write .and read, and 
he surely would never have omitted to mention Kumul Manjee as 
one of the parties against whom he liad brought tliis action/ And 
finally, when the nioonsiff went to Gosheinpore, to enquire into ano¬ 
ther case, he had the papers of this case with him; hut plaintiff* see¬ 
ing liim absented himself, and never allowed any of the respectable 
]>eople of the village to attend him. In consequence tliercfore of 
the discrepancies in plaintiffs i/diar, he dismissed his case, Avitli 
costs. 

Plaintiff* appeals very properly; and as the moonsiff’s decision is 
altogether wrong and founded on erroneous and extra-judicial mat¬ 
ter and data, preventing all possibility of my upholding it, I need not 
enter into the appeal. ^ 

, Judgment. 

The inoonsiff* has? produced no pro(tf tlijft the residents of Goshein¬ 
pore have instigated plaintiff to bring this action fraudulently 
against defendants, or that plaintiff'wilfully absented liimself, keej)- 
ing respectable people out of the moonsiff’s way, when he M^ent ex¬ 
pressly to enquire into this ca^. The proceedings of the raoonsiff’ 
in regard to taking the deposition of plaintiff* are irregular. He 
might have proceeded in the first instance under tlie provisions of 
Section 6, Regulation IV. 1793; but when the case w'as ready, he 
had no authority to cross-question plaintiff in tlie manner he" did, 
and this too not on oath or other solemn affirmation. The replies of 
plaintiff* are not contradictory; and he w^as quite right in referring 
the court to the nuthee for answers to the questions which were 
put to him, after he had clearly stated that his bond was correct and 
defendants had duly borro-wod from him the amount of rice and 
cash specified therein. I decree the appeal, and remand the case 
for trial de novo on its mei'its, with reference to the proofs and docu- 



430 


ZILLAH WEST BUHDWAN. 


ments filed, without reference to any extraneous matter, wlilcli tlie 
mooiisiff should carefully avoid entering in his decision. The moon- 
siff^s attention too must be given to the form required to be observ¬ 
ed in drawing up his decrees, as tliere are frequently omissions in 
them, and the rules contained in Circular Order, No, 8, d^jted 12th 
February 1847, are not acted up to. Value of stanTpt paper to be 
refuhded in'the usual way. • 


The 17th i3bcbmi}br 1850, 

Case»No.* 1^3 of 1850. 

• • • 

Appeal from a decision of Baboo Mohun Lai Panday^ Moonsiff of 

Bvrjorah, dated '6rd September I860. 

NuQ*ur Lohar,,( Plaintiff',) 
verstis 

f 

NuflTur Tautee and Neeloo Lobar, (Defendants.) 

StTiT for the recovery of rupees 29, and interest rupees 2-10, 
equal to 31-10, due on a ikrarnamah, dated 25th Assar 1256 B. S. 

Plaintiff states, defendants borrowed the above sum on the date 
specified, promising to repay it in the month of Bhadoon 1256 B, S., 
but not liaving liquidated it plaintiff' brings this action. 

Nuffur Tautee replies, denying the borrowing and bond, and urging 
that the case has been brought through enmity, in consequence of a 
family dispute about the marriage of plaintiff’s son with defendant’s 
daughter, and plaintiff has further made defendant’s nephew, who is 
only fourteen or fifteen years of age, a defendant with him, and he 
is not capable of lending so much money as alleged. 

In his Rejoinder, plaintiff admits the marriage, but denies there 
being any enmity, while the defendant Neeloo is nineteen or twenty 
years of age. ^ « 

No reply to the rejoinder whs filed by defendant, and Neclo defen¬ 
dant never appeared at all. . 

.On the 20th July 1850, a proceeding was held under Section 10, 
Regulation XXVL 1814, and Neeloo defendant having appeared 
by summons in court and being fifteen or sixteen years old, he w'as 
discharged on the 22nd idem. Plaintiff produced liis ikrarnamah, 
with three witnesses to prove its execution, and a like number to esta¬ 
blish the fact of the debt having been demanded by him from 
defendants, but the court could not believe them; and as defendant 
Neeloo Lobar proved to be a minor, the court thought that the 
bond was a forgery and the case got up through enmity to annoy 
defendant; and though his witnesses proved the debt and the bond, 
still the court was of opinion that they liad been tutored to do so 
by plaintiff; besides this, the court could not credit plaintiff’s wit¬ 
nesses, who say they went to demand the money from defendant, 
because they are of the same caste as plaintiff^ and it is not likely 
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that they would all go on one day ten miles off* to do so. On the 
other hand, defendants’ witnesses have proved the existence of ill- 
will between the parties in consequence of tlie marriage; that Neeloo 
defendant is only fourteen or fifteen years of age; and that plaintiff 
is only p, peon and not in a condition to possess so much as 
29 rupees- Hfince the moonsiff concluded that the whole case was 
got up by plaintiff, andr his bond was false, and dismissed it, with 
costs. • • 

Plaintiff* appeals, urging that he*fias fully proved his bond, and 
that, instead of being of the same^ caste as plaintiff*, two of his 
witnesses are Rajpoots and the thsee^livtJ close to plaintiff’ at mouza 
Bclleartoor, and they have never been \utored by him. The three 
witnesses who demanded the money are true enough of one caste, 
and as they came for an interview they were aware of the demand 
being made. *110.urges that tfie two defendants are his relations, 
and it is out of the question to suppose he did not know all about 
Neeloo defendant and his age: his witnesses prove him to be nine¬ 
teen or twenty, and a man’s appearance does not always show the 
precise age. He denies holding enmity towards defendants, and 
says he has a khatta account with several people as he can prove, 
and that defendants’ witnesses are all of their caste, and if a local 
enquiry were instituted these facts would be established, &c- 

JUDGMENT. 

It really is difficult to decide a case upon evidence adduced as in 
this instance by each party; and it is hard to say the bond is a 
forgery simply on the arguments set forth by the lower court, many 
of which are of no value whatever, especially as two of plaintiff ’s 
witnesses are not of. his own caste but Rajpoots, as alleged. It is 
notorious that money is required and had for marriag^ and such 
like ceremonieg; and though the court says that plaintiff* is only a 
peada and therefore^unable to lend 29,rvu3(jes*, it docs not follow that 
such should be the case, particularly when plaintiff* avers he can 
prove by his account books that he has other debtors besides defen¬ 
dants. With respect to the age of one of the defendants, I am not 
at all satisfied, and I should be sorry to trust simply to appcai'ance. 
One set of witnesses assert he is nineteen or twenty, the other four¬ 
teen or fifteen, while the moonsiff* thinks he is fifteen or sixteen. 
The fact is, further enquiry is needed; and though there may be 
enmity now;, it does not follow that ill-will existed in Assar 1256 
B. S., when the ikrarnamah was executed. I therefore decree the 
appeal, and remand it for a further and local enquiry. Value of 
stampt paper to be refunded in the usual -way. 
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The I8Tri December 1850. 


Case No. 172 of 1850. 

Appeal from a deckian of Mouivee Ahdool Uzeesy Town Moonstjf of 

Bancoorahj dated ^th Septeniher 1850 , 

JRainmohuu Banerjee, Talookdar of lot Sanaputtee 

]\Iehal, (PlaintiU;) . 


versus 


Musst, Jii^geslmree Dabya, mMher of Ratnlol and Hurrylal Doo- 
bey, minor sons of Radlialal poobey, deceased, (Defendant.) 
Sulilbram Ilaoot, Gliat Koodrosool, Claimant. 

Suit to assess beegahs 4-7-11 dt* land per annum, from 1255 
13. S. • 


Plaintiff states tliat li« is the present talookdar of tjic Sanaputtee 
melial, and defendant being in possession of certain lands as above 
described at a jumina of only Sicca rupees 2, or Company’s rupees 
2-2-2-1, he issued isIitehars*on the 7th Bysakh 1255 B. S., agree¬ 
ably to Sections 9 and 10, Regulation V. 1812, for defendant 
to appear and enter into engagements tor the land at issue, but as 
she did not appear he has assessed tlie land at its proper rate and 
now sues defendant for it 

Musst Juggeshiirce Dabya, defendant, replies that slic is not in 
possession of the land as alleged by plaintilh Tlie fact is that 
Gudye Mul and others, in virtue of a docrec of court No. 145, 
obtained possession of their inouroosee dukiilly lands, appertaining 
to the Sanaputtee mehal, and in part thereof gave a mokururee 

f )ottah in perpetuity to lier husband deceased, of beegahs one and a 
lalf of land, together witli a tank called Dookuriali Geriah, at a 
juinnia of* Sicca rupees 2 per annum, on the 28th Sawuii 1243, as 
per boundaries described. Defendant has paid the JVhils according 
to this jnmma; and oh ppo occasion, agreeably to their burat, slie 
paid it to Sreemunt Singh and others. After this the Muls sohl all 
their Sanaputtee melml lands to Essancliunder Banerjea, nephew of 
plaintiff; and he too has received his rent .from her husband as well 
as from defendant at the same jumma of rupees 2, as per dakhillas 
and receipts in discharge of her rent. Defendant further adds 
that this suit cannot stand until Jlssanchunder is made one of the 
defendants; and as tlie former talookdar of the Sanaputtee inclial 
sued defendant’s ancestor, Soondur Mul, on a previous occasion for 
the assessment of his land, and the whole of his lands including 
those in dispute were measured and assessed, plaintiff has no autho¬ 
rity to re-asscss these lands, and his doing so is opposed to Section 
16, Regulation HI. 1793. Defendant in fine denies that plaintifi’ 
has ever served licr with notice to enhance and assess. 

In his rejoinder, plaintiff states that defendant has not received a 
pottah as the koolfa ryut of the Muls: the land In dispute was 
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kiiarlj from ami was never assessed under the decree cited No. 
4277. Two dags. Nos. 43 and 44, in part thereof were formerly in 
the possession of Myaramr'fJemadar and his heirs, after wliich it 
was sold to defendant’s liusband, was retained possession, and under 
cover of .the two dags he usurped tlie lands of dags 49 to 51. 
Hence this action is not opposed to Section 16, llegulation 111. 
1793. He denies havirfg purcliased the lan<l as set forth, and Tii'ges 
that Gudye Mul only obtained the 4and specified in the decree, after 
which J)e sold one half to Ilughoonath Singh and the other half to 
Essanchiinder; and from the former Jissanchunder became the pur¬ 
chaser, and thus the 16 anna share, to jvliofn plaintiff has in due course 
succeeded as his heir. He denies that the land forming a portion 
of his khuridali land. 

In her rud-jowaub defendant^urges that the lands of Myaram 
Jemadar w'ereformerly measured and wore appropriated as found 
wliether lakhiraj or otherwise. Phiintitf admits lier purchase of 
dags Nos. 43 and 44, and the lakhiraj hands too were subsequently 
sold to her husband, and thereon a thakoor was raised; the lands 
were eventually assessed and the boundaries still tally: besides this, 
plaintiff should have brought his suit for possessio7t and not for 
assessment. 

Sahibram llaoot lays claim to a portion of the land as his 
gliiitwally. 

This case has been pending since 1848, during which and the 
following year it was proceeded with; and on tlie 15 th July 1850, 
a proceeding under Section 10, llegulation XXVL 1814, was 
duly held by the present suddor ameeii iiioonsiff;—an aincen having 
been also deputed to institute local enquiries, as to whether the land at 
issue was or was not’included in tlie measurement connected with 
case No. 145, as alleged by defendant; after which, to clear up all 
doubts, the moo'iisiff went in person to the spqt on the 15th August 
last, and prepared a^nap, &c. • • • 

The moonsiff sudder amecn is of opinion tjiat, thougli plaintiff 
may have produced three witnesses and his goifiashta, as also the 
lawaziiua papers, in prbof* of defendant being his ryut, still these 
witnesses, in consequence of the^manner in which they have deposed 
and £he contradictions which are apparent, cannot be trusted, and 
one of them, in fact, goes so far as to support defendant. Again, the 
three years’ lawazima papers have evidently been prepared for 
the purpose and are forgeries. Taracliand and Muthoor Bose are 
the alleged gomashtas who kept the account, and^ yet the writing, 
paper, ink, &c. are all fresh and alike- Besides this, the gomashta 
could not show that the defendant’s husband’s jumma was entered 
in the mal serishta; and he stated he had prepared his accounts 
from the chitta papers given to him on account of the time of 
Gooroopershaud Mookerjea. The moonsilF then refers to the 
measurement chittas of fysalla No. 4277, copies of which were 

13 
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filed by plaintiffs, and says that dags Nos, 43 and 50 are excluded 
therefrom, owing to Budynath Adhurjee’s possession, and it was not 
very clear whether the dags 49, 50, and 51 were as set forth in the 
jowah-ul-jowab. With reference to the pleas set forth by defendant, 
the pottah dated 28th Sawun 1243 B. S,, and lier proofs, evidence, 
and execution decree No, 145, it was clear thaf the land was 
measured, and the dag No. 73 for beegalis 2-1-17, agreeably to 
defined boundaries, with other dags, were measured off and made 
over to the Muls; that the present measurements dags No. 23 and 
24, correspond with dag No. 73, and the other dag No. 1 was 
found to liave been measured gff.formerly as No. 74 : hence, as the 
former ryuts and defendant have boen all along in possession of dags 
73 and 74, and had paid tlieir rent at rupees 2 per annum agreeably 
to their pottah to Essanelmnder Banerjea, and plaintiff is purchaser 
from the said Essanelmnder, it is clear that this case cannot proceed 
until he is made one of the defendants. Further, it does not appear 
that the land at issue was assessed in case No. 4277; and as tin’s case 
as one of assessment cannot proceed against defendant, the inoonsitf 
nonsuited it, with costs to be paid in full by plaintiff witli the 
exception of one-half of vakecFs foes. 

BJaintiff, in appeal, urges that as the land in dispute is stated not 
to belong to case No. 4277, how can it he argued that it was obtain¬ 
ed by a pottah from Gud}'c Mul and others, &c- 

JUDGMENT. 


Decisions of Suddor Dcwan-i 
ny Adawlut for August 185(1, 
tinted 26th August 1850, case 
Ko. 287 of 1849. • 

■ Ditto for September 1850, 
No. 248 of 1849, at page 476. 


This case ought clearly to have been dismissed, and pl&intiff was 
bound to sue for possesmm and not simply for rent Plaintiff is 
purchaser of the Sanaputtee mchal; lie had to show that the land in 
dispute ■was included within his purchase, and tliat he had previous¬ 
ly received rent therefrom from the defendant his alleged ryut 

Tlie*dccisions citod^in thd margin, especi- 
*airy bear upon this cSse. And after having 
established the fact, in the first instance, 
of the service of’ the notices rc(juircd 
under Regulation V^. 1812 upon defen¬ 
dant, wluch slie denied, the next point 
for enquiry was the existence or non-existence of any previous 
engagement, agreeably to which defendant had paid her rent in 
previous years to plaintiff. The points involved in the issue clearly 
show that, under cover of this case, plaintiff wishes to assess lands 
his proprietary title in which is extremely dubious; and until he 
gains possession and the mooted points are otherwise disposed of, he 
cannot come in and sue for rent as he has now done. If a nonsuit 
w^as required, it should have been decreed so in the first instance; 
but when both sides have been heard, local enquiries have been held, 
first by an arneen and then by the sudder ameen moonsift^ and 
proofs and witnesses have been produced, a decision on the actual 
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merits of the case should have been passed. Such not having 
been done, I decree the appeal, and remand the case to be dealt 
with according to the foregoing observations and the precedents 
quoted. Value of stampt paper to be refunded in the usual way. 


The •20th December 1850. 

- Case No. 1>3 pf 1850. 

Appeal from a decision^of Moulvee Noorul Hossein, Moonsiff of 

liishenpore, dated Wtk Sjept&niher 1850. 

Sectaram Ghose and others, sons <sf Rajbullub Ghosc, deceased, 
and Shimkuree Bewah, his ‘widow, and guardian of Sheestee 
Ghosc, a ininox’, (Plaintiffs,) 

• rtrsus • 

Premchand Ghose, son and heir to Prawn Ghosc, deceased, and 
Musst Soodra Bewah, guardian oS Mohabharut Ghose and 
otliers, (Defendants.) 

Suit for possession of land, &c., to the extent of one anna, six 
gundahs, two cowreos, and two krants, tlie sliarc of Ryclmrn 
Gliose, deceased, laid at rupees 210-2-13-2, jdus wasilaut rupees 
84-11-15-2, total rupees 294-14-10. 

Plaintiffs state, that their and defendants’ common ancestor, 
Gokool Ghose, had four sons, Rajbullub, plaintiff's’ father, Prawii- 
chand, defendant’s father, Dhunnunjoy, and Chota Roychurn. 
During Ins life-time he distributed his property between his sous in 
equal proportion, retaining only for himself and liis wife 4 or 4^ 
beegahs of laud, in, mouzas Suldah-Syne-Cooroc and others. Go¬ 
kool Ghose died in Bhadoon 1237 B. S,, whereupon defendants’ 
father and -the other two brothers w'ent and lived togetlier with 
their mother. Roydiurn eventually died wthout heirs, and the 
two brothers retainecl possession of his share. During 1250 B. S., 
tlieir grandiriother died, and plaintiffs’ fatlier performed the 
shraud. By the shasters, plaintiffs urge, they arS entitled to a third 
of Roychuni’s share, and they state tliat by case No. 227, defend¬ 
ants and the other sharers have obtained their two-thirds of the 
land which was set aside for the maintenance of their fatlier and 
mother, while they, plaintiffs, have received possession of a one-third 
share thereupon as well. Defendants having dispossessed plaintiffs 
since 1251 B. S. from the one-third share of the property as above 
specified, they bring this action for it, describing the boundaries of 
the land, &c. 

Dhunnunjoy Ghosc, defendant, replies that this action cannot lie, 
because it is brought beyond the statute of limitations. Roychurn, 
deceased, held possession upon a specific and “ chinnit” quantity of 
land, as comprising his share, during the life-time of their father; 
and though he was separated from his father, still he was on good 
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terms and lived with him, defendant, and the other two hrothers- 
Roychurn died in 1239 B. S,, and since then, or for 18 years, they 
have lived together and been in possession of the three brothers’ 
share ijmally, and without molestation on the part of the plaintiffs 
or their father, as may be seen by a reference to fysallsw No. 227 
and plaintiffs’ plaint. Secondly, the lakhiraj ancl deottur lands 
aggregate in various mouzas beegahs 37,' and out of it a parcel 
of 19 cottahs 13 gundahs, qalled Dhobabarry, belonging to Roy- 
churn, deceased, has not been properly f allied at 18 times in the 
plaint. Thirdly, certain tanks have been considerably underva¬ 
lued, and their boundaries^is well as those of Roychurn, deceased, 
have not been clearly set forth. Fourthly, the talookdar has not 
been made a party to the ^iiit in respect to such lands as plaintiff’s 
lay claim to. Fifthly, Becharam Gliose, for reasons explained and 
set forth in case No. 227, has not been made a party to this action, 
though in possession of certain lands in virtue of his purchase. 
Sixthly, their mother, on the death of their father, by the shasters, 
was not entitled to any share of the property, but only to main¬ 
tenance, and the brother Roychurn, during his life-timo, was entire¬ 
ly supported by the three brothers, as also their leper mother, they 
retaining charge of his share, and their mother never for a day 
holding it; and if there be a sungshestuta” in a family, the 
brothers, uncles, and father who unite arc entitled to the property, 
and if one brother separates from the rest he is not entitled to tlie 
share of any one of those who may have formed themselves into 
a family compact, should he die witliout heirs, liis share being the 
right of the others who have united, and not of the one who has 
separated. Their mother, owing to her having been a leper, was 
only maintained by defendant and liis two brotliers, the usual 
ceremonies called the “ puraschit'’ wore never performed owing to 
her speedy death, antkas such i¥as tlie case slui^was not allowed to be 
burnt, however, lie (defeficffint,) and his otlier brotlier, Prawnchand 
did what was required and eventually performed her shraud. Her 
share or rights having become ibrfeited owing to her being a leper, 
• plaintiff ’s case on this plea cannot hold good under the shasters. 

No further reply was filed, and na rejoinder given in by plaintiffs. 

The case was hoard on various dates antecedent to the 
promulgation of Act XV. 1850. An arncen was deputed to 
institute local enquiries, and two bywustahs on the subject as 
alleged of the mooted points were called for from the provincial 
pundit, after wliich a very good and creditable proceeding was held 
by the moonsifi’, setting aside the various pleas urged by defendant 
in bar of the suit progressing, under Section 10, Regulation XXVI. 
1814, on the 8th of August 1850; and he then proceeded to pass 
judgment on the merits of the case, grounding his decision and his 
decree in favor of plaintiffs with wasilaut, on the bywustah for¬ 
warded by the pundit 
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Dhunnunjoy, defendant, appeals, urging that the questions put to 
the pundit were not rightly set, inasmuch as no mention whatever 
was made regarding tlie fact he has established by 16 witnesses; that 
his mother was a leper and in consequence that she, by the 
shasters, *was an outcast, and not capable of receiving or retaining 
any share in property or leaving it to others. The moonsiff refers, 
he says, to fysalla No. 227, as a proof of her not having been a leper, 
or that mention of it would have bcei\ given in that case; but he 
avers that suit No. 227 was only brought for the sliare of the land 
which was set aside for the maintenance of their father and mother, 
and not to contest any right or claim to tjife share of Rychurn Ghose, 
their deceased brother, and others. 

Judgment. 

I agree with the appellant that the questions put to the pro¬ 
vincial pundit have not been properly set. It appears that during 
the life-time of Gokool Ghose he dividcd*his property into four equal 
shares between his four sons, he and his wife simply retaining a 
small parcel of land for their united maintenance. One brother, the 
eldest, or plaintiff’s father, then separated entirely from the family; 
the three otlier brothers and their parents living together. After 
this tlie father died, and the motlicr continued as before with 
her three sons, retaining possession of the land which had been set 
aside for her and her husband’s maintenance. Subsequently, and 
during the mother’s life-time, one oi the three brothers, or Roychuru 
Ghose, died; his two brothers succeeded to his share and took care 
of their mother as before. On the mother’s death, a dispute arose 
about the maintenance land: an action. No. 227, was instituted, and 
a decree issued for a third share to be granted to each of •tlie sur¬ 
viving sons. The present action is brought for possession on the 
shiu*e,wliicli lapsed diying the mothers life-time,of Koychurn(ihose’s 
property ; and it i^ pleaded by defeTidant that the mother never 
succeeded thereto, and tliat, as plaintifl*’s ffithci; was separated from 
tlie other brothers, retaining his own four annas •share as a distinct 
parcel, he is not entitled now to tlie third of his share: and further 
that, allowing the mother to* have even succeeded to it, slie 
could not transfer it to any one owing to her having been a leper. 
Tlie above questions, which arc clearly detailed in the jileadings 
and are set forth in the appeal, have not been sent to tlie provincial 
pundit in as clear and regular a manner as they should have been; 
and as the decree wliicli has been passed in plaintiffs’ favor is 
founded principally if not entirely on the pundit’s bywustahs, and 
the moonsiff has not taken any notice of the witnesses who have 
appeared for the defence, the case is incomplete, and I cannot uphold 
the decision. 1 decree the appeal, and remand the case, with refer¬ 
ence to the foregoing observations, and in order that a fresh by wus- 
tah, clearly and distinctly setting forth the mooted points, may be 
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called for and a fresh decision be passed thereupon. Value of 
stampt paper to be refunded in the usual way. 

The 2Ist December 1850. 

Appeal No. 174 of 1850. 

Appeal from a decision of Baboo Mohun Lai Panday^ Moonsiff of 

Bttrjorahy dai^d*2Zd August, 1850, • 

Nobin MolmifBondo, (Pfaintiff,) 

• ' versus 

Tliakoor Dass* and others, (Defendants.) 

Suit to recover the amount due on a kurarnainah, dated 25th 
May 1842 B. S., principal rupees interest rupees 25, total Sicca 
rupees 50, or Company's rupees 53-5-4. 

Particulars of this case arrf given at pages 116 to 118, Zillali 
Decisions for West Burdwam, for the month of May 1850, apj)eal 
No. 264 of 1848, and it was remanded for trial de novo for the 
reasons tliercat recorded. 

On the return of the case both parties adduced additional 
evidence, and the moonsiff proceeded to pass judgment, dismissing 
plaintiiVs case with costs for the following reasons: that tliough one 
witness, Ramjoy Chukurbuttee, does support plaintiff, still as in ano¬ 
ther case. No. 63, he was a witness and gave evidence for him, and as 
he says on one occasion he can write and on another that he cannot 
do so, that he lives sometimes at Seettlah, at others at llamporc, lie 
cannot credit his testimony ; and with reference to the two other 
witnesses, they contradict each other so materially that they cannot 
be believed. With respect to the two witnesses produced by plain¬ 
tiff in support of his having demanded the money from defendants, 
he cannot place any dependencR? upon their e\idenco, as the money 
was to be repaid in Assjfr *lf43 B. S., and thS demand Avas only 
made in 1252 B. S.,. and not at any period immediately after the 
execution of the borfd. Hence, as plaintiff* has not proved his case, and 
rupees 2-8, in part of the alleged kuramamah, has been proved by 
defendants’ witnesses not to have .been paid to defendants, he is 
barred under Section 9, Regulation XV. 1793, from obtaining a 
decree; and further, as defendants’witnesses have established the 
fact of rupees 17 having been paid by defendants to plaintiff’, it is 
clear that the present is a fabricated document, &c. The moonsiff 
concludes his decretal order by fining one of plaintiffs absent 
witnesses, Nuffur Bargliish, in the sum of rupees 10. 

Plaintiff appeals, urging that the moonsiff was not authorised to 
abuse his Avitnesses in the manner he has done in his fysalla. He has 
produced his bond, and defendants have not filed any I’eceipt in 
payment of the sum he alleges to have been due on the bond th^ 
admit having given to plaintiff on the 25th of Maugh 1242 B. S. 
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lie avers that Section 9, Regulation XV. 1793, is not applicable, 
and tliat two of defendant’s witnesses are his own dependants, one 
being his wife’s brother, and the other his own barber, &c. 

Judgment. 

I regret to find that the lower court still adheres to its former 
decision, and that in lipu of plaintiff who was fined by. the fox'incr 
decree rupees 25, one of his absent witnesses, notwithstanding 
plaintiff’s ca*sc is dismissed, should’have been now fined rupees 10, 
The necessity for this measure is not apparent; and though 1 cannot 
agree with the lower court in tlie Yie\Y it has taken of this case, 
I cannot, I perceive, interfere wifli 'tho order in the present stage, 
owing to the requirements of Section 10, Regulation XXVI. 
1814, not having been fulfilled after the case was remanded, on the 
6th of May lfi50,for tidal de novo. The case rests on the validity of 
a kurarnamah, datfed 25tli Maugh 1242 B, S. The one produced by 
plaintiff is stated by defendant, Thakoor Dass Bhuttacharj, to bo 
a forgery; and he pleads that ho has paiS rupees 17 on the real one, 
that rupees 2-8 in part of the amount specified in it was not 
given to him in the first instance. The residue, rupees 5-8, must 
under any circumstances therefore be still due to plaintiff; and it 
rests with defendant to show and prove that plaintiff’s bond 
is a forgery; and in lieu of the evidence of his relations and 
dependants, he should file receipts of liis payment, &c. I do not 
consider Section 9, Regulation XV. 1793, can be considered 
applicable. I again decree tlie at>peal, and remand the case to 
be dealt with agreeably to the foregoing observations, and the 
present moonsiff will take care that the issues between the parties 
are properly drawn,, and no irrelevant matter is introduced, as by 
the late moonsiff*, in his decree. Value of stampt pa{»er to be 
refunded in thq usual way. 


The 23rd December 1850. 

Appeal No. 175 of 1850. 

Appeal from a decision of Bahoo Gopeekishen Banerjea^ Moonsiff of Ko~ 

tulpore, dated 23rd August 1850. 

Brijokomar Nag, Taloukdar of Lot Kytah, (Plaintiff,) 

versus 

Ramkoomar Koondoo, ryut of Mouza Nowgong, and his manager 
Ramtunnoo Coondoo, his son and others, (Defendants.) 

Bisumbur Roy, Objector. 

Suit to reverse a summary award No. 412, dated 19th October 
1849, issued by the officiating deputy collector under Regulation 
VIL 1799, and for the rent of the year 1255 B. S.: laid at 
rupees 13-14-7^. 
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Plaintiff states that the defendant Raiiikoomar Koondoo is liis 
ryut holding certain lands at an annual jumnia of Sicca I’upces IS^of 
which he paid, during the year 1255 B. S., rupees 1-8 ; and as tlic 
residue was not liquidated, he brouglit an action against him and the 
two other defendants, his son and bz'other, wfio were in possession, in 
the revenue court. Eventually, on the above date his'ease was struck 
off* in default. Plaintiff now brings this actidn for the reversal of the 
summary award, laying his suit for rent at Sicca rupees 12-5-15, 
phis interest rupees 1-8-12, oi’*r«pees 13-14*7^. 

Ramkooiiiar Koondoo, defendant, replies that lie holds nuland from 
plaintiff’, and as ho knew his caje'to be bad, plaintiff has never given 
the area or the boundaries oT the land from which lie demands rent. 
He avers that his ancestor held 5 beegahs of lakliiraj dewanny 
mehal land in mouza Nowgong, the property of Juggobundlioo Roy 
and others, at a jumma*of rupees 1^ per annum-. Oft liis death de¬ 
fendant succeeded to possession, and subsequently plaintiff's father 
Nubkishore Nag forcibly dispossessed him and realized rent therefrom. 
The lakhiraj land was afterwards brouglit under enquiry, was re¬ 
sumed by suit No. 171, with an area of beegahs 4-7-16, and assessed 
at rupees 14-13-2 with Soodlia Kishen Roy, heir of Juggobundlioo, 
tlic original lakhirajdar, from M'liorn plaintiff's father took tlie lease 
of the whole of the dewanny niclial lands. Defendant then took 
the land from plaintiff’s father at a reduced rent of rupees 13-9-11-2 
per annum, which he invariably paid him during his lease, and 
on the expiration thereof Khettromoliun Dutt became tlic lessee, and 
to him he has in like manner paid his rent on the same terms. De¬ 
fendant then adds that the father has made the son })laintitt' in this 
case furzee, styling him the talookdar of Kytah, and brought the 
revenue s^jit fraudulently against him in the revenue courts, and after 
the reply was filed, the case was struck off, and not content with this 
has prepared a false dqcumcnt, &c. 

In his rejoinder, plaintiff*acids that the reply I'egarding the lakhi¬ 
raj has been got up in collusion with Khettromohun Dutt, his (plain¬ 
tiff’s) enemy, and it does not affect this case, as it merely refers to the 
payment or non-payment of rent in previous years, which he can 
prove by his lawazima papers, as algo by the accounts he received 
from the former talookdar, agreeably to which the jumnia was 
Sicca rupees 14-4-16, from whom he got it reduced to rupees 13, and 
for which rent the former talookdar, Ramkooniar Nag, sued defendant 
under Regulation V. 1812, No. 158, for the rent of 1247 B. S., 
whereupon defendant deposited the amount demanded, and, as no 
suit for the reversal of the distraint was instituted, that distraint be¬ 
came final: hence the land in question is clearly his (plaintiff’s) mal 
and not lakhiraj, as set forth. 

In his rud-jowaub defendant urges that true enough the punjuni 
suit was brought by the former talookdar, father of plaintiff, but the 
amount deposited, after an adjustment of accounts payable on a bond 
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due by him to Ramkoomar, was allowed to go to him, and defendant 
received buck his bond. He begs that this case and another. No. 41, 
appeal No. 170, may be heard togetliei'. 

Bissumbhur Roy, defendant, files a petition in support of defend¬ 
ant ; and no dtlier of the defendants appeared. 

The issues wore correctly draAvn, under section 10,. Regulation 
XXVL 1814, l)y a proceeding held on the 17tli July 1850; and tlio 
inoonsiir disiAissed plaintifi’s case after-hearing it simultaneously with 
fysalla No. 41, or appeal No 176. He considers that though plaintiff 
may have produced his lawazima papers and a copy of the petition 
which was filed in the distraint cfiso durrng tlicj year 1247 B, S., still, 
as the gomashta and witnesses liave failofl to floscriho the boundaries 
of the land on Avhich rent is demanded, although they may have 
done so in cas§ No 41, this actiou for rent «;annot be decreed. lie 
thinks plaintiff wilfully allowed his suit in the revenue courts to ho 
struck off on default, as the same dcTcncc was set up by defendants 
then as in this case; and he did not feel efisposed to have the disjmted 
point contested by the deputy collector. With respect to defendants’ 
picas, he urges that, thougli he may have filed a copy of the chittalis 
with dakhillas to show that the land at issue is a portion of the do- 
wanny resumed lakhiraj property, still he has not tendered any 
proof that he paid his rent ])reviously to the lakhirajdar, although 
he admits tlnit plaintiffs father by force received it from him. Fur¬ 
ther, plaintiff and defendants agree to the jumma being the same. And 
the moonsiff, after referring to what lie thinks was plaintiff’s inten¬ 
tion, witli reference to Construction Nos. 696 and 1067, and how the 
decision of the .Sadder Dewaimy Adawlut, dated tlie 17th July 
1847,nnrgovInd Glipse petitioner, would hear upon it, he rules that 
defendant has agreed to the reduced jumma in case No. 41 fraudu¬ 
lently ; and as plaintiff has not proved the boundaries of the land 
at issue, he could not grant a deerdfe for reni simply on lawazima 
pai)ers. 

In appeal, plaintiff urges that ho has proved ^his case and title to 
rent properly by the lawazima accounts of previous years, and tliat 
the moonsitf’s conjectural arguments are of no avail. Secondly, by 
referring to the first portion of the inoonsiff's decree, it is clear tliat he 
considered defendant’s pleas were fraudulently got up, and tliat his 
(plaintiff’s) case was a just one; besides this, plaintiff avers he has prov¬ 
ed previous payment of rent by defendant, agreeably to a distraint 
petition, copy of which he has filed, and until the distraint is reversed 
It is sufficient to support his claim. Thirdly, defendant has not given 
any dakhilla in proof of his having paid his rent to the lakhiraj- 
dur, and his pleas are consecjuently invalid. If there was any doubt 
in the matter, a local enquiry by an ameen should have been made, 
and there is no rule for boundaries to be described in rent cases, 
his lawazima pajicrs benng sufficient to prove his mal jumma. 
Fotirthly, defendant is liis ryut, and were he not so he never would 
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have rendered his accounts, and the former distraint case clearly proves 
it Fifthly, he urges that the precedent of the Sudder Dewanny 
Adawlut, dated 17th July, is not applicable; and though defendant 
may have filed a chittah to prove that the land was dewanny mehal 
lakhiraj, resumed and assessed, still his (plaintiff’s) I^nd has no con¬ 
nection with that chittah. Sixthly, he avers that the summary suit 
was struck off on default regularly, and not in consequence of any 
thing he did, and this case should be decided like others bn its merits. 
Seventhly, he refers to the caSe No. 41, Which is a suit for the 
reversal of the distraint taken out in 1256 B. S., and as defendant 
(plaintiff therein) lost his cas^, he*(plaintiff) should not have had his 
other present one dismissed. ' 


Judgment. 

The moonsiff has gone greatly out of his way in specifying, in his 
decree, matter which has no connection with the case, and which for 
the most part is purely conjectural argument, unsupported by any 
thing deducible from the records. Tlie present action is brought 
for the reversal of a summary award. No. 412, issued by tlie revenue 
authorities, regarding the rent claimed by plaintiff for tlie year 
1255 B. S. Plaintiff’s case was struck off on after defend¬ 

ant had defended it, and had been confined in jail owing to liis 
inability to tender security before the revenue authorities. Plaintiff 
therefore was bound to show that the collector’s award was illegal, 
or to point out any defects therein, as by this action the summary 

proceeduigs of the deputy collector must 
be tested in the first instance, but he has 
not referred to them. And as, with refer¬ 
ence to the pleadings and the moonsill’s 
fysalla, it is clear that plaintiff holds no 
specific engagement fx'om' defendant, and 
tlisft; the disputed poiftt cannot be adjust¬ 
ed without a regular action for possession being instituted against 
defendant, as also "the third and other parties who have ap¬ 
peared in this case, the mooted question being (vic/e the latter 
portion of the appeal petition) whether the land is plaintifi’s mal 
or a portion of the dewanny mehal lakhiraj property resumed 
and assessed separately, the moonsiff was correct in dismissing 
plaintiff’s case for rent Defendant has filed dakhillas for the three 
years immediately preceding that for wliich rent is now claimed, or 
for the years 1252, 1253, and 1254 B. S., and they were granted as 
alleged by Nubkishore Nag, farmer of the resumed lands, or plain¬ 
tiff’s father; and though plaintiff may file his punjum case of 1247 
B. S., it cannot set aside these dakhillas or be sufficient to prove 

C ious^ payment by defendant to him of the rent of the disputed 
during past years; and in such a case, by simply lawazinia 
papers no rent claim con be upheld. With reference to the fore¬ 


see Decisions of Sudder De¬ 
wanny Adawlut, from pa^cs 
47C to 479, cases 245 and 248 
of 1849 dated 12th September 
1850 ; and 237 of 1849 at 
pages 429 to 435, dated 26th 
August 1850. , 
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going observations, and, as is apparent, on diflferent grounds, I uphold 
the order of the lower court, dismissing plaintiflTs case, and reject 
this appeal, with costs. 


^ Tub 23rd December 1850. 

Appeal No. 176 of 1850. 

Appeal from *a decision of Baboo Cro'j^tekishen Banerjea^ Moonsiff of 

Kootulpore^ dated 23m August 1851. 

Ram Koomar Koond and others, (Plaintiffs,) 

versus * 

Brijkoomar Nag and others, (Defendants.) 

Suit to reverse a distraint order, issued under Regulation V. 
1812, No. 4, and fbr refund of rupees 15-6-5, deposited in that case 
in the deputy collector’s treasury. 

Tins case and the preceding are, in •essentials, the same: they 
refer to tlie same land and the same mouzas. Defendants attached, 
as alleged, plaintiff’s crop wrongfully during the year 1256 B. S., 
and this action has been brought fbr the reversal of the distraint 
proceedings, &c. 

Brijeoomar Nag replies that the land at issue, as set forth in the 
previous appeal, is proved to be his mal Nowgong talooq. Plaintiff’s 
jumma was in 1234 B. S- rupees 10, annas 0, gundahs 16. In 
1235 B. S- it was increased, in consequence of some khas khamar 
lands being added, to rupees 14-4-16, and the rent paid at that rate 
to Manick Banerjea, the former talookdar, up to 1240 B. S. The 
lot was sold subsequently, Mooktaram Mullick being the purchaser 
and receiving the same rent; and on Fakecr Chand Dutt» succeed¬ 
ing to the property, he realized it at the same rate- During the 
period the Burdwan Rajah held the*lot ^khas, the jumma was re¬ 
duced by rupees l-^-15, and fixed at Sicca* rupees 13, which is at 
present the current jumma. This land and the dewanny mehal 
lakhiraj are separate, &c. 

In their rejoinder, plaintiffs affirm that the alleged payment of 
rupee 1, in 1256 B. S., is all false; and though in any former year 
any sum may have been recovered, it cannot affect them. 

In the reply to the rejoinder, there is nothing stated in addition 
to that in the reply filed by defendant 

A proceeding having been held under Section 10, Regulation 
XXVI. 1814, on 17th July 1850, and the usual notices issued, 
this case and the other. No. 204, or appeal No. 175, were taken up 
together by the lower court; and after referring to the decision in 
that case the moonsiff states that the only points for enquiry are 
whether, with advertence to the punjum suit connected with the 
year 1247 B. S-, and which has never been reversed, and which 
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defendants brought against pluintilfs, this punjum case can be upheld 
or not, and wliether plaintiil's’ statement that the jumma has been 
reduced by rupees 1-4 can affect tliis case or not In his opinion 
the punjum of 1247 B. S. is sufficient and must guide him in up¬ 
holding this punjum; and with reference to plaintifjis’ statement of 
reduced jumma, it is merely verbally set fortii, and would interfere 
with the Government jumma, hence it is not admissible. TJardly, 
he relics on the former punjiinf of 1247 B. S., urging tliat it is 
conclusive for this case, and considers that*plaintiffs have advanced 
the plea of their jumma having been reduced to get it so eventually 
hereafter, or they would ^cwoftsly have contested the mal and 
lakliiraj title. Hence, for the abo^e and other reasons the lower 
court dismissed plaintiffs' case, with costs, &c. 

Plaintiff’s appeal; an^l as I have entered fully into the case in my 
separate decision of this date. No. 175 of 1850, it is not necessary to 
set forth their grounds in this place. 

Judgment. 

This is a suit to test the legality or otherwise of a distraint taken 
out by defendants against plaintiff’s in 1256 H. S. Defendants were 
hound to prove the existence or non-existence of a balance; tliat it 
had been duly and legally demanded. It was their duty to show that 
the arrear now claimed had been paid to them by i)laintitts during 
jirevious years either by a written engagement or other proofs; and 
when the court discovered, as it might have done from the argu¬ 
ments set forth in case No. 204, that the land from wliich rent was 
demanded was contested between plaintiffs and defendants, it should 
have reversed the distraint proceedings and referred defendants to a 
regular action for possession, particularly as tiie punjum of 1247 
B. S., or & years previously, could not affect this suit My decision 
of this date sets aside defendants' claim for rent for 1«255 B. S., and 
as a sequitar this case musfrb® remanded to bef dealt with in a simi¬ 
lar manner for 1256 B, S. I tliercfore decree the appeal, and re¬ 
mand the case for trial, with reference to the foregoing observations, 
and in order that the issues between tlie • parties may in the first 
instance be properly drawn under Section 10, Regulation XXVL 
1814, and then the case be decided. Value of stainpt paper to be 
refunded in the usual way. 
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The 26tii DfiCEMBii^R 1850. 

Case No. 188 of 1850. 

Appeal from a decision of Mouluee Moazzum Ilossein^ Moonsiff of 
• Madhubyunge, dated 19M September 1851. 

llaiiipershaud Bliujjgut and liainiuohun Ghosc, (Plaintifts,) 


Mehur Mullick,'(Defendant.) 

This case is recorded at pages J41 and 142, of tlieEngHsli Deci¬ 
sions for Zillah West Burdwan^/or tTie tnontli of May 1850, No. 317 
of 1848, and it was remanded for trial de novo for reasons thereat 
assigned. It is now taken out of its turn as it is an old case. 

On tlie receipt of the papers if proceeding was lield by ihe moon- 
siff, under Section 10, Kegulation XXVI. 1814, on the 12th of 
June 1850, and, after swearing his serijjlitadar on tlie 18th of Soj> 
tember following to tlie correctness of his report (who admitted its 
being correct,) the court decided the case on tlie following grounds. 
First, that three of plaintiffs’ witnesses depose to the defendant Jiaving 
gone to llurrynarain, gomashta of plaintiffs, with a “rookah” for 
the cash alleged to have been borrowed; but no mention of this is 
made in the plaint, besides which plaintiffs are wealthy people and 
it is out of the f|uestion to suppose they had not rupees 31 by them. 
Secondly, it is clear by the serishtadar’s kyfeeut, deposed to as 
correct on the 18th of September 1850; that this case has been got 
up by plaintiffs through enmity and is groundless. Thirdly, he 
carps at the judge’s observation about the sheet of stampt paper, 
where it-Nvas originally sold, &c., and states that it is liard^ possible 
that there was no paper procurable in the district where the bond 
transaction occurred. Fourtlily,defgidant cannot write,and disputes 
exist between plainUffs and defendant^and*if cases of tliis kind are 
allowed to be carried on every body will do so. Fifthly, the 
witnesses to the bond do not reside at the place where the bond 
was written, and if the bond had been genuine, this would not have 
been the case; and though plaintiffs wished to summon furtlier 
witnesses, it was unnecessary,* as they had already caused their 
attendance, and their case was clearly false. For the above reasons 
the case was dismissed. 

An appeal is preferred by appellants. First, that their witnesses 
liavc not contradicted themselves, on the contrary they have proved 
llieir case. Secondly, the serishtadar’s kyfeeut was not legally 
admitted, not having been in tlie first instance filed on oath. Thirdly, 
the stampt paper was pronounced to be valid in the previous appeal, 
and the moonsiff’s remarks were uncalled for. Fourthly, they deny 
that they arc on bad terms with defendant, and urge that thei’e is 
no cause for it Fifthly, no special reason has been assigned by 
the court in proof of their case being false, and in opposition to the' 
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testimony of their nine witnesses. Sixthly, defendant’s witnesses are 
clearly tutored, their evidence is contradictory; and their case sliould 
liave Leen decreed. 

JUDGMEINT. 

The moonsifTs arguments are for the most part conjectural. Ilis 
Persian decree in his own hand-writing is very carelessly worded, 
wdiile the translation into Bengalee is very imperfect Hi.8 final order, 
however, dismissing plaintift*’s case is correat, but not for the reasons 
assigned by him. I3y referring to Section 17, Regulation XXIII. 
1814, it is required “ that all irtiiteriul circumstances, which may 
elucidate the transaction at fssue,” ^lould “be entered in the plaint 
as showing precisely the grounds of action.” Now, in this instance, 
plaintiffs’ witnesses depose to a rookah having been given by plain- 
tifls to defendant for the cash, and that llurrynaiain, plaintllFs’ 
gomaslita, advanced it on the strength thereof, taking the bond 
produced in court from defendant in plaintiffs’ fiivor. This impor¬ 
tant and material circumstance has been wholly omitted in the 
plaint; and tliis action, during tJie existence of a strong feud against 
defendant, has been brouglit seven years after execution. I consider 
therefore plaintiff's’ case is groundless, and, upholding the decision of 
the lower court dismissing it, I reject the appeal, with costs. 

The 27tii December 1850. 

Case No. 8 of 1850. 

Jppeal from a decision of the Officiating Deputy Collector of 
liancoorahy dated the 2nd September 1850, mwee? under Section 
Regulation //. 1819. • 

Ramjeedoss, Talookdar of Lot Belliah, (Plaintiff,) 

t tarsus * 

Ramdhun Ghuttuct, and others, (Defendants.) 

This case is fuUy recorded at pages 24 to 27 of the Zillah 
Decisions of this zillah, for the month of February 1850, case No. I 
of 1849, decided on the 13th February 1850. It was returned to 
the oflSciating deputy collector, that' a measurement of the lands at 
issue might be effected, and, after comparing them with those entered 
in the documents filed by defendants, a fresh decision might be 
passed. 

Joygopal Nundec appears to have been deputed as an ameen to 
institute the requisite local enquiries, after which the officiating 
deputy collector recorded his opinion, which is to the following 
effect: that by the ameen’s papers the quantity of land at issue is 
found to be beegahs 31-4-2-14; and though it is a little less than the 
area sot forth by tlie plaintiff, it Is of no moment; and as Ramdhun, 
Muggun, and Ramessur Ghuttuck, defendants, arc in possession, 
and never offered any objections at the time of measurement 
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on that score, these three are the real defendants; that they stated 
before the ameen that dags Nos. 3, 7, 8, 10, 13,22, and 30, besides 
15 cottahs and 10 beegahs 13 cottahs of other land, were those 
referred to in their reply; that they are entered in Mr. Haselrigge’s 
char, dated 241ji Jyte 1196 B. S., and that the other dags will be 
proved to be their lakjiiraj by the “ rule bhye,” or register; and 
though it was necessary to, enquire whether such is the case, still, 
before it coifld be disposed of, thei% was another plea of the defen¬ 
dants, viz., tliey urged fliat the lands at issue were included within 
the lakhiraj of another mehal, that the documents appertaining 
thereto were in the keeping of thie oak\lakhirajdar, which, as they 
(defendants) were at enmity with him, tliey could not procure or file, 
they consequently prayed that this might be enquired into; but the 
officiating deputy collector ovcaruled this, objection, urging that 
every one must prove his own case, and that he had no authority to 
compel a third party to file any documents required by a defendant. 
In fine, the deputy collector observes thit he has to enquire whether 
the lands in dispute is really lakhiraj or not, viz., whether they are 
supjiorted by the char and rule bhye, and are the property of another 
lakhirajdar, which it may bo, provided they have been held as lakhi¬ 
raj from a period of twelve years antecedent to the Company’s acces¬ 
sion to the Dewanny ; but this fact has not been established by de¬ 
fendants, because it does not appear to what mouza defendant’s lands 
pertain, agreeably to Mr. Haselrigge’s rule bhye,” hence how can 
possession of so old a date be proved ? Again, it appears that 
Bustunichum Chuckcrbuttcc and Benodemohun Ghuttuck have 
filed a copy of their taidad; but it has not been proved that defendants’ 
ancestors were at that period in possession: had they been so, some 
mention would liaA'e Ttioen made in the taidad regarding particulars 
of the sunnud. Defendants have merely stated that they held a 
sunnud, but nofte appears to have been then presented: if there bad 
been a sunnud, it wfluld have been enquired into, as tlie taidad was 
filed after the Company’s accession. Other matters are then set forth, 
regarding which the deputy collector considers h'e is not required to 
enquire, and lie decrees the land in the possession of the tlu'ee defend¬ 
ants as being liable to the payment of rent, as previously decreed 
by Mr, Deputy Collector Loch, &c. 

Ramdhun Ghuttuck and Muggunchund Ghuttuck appeal, urging 
that some land was measured by the ameen in their absence, and no 
witnesses on their part w^cre summoned by the ameen, consequently 
they petitioned the deputy collector to this effect on 12th Bysakn 
1257 B. S. Again, after the ameen had filed his papers collusively, 
they, appellants, again petitioned on the 28th idem, but the deputy 
collector paid no attention to them, and, not depends on the copies 
of the rule bhye, he decreed the case against them. Tney aver, first, 
tliat, if no documents had been filed, the deputy collector might 
have stated as he has done, but as the other sharers have filed 
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tliem and tlie land at issue is the same, tlieir tenure never sliould 
have been declared invalid. Furtlier, the deputy collector was requir¬ 
ed to measure all the lands of the shareholders, and to enquire 
whether the land in question was included or excluded from the 
documents filed by the third party, but this has /lot b<?cn done. 
Secondly, by reference to the rule bhyo it ig clear that the numbers 
and other matters mentioned therein correspond with the documents 
which have been filed by th« o*tlier sharers, although* there is no 
mention of the mouza in it Again, the deputy collector states that 
the lands have been measured, but helms not specified wbetlier they 
are excluded from or included in tlioir duleels,” Thirdly, they 
refer to the shares of the respective*shareholders, urging that plain¬ 
tiff has not correctly specified tliern. Tliey allude to fysalla No, 
1067, in which the sliares arc all detailed, and to parti^uilars regard¬ 
ing 10 beegahs 10 cottahs, and argue that, until plaintiff can file 
documents proving tlie exact land in their possession wlu^ther it is 
niouroosee or otherwise, Kis case cannot stand, and the lands he 
claims cannot be assessed. Fourthly, until plaintiff sues all the 
ijmally shareholders of any lakhiraj, his case should he thrown 
out, because one shareholder usually holds the title deeds; and if 
some have united, the others’ titles should not he afl'ected; and as 
the third party filed the original deeds, they sliould liave been 
received as filed by them, appellants. In the said title deeds tlie 
numbers of the “ rule bhye” and the title deeds tally, and in the 
latter the mouzas are given also. Fif'tlily, Mr. Hasclrigge was 
commissioner in 1196 B, S. for the Bishenpoor pergunnah, and 
after enquiring into the lakhiraj lands he granted char sunmids; 
hence, as they obtained their char, it is clear that possession must 
have been held long antecedently, and as the land corresponds 
with “ rule bhvc” and char sunniuls it cannot be resumed. 
Sixthly, plaintiff has'iiot produced Iffs byenamali to sliow that he is 
the talookdar of moiiza Cliahrah. Seventldy, the deputy collector 
lias thrown the costs of the nominal defendants upon them, whicli is 
irregular, and every defendant should pay his ow n. 

JuDGMpNT. 

It has been now clearly proved that the lands in dispute are in 
the possession of the three defendants named; and whether the 
original title deeds are in their or in the possession of others, and 
whether the lands are mouroosce or otherwise acquired, cannot 
affect the point at issue. Plaintiff claims to assess these lands 
under Section 30, Regulation II. 1819: and as defendants have 
failed to produce any original sunnud now or formerly, by which 
the names of the mouzas, to which their lakhiraj might be said to 
be attached, could be shown; and the cliar referred to and dated 
the 24th Jyte 1196 B. S., under the circumstances set forth in the 
decision of the deputy collector, cannot be considered a protective 
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title; and as uninterrupted possession without payment of revenue 
has not been established by defendants from a period antecedent 
to the 12th. of August 1765, plaintiff is justly entitled to his rent. 
And as, under any circumstances, defendants’ title must rest on 
the char^datec^Ae 24th Jyte 1196 B. S., or 1790, and this document is 
not a sufficient release until it corresponds in names of villages, &c., 
with the original sunnud and other registers, I see no necessity for 
interfering with the decision of the deputy collector of Bancoorab, 
and I herebj' confirm it, 'dismissing the appeal, with costs throughout 
payable by (defendants) appellant?. 


The 27th December 1850. 

Case No.. 177 of 1850. 

Appeal from a decision of Moulvee Hossein, Moonsiff of Bishen- 

pore^ dated 28/A August 1850. 

Ram Clmnder Ghuttuck, Talookdar of Lot Sliamdaspore^ (Plaintiff,) 

versus 

Gopal Dass Mohunt, Talookdar of Lot Bansee, Tbakoor Dass 

Cliuckerbuttee and others, (Defendants.) 

Suit for possession of a “deh” appertaining to mouza Bheet- 
sahye, lot Sliamdaspore, laid at rupees 150, plus value of fish 
rupees 135, total rupees 285* 

Plaintiff states he is the purchaser at auction of the lot in ques¬ 
tion, and urges that during the occupancy of the former talookdar 
Narain Koomaree Beebee, the then talookdar of lot Bansee instituted 
a suit No. 85 against ^heeboo Bagdee, fraudulently and cellusively, 
for the oochalv jumma of rupees 6-8, on account of fish within 
certain defined” limit^ and obtained « decree,*which was confirmed 
in appeal. Plaintiff,*as claimant, appdhled,* but his objections were 
not attended to, and as defendants hold possession of the whole deh” 
as their oochaly jumma, and as, in virtue of his bynamah, in 
which the “ min mehal juihur jumma” is stated to pertain to mouza 
Bheetseh, the “deh” at issue belongs to his mouza Bheetseb, 
defendants have no right thereto. During the year 1253, defendants 
collusively with some nominal ryuts attached the fish of the said 
“deh” by distraint case No. 31, upon which his (plaintiff’s) ryuts 
preferred a claim, but his objections were not attended to, the fish was 
all plundered and he (plaintiff) dispossessed. Plaintiff adds that the 
oochaly jumma and the “ deh” are quite distinct, and that Sheeboo 
sued in case No. 85, for possession from the east of Nityanundpore, 
by the ghat called Chand Dhobah, but is in possession of a new 
spot on the west of Nityanundpore, but owing to there being another 
party in possession to the west of Bansee, that possession cannot hold 
good: Further, on the west of Nityanundpore is situated mouza 
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Bheetsahye; and tlie inalik of the village opposite to which the 
river (in this instance the river Dalkasshur) leaves a “deh” or a 
nullah, is entitled thereto. Plaintiff therefore brings this action for 
possession of the “ deh” opposite to his village, with value of 
fish, &c. 

Gopal Dass Mohunt, defendant, replied that plaintiffhas not stated 
when he bought the talookah, or when or how he was disj)Ossesscd, 
and though he says that he wa^? ousted by distraint case No. 31, he 
never applied for the reversal of‘the said di^raint, nor has he given 
the taidad thereupon, and has only made one of the parties in that 
suit, viz. Khetoo Hajrah, Hfe %zemindar^ a defendant, leaving out 
others whom he should have sued.' Again, plaintiff has fixed the 
fish at maunds 45, (valuing it at rupees 135,) as if the draught was 
at one time, whereas he has stated, in his plaint that on five or six 
occasions Bhoobun and others caught the fish, lioncc* the suit has 
not been properly valued. Thirtlly, the measurement and the area of 
the deh” are not specified ? and by fysalla No. 85, which has been 
confirmed in special appeal, his (defendant’s) rights have been upheld. 
Fourthly, the place of residence of two of the defendants has not 
been properly described. Fifthly, the “ deh” in question extends 
for 2^ coss, the greater portion appertaining to the Kotulpore 
chowkee, but plaintiff has concealed the fact and brought his action 
in the Bishenpore chowkee, and until the whole “ deh” is enquired 
into, it cannot be parcelled out; and further, fysalla No. 85 and the 
map connected with it explains the whole, and as the disputed ‘‘deh” 
has been once decreed to defendants, plaintiff’s action cannot again 
be brought regarding it, and is opposed to Section 16, Regulation III, 
1793. He replies to the points set forth by plaintiff in regard to 
the boundaries of the ghauts and mouzas r^erred to, and as his 
rights have been upheld and he is in possession, plaintiff ’s case is 
falsely brought, thercrbeing no^ ghat called Chand Dhobah on the 
boundary of Nityanundpbife, though there is a‘ghat called Hurree 
Mulleek to the north of that mouza, and to the west of that is “Peer- 
tolah,” beyond that again to the westward and to the north of 
Bheetsahye is the Cham Dhobah ghat, which belongs to defendants, 
and will be found in the Kotulpore ameen’s map, but plaintiff has 
confounded the boundaries and brought this action. 

Gyaram Dutl, defendant, replies, urging that he is no party 
concerned, and this action has been needlessly brought against him. 

Thakoor Dass Chuckerbuttee, defendant. Is defendant Gopal Dass’s 
gomasfata, and supports him, urging that the punjum No. 31 has 
become final, as no suit was filed within one year for its reversal by 
Construction No. 467. 

Kassheenath Sayni and Soophul Hajrah, defendants, demur to 
having dispossesseel any one, and support defendants. 

Khetoo Hajrah and Kumul Hajrah, defendants, follow in the 
same strain, with several other defendants. 
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The zemindar, Burra Khetoo Ilajrah, defendant, alludes to the 
punjum No. 31, and supports Gopal Dass Mohunt, <lcfendant. 

A rejoinder is filed by plaintiff*, and no reply thereto given. 

After various enquiries and local personal investigation, the moon- 
siff nonsuited nlaintiff* on the 4lh December 1849; but on a sum- 
mary appeal on the 9th^ February 1850, No. 34, the npnsuit order 
was set aside as out of place, under the circumstances, and as it did 
not appear ithether the order lie had quoted did or did not decide 
the point at issue regarding the “ deh,” thereby precluding him from 
interfering with this case, &c. 

On the 20th June 1850 akyfeeftt jvap* called for from Shceobuhsli 
Singh, former talookdar of Sh'amdaspore, and a proceeding even¬ 
tually held under Section 10, Regulation XXVI. 1814 on the 5th 
of August following, &c., after wliich the mponsiff decreed the case, 
observing as follows:—The point at issue is whether the “deh” 
belongs to plaintiff’s talook Shaindaspore or to defendants, and 
although the witnesses on both sides at the court and before the 
local amecn support their cases respectively, but by a personal 
enquiry under map prepared in Persian, it is clear that the deh is 
situated on the boundaries of plaintiff’s talook and mou/a Nitya- 
nundpore, and beyond these boundaries to the eastward lot Bansce 
belonging to defendants is situated, and the deh extending itself as 
far as Nityanundpore disappears. Opposite to defendants’ talook no 
deh is visible; and in plaintiff’s bycnamali the niyn mehal, including 
the julkur of mouza Blieetsahye, is specified, whereas defendants 
have not produced any byenamah; hence as no deh” exists on the 
boundary of the mohunt defendant’s talook, they cannot have any 
right thereto; and although by the deputy collector’s roobukaree, 
dated in 1842, the nuddee, including the Mynkur jurama, was 
released to the talookdars of lot Bansee, still this was based solely on 
the settlement bflScerJs proceedings, And as “iinyn” means fish and 
kur”rent, therefor^ the fish which may be caught under the oochaly 
jumma is only intended to belong to the Bansee talookdars, while 
the right to the whole “ deh” cannot be considered to have been 
transferred to them. The court observes that plaintiff was non¬ 
suited originally, because it could not interfere with the deputy 
collector’s decree, but as its order was reversed and decision as to 
the right was directed to be passed, it has now therefore done so. 
The inoonsiff then refers to his proceeding of the 25th August 
1850, and as no further documents were filed, he observes that by 
fysalla Nos. 85 and 49, defendants have not obtained any right to 
the deh at issue, hence it cannot affect this case. And as tlie real 
dispossessor is the mohunt, defendant, and all the defendants are in 
no way concerned, and plaintiff has wrongfully made them defen- 
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Page 524 of the 
gcHee Gazette, No. 387, 
dated 6th October 1847. 
Badagobiud Mittr and 
others, appellants, dated 
27th Apm 184^. 


dants, he tliinks their costs should fall on plaintiff, and quoting the 

summary decision noted on the margin, he 
decrees the case as follows:—that plaintiff 
receive possession of one deK* on the boun¬ 
dary of his talookah Bheetsahye, and that the 
mohunt, defendant, will make good to him 
wasilaut, with interest from date of institution 
of suit until he may receive as may be hereafter adjusted, 

together with costs, to date of fealization : “the other defendants be 
released from responsibility and their costs fall upon plaintiff. 

Having admitted the appeaUand plaintiff (respondent) being pre¬ 
sent by vakeel, I proceed to pass'judgment without setting forth 
the various objections which may have oeen set forth in tlie appeal 
by Gopal Dass, mohun^t, as it is out of the question ^fbr the decree 
to stand as it is. 

By reference to the record*it appears that plaintiff has already 
lost his right to the “ ochaly jumma” by the decree No. 85, and 
he has again been once dispossessed from the fish of the deh” by 
distraint case No. 31, for the reversal of which no action was 
brought in any court. Now with advertence to the fysalla No. 
85, the distraint case No. 31, as also to the deputy collector’s pro¬ 
ceedings No. 90, dated the 27th January 1842, as also to the difiicul- 
ty of settling what forms the ochaly jumma and what land is 
included within the “ deh” as contradistinguished from each other, 
it was absolutely necessary for plaintifi‘ to describe his boundaries 
correctly, and to specify as nearly as possible the extent of land 
claimed by him as his "aeh but by referring to his plaint, the 
boundaries to the east, west, and south are only defined, those to the 
north having been omitted and no approximation to an area having 
been given oy him. Again, by looking at the Bengalee decree 
passed by the moonsifl^ plaintifris to receive pqssessifln of one “ dc/t,” 
where or comprised withtn*what boundaries is ifot specified, so that 
it would be perfectly impossible to grant possession where the 
plaint is so indefinite and the decree so extremely vague. Again, the 
original decree in Persian is different altogether from its translation 
in Bengalee, which makes the decision still more useless. To 
remand the case therefore for re-trial is only causing greater ex¬ 
pense to the parties concerned, for until the plaint is distinctly pre¬ 
pared no distmet or definite decree can be passed ; and as plaintiff 
has failed to state the boundaries of the ** deh” claimed by him, 
agreeably to his plaint, 1 decree the appeal, and nonsuit plaintiff in 
full costs. 
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The 27th December 1850. 

Case No. 182 of 1850. 

This suit and appeal No. 177 of 1850, immediately preceding, 
are the same. In this appeal, plaintiff appeals against being taxed 
with some of tiie defendants’ costs, aggregating rupees 92-10, bat 
as plaintiff has been nonsuited and mulct in full costs by my deci¬ 
sion in appeal No. 177, I have nothing to do but to strike this 
case off the file. Ordered, therefore, that this appeal be sti*uck oft* 
the file. 


The 30th December 1850. 


Case No. 3 of 1850- 

Appeal from the decision of Bahoo Chnnder Seekur Ckowdry, Principal 
Sudder Ameen of Zillah West Burdwan, iated *6lst December 1849. 

Kishen Mohun Patur and others, present without being summoned, 

(Plaintiffs,) Respondents, 

versus 

Nehal Chuckerbuttee and others, (Defendants,) Appellants. 

Suit to obtain possession on certain lakhiraj and other lands 
agreeably to a “ danputtro” or will, dated 26tli Chyte 1252 B. S., 
laid at rupees 695-10. 

As on hearing the petition of appeal in this case and on looking 
at the proceeding of the principal sudder ameen, dated the 2nd 
January 1849, said to be held under Section 10, Regulation XXVI. 
1814, referred to in the final decree, it appears that i:o correct 
proceeding under that Section, or in conformity with Act No. XII. 
1843, referred to in the Circular No. 5, of the 8th of May 1850, 
has been fi)rmally drawn up, this judgment is incomplete; and, 
as with advertence to the decision of the Sudder Dewanny Adaw- 

lut cited in the margin, it is 

Case No. 129 of 1850, dated i4th Sep¬ 
tember 1850, recorded at page 482 of de¬ 
cisions for September 1850. 

Maharajah Mahtaub Chunder, Plaintiff, 

Appellant. 


not necessary to detail particu¬ 
lars of this case in its present 
stage, 1 decree the appeal and 
remand the case with the view 


to the remedying of the defect 
above indicated and for a fresh decision on its merits. Value of 
stampt paper to be refunded in the usual way; and as there is a 
sudder ameen now in this^illah, the case will be transferred to him. 
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The 30i'h December 1850. 

Case No. 4 of 1850. 

Appeal from the decUiovi of Bahoo Chunder Seekur Chowdry^ Principal 
Sudder Ameen of West Burdwan, dated 8/A January 1850. 

Sheikh Suddroo Suddyal and otliers, (Plaintiffs,^ Appellants, 

versus 

Sheikh Bheekoo and others, (Defendants,) and 

Government, (Nominal Defendant,) Respondents. 

Suit for possession of*a tankg called Dhangapookiir, with value 
of fish, &c., laid at rupees 148, &Cr 

Upon hearing the appeal and on looking at the decision of tlie 
principal sudder ameen, it appears that that officer has altogether omit¬ 
ted to draw up a proceeding under Section 10, Regulation XXVI. 
1814; and though the point at issue maybe a dispute regarding 
the tank, whether it is or «*is not lakhiraj, still the requirements of 
the above enactment must be attended to. With reference therefore 
to the decision of tlie Sudder Dewanny Adawlnt recorded at page 
482 of the September Decisions for 1850, case No. 129 of 1850, 
and without going further into the case, as the judgment is mani¬ 
festly incomplete, I remand the case with the view to the remedy¬ 
ing of the defect indicated and for a fresh decision to be passed on 
its merits. The appeal is decreed, and the value of stampt paper 
will be refunded in the usual way. 


The 31st December 1850. 

Case No. 19 of 1847.* 

Appeal from a decision of Baboo Chunder Seekur Chowdhry^ Principal 
Sudder Ameen of West Bu^flwan^ dated 7th Septe^nber 1847 . 

This case is referred to*at* pages 99 to 102*^of the English Deci¬ 
sions of this zillah for the month of November 1849, and has been 
restored to the file on the special appeal, which was preferred by 
Government, one of the defendants in the suit, agreeably to the 
orders of the Presidency Court of Sudder Dewanny Adawlut, dated 
the 18th June 1850, received in this court on the 23rd Septem¬ 
ber 1850. 

The point at issue and for decision is whether Government was 
rightfully or wrongfully made a defendant in this suit, and whether 
Government should pay its own costs or they should be defrayed 
by plaintiif. This point, having been omitted in Mr. Judge Garstin’s 
decree of the 2nd November 1847, has been directed to be decided 
by the Sudder Court. 

The usual notices having been served, the case has been this day 
heard. I confess I do not see what Government can have to say to 
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this action or why plaintiff should have made Government a defend¬ 
ant in it. The original point at issue refers to the right of plaintiff 
to a share in a certain mouza which was settled by Government 
The Government looks to its revenue and settles with the party 
having tha best title : if there are sharers whose rights have been 
omitted or interfered with, the civil courts are open to adjust them, 
and the revenue courts can alter their registers when any transfers 
in the shares «.re effected; but why Government should have been 
made a party in this stiit, in which plaintiff has clearly played 
false, I do not very readily perceive. I therefore decree the appeal 
in favor of Government as regards and direct that plaintiff 

pay the costs of Government throughout, whether incurred in this 
or the lower courts. 




• . ZILLAII CHITTAGONG. 

PuESENy: A. SCONCE, Esq.,^ Officiating Judge. 

• • 

The 12tii December 1850. 

No. 64 .of 

Jppeal from a decision of the Town Moonsiff, Mr, Finney, of 

7th January 1850. 

Akb»r Serang, (Defendant,) Appellant, 

versus 

m 

Alpha Bcehee and others, (Plaintiffs,) Kespondonts. 

Tins suit was instituted on the part of a minor, Kasim Alec, by 
his motlier Alj)]ia Beebec, and on the part of Jan Alee and Chand 
Miyan, sons of llumzan Alee deceased, by their mothci’, Moonsiff 
Beebee, to recover possession of two-thirds of tank, said to contain 
2 k. lo g. of land ; which tank, as stated in tlio plaint, was sold by 
Dewan Alec Cliowdrcc and Buksli Alec Chowdrcc, zemindars of 
turuf lloostum Moonshec, on the 17th May 1203, to Kasim Alee, 
(this minor,) Rumzaii Alee, and Zinut Alee: and the question T 
have to consider is whether a hand fide sale or transfer of the tank 
in question took cflect in favor of the thi'ce persons named, or whether 
the transaction occurred in favor of Zinut Alee only ; and .whether 
tlic transfer by Zinut Alec in favor of Akbar Serang, this api)ellant, 
ought to be maintained. • 

The moonsiff, holdklg the claim to bc?v5lkl, 
on the receipt for the money paid in the 
Kasim Aloe, and Ilumzan Aloe, to the zemindars Dewan Alee and 
Buksh Alee, without due consideration of the course taken before 
him to prove this receipt It was written by one liainsoonder, anti 
was attested by six witnesses; but of these, only one person, M.a- 
homod Sanchee, had been examined. Under these circumstances, 

I gave the respondents ancther opportunity of j)roducing any wit¬ 
nesses they thought necessary to attest the matter of the receipts; 
anti tlius, with the additional evidences of liainsoonder and Imamood- 
deen, 1 come to decide the appeal. 

I must find that the plaintifts (respondents) have not made good 
their claim. The right sued for is said to have been created by 
Dewan Aloe and Buksh Alee jointly ; and the names of both men 
arc written in the receipt, though by a third party: but from the 
evidence of IhunsoondiM’, Imainooddecn, and MahonuMl Sanchee it 

16 


relied almost entirely 
names of Zinut Alee, 
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must be inferred that Buhsh Alee only originated the transfer and 
that he only was present The same fact is to be concluded from the 
statements of Alaoodeen and Miyan Jan, who, tliougli not declared 
in the body of tlie receipt to he witnesses, profess to have been 
present Further, I must infer from the statements of Panisoondcr 
and Iinamooddccn that not to the three alleged buyers jointly, but 
to Zinut Alee only was the transfer made: Zinut Alee only was 
present, and Ziiiut Alee alone paid the money in consideration of 
wdiicli it is aA’^erred the zemindars cft'ecied the transfer of this old 
choked tank, Alaoodeen, Sanchec, and Miyan Jan speak generally 
of the purchase being made by Kasim Alee, Rumzan Alee, and 
Zinut Alee, but their evidence is too general and concise to he of 
any value. 1 should have said that Mahomed Akbar, another 
witness, states that the receipt and kubalah were signed by botli 
Dewan Alee and Buksli Alec, but this is totally unsupported by the 
other witnesses. 

It is thus clear to me tha.- it is not legally proved that Kasim Alee or 
llumzan Alee (father of the two other minorplaintiffs) ever purchased 
the share of the tank wliicli they seek to recover; neither as parties 
present at the transaction, nor as parties whose lands contributed. It 
is said indeed that the three brothers, Kasim Alce,Rumzan Alee, and 
Zinut Alee lived together: hut I have no tangible evidence to guide 
me in assuming that the money paid by Zinut Alee was paid on account 
of his hrotlier as well as himself. And rather seeing the irregular 
use which in the receipt helbrc me has been made of Dewan Aloe’s 
name, I would pronounce the receipt to be Illegal and probably 
fabricated. Zinut Alec, in answering the plaint, says that in selling 
the tank to Akbar Serang he received only 40 rupees, Ijis third share 
of the purchase money; hut in the deed of sale granted by him and 
which is attested by evidence, 40 rupees is recited as the full price 
bargained for ; and there is a strong presumption'that he, having 
once alienated whatevei interest he liacl acqiliired in the tank, now 
that lie has married his brother’s widow, in collusion 'with her has 
raised this action to recover what they call the rights of his nephews 
and Kasim Alee. I am not satisfied that Kasim Alee and liumzan 
Alec wx're the purchasers ofthe disputed tauk,and I reverse 

the inooiisiif s decree, and dismiss tlic suit 
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The 14x11 December 1850. 

No. 318 of 1850. 

Appeal from a decision of Bahoo Satcowree Deh, MoonsiJ^ of Bhuttcaree, 

dated Mth June 1850. 

Zinul Alco and Doolla Ghazec, (Defendants,) Appellants, 

■ versus 

• Moohbut Alee, (Plahitiil,) Respondent. 

In this case plaintiff s*ought to recover c. 2-1-2 of land which ho 
alleged that the defendants had ueui'pc^ by cutting down separate 
ayls or embankments that border "lii^ fields: and in answer defen¬ 
dants attempted to turn tlie tables upon the plaintiff, alleging that 
an "ara” or embankment ofShaths broad belonged to tlicni, and 
that of this “^ira” plaintiff liad* carried oft 2^ baths. Upon the 
evidence of the \fitncsses of tlic respective parties, the moonsiff 
disposed of the suit, and I think he was fully justified in deciding 
in favor of the plaiiitifil The plaintiff’s witnesses explicitly state 
that the defendants reduced his ayl from 3-4 of a hath broad to a 
narrow strip of four fingers broad; while the evidence given by 
the defendants’ witne^sses fails to support their case: these three 
witnesses say that Ziiiut Alec’s father originally raised the disputed 
embankment; but what is its present state, or on what side it has 
been cut, they give no information at all. The a[)pellants, in their 
appeal, say that only three of the seven witnesses named by them 
were examined; but they do not profess to object that any irregu¬ 
larity occurred in the lower court in this particular respect The 
appeal is accordingly rejected- 


TiiE 19 th December 1850. 

. No. 71 of 1850. • 

• • • • 

Appeal from a decision of Moulvee Merhatoollah^ Moonsif of Bhojporet 

dated l&th January 1850. 

Ramhurcc and Bancckunt Shah, (Defendants,) Appellants, 

versus 

Ramsurrun Mundul, (Plaintiff,) Respondent 

The plaintiff, respondent in this action,is the ryut of the defendants 
(appellants) as talookdars: and the suit was instituted for the purpose 
of recovering from them what unnecessary disbursements they had 
compelled him to incur, on account of the rent of 1208, by the pro¬ 
ceedings adopted by them. On the 7tli December 1846, the talook¬ 
dars instituted a summary suit against this respondent for the 
recovery of arrears amounting to half the rent of 1208, namely, 
rupees 4-9-4^ and acquired a decree; but on the same date the 
ryut RamsiUTun filed ^ a plaint before the moonsiff of Bhojpore, 
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alleging that the talookdars refused to receive o rupees wln'ch he 
had oflered to pay, and requiring that they should he compelled to 
receive it. He also proved his case and got a decree. Fur¬ 
ther, the talookdars Instituted a second summary suit for the re¬ 
covery of the balance rent for 1201 ; and on the first process being 
served on him, the ryut paid in all rupees G-1-1, principal, interest, 
and costs on account of that action. Thus wliile his rent is only 
rupees 9-2-9, plalntitf, in 4is -plaint, averred that -ho had been 
compelled to pay in all rupees«23-7-8 for fhc year 1208. 

The moonsiff appears to me to have decided tlie suit fairly, except¬ 
ing the details of the acc(5unt«^^lich he exhibits. The appellants 
insist upon the regularity of their* proceedings; and so far as the 
sums realized by them were regularly realized in execution of 
summary processes, their statement is correct. But it must bo 
remembered that, from the issue of the Jirst civil suit institutcil by 
their ryut Ramsurrun, they*must be held to have vexatiously 
carried their claim before "the collector on the 7th Dcccmhcr 1846, 
It has been regularly tried and determined that, at the very time 
they pretended tliat Ramsurrun would not pay rupees 4-9-4, ho 
had offered them rupees 5. Wc cannot, after the issue of that first 
trial, again open that question : and hy tliat issue the moonsiff, 
I think, has justly decided that the liability incurred by the appel¬ 
lants must be regulated. 

I would state the account between the parties as follows. It is 
proved that on institution of the first summary suit, Ramsurrun, this 
respondent, deposited rupees 5-9-3; that he afterward paid in exe¬ 
cution of the decree passed in that suit rupees 4-5, and tliat on 
the institution of the second suit he paid rupees 6-1-1, making in 
all rupcQs 15-15-4, besides which, on the decision of his first civil 
suit, whereby his tender of 5 rupees rent was recognised, dediict- 
ing rupees 2-12, the costs incurred in that action as charged 
against the defendants,die deposited the balance rupees 2-4: thus 
liis total advance amounts to rupees 18-3-4. From tins sum 
deducting the full rent of 1208, rupees 9-2-9, there remains 
rupees 9-0-7, paid in excess. Of this sum, respondent will receive 
rupees 2-4 from tliis treasury, and tlie balance from the defen¬ 
dants, together with interest on rupees 9-0-7, from the date of the 
institution of this suit, and on rupees 6-12-7, together wdth all the 
costs and interest on the costs, from the date of this decree. 
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The 19tii December 1850. 

No. 72 of 1850. 

Appeal from a decuion of KhyrooUah Shah Buduhhshanee^ Moonstff of 

ZorowargungCy dated 2Ath January 1850- 

• Moteeoollah, (Plaintiff,) Appellant, 

verme 

The Collector, Ameenudecn, and otlicrs, (Defendants,) 

Respondents. 

This suit was instituted to ^coveu kances 3-11-0-1 of land 
as appertaining to his fourth, share t)f a noabad talook, which 
had been settled with himself, Ameenudeen, and Mahomed Walcc, 
respectively: and plaintiff founded his title upon tlic execution of 
a decree passed by the judge on the 17th ^une 1841, in his favor. 
Tlie moonsiff disallowed the claim; ^ind in appeal, besides re-stating 
the ground of his action, Moteeoollah qjleges tliat, while his former 
possession and title arc proved, no proof is adduced of tJic title of 
Ameenudecn. 

Now, after consideration of the proceedings held by tlic lower 
court, as well as of the settlement proceedings to which the plaintiff' 
ascribes the withdrawal of the disputed land from his settlement, 
I think that the apijollant has no good ground for the claim made. 
Up to the 14th September 1842, the lands lield by the respective 
shareholders stood as one talook, but on that date three distinct 
settlements were made of the 4 annas, 7 annas, and 5 annas 
shares of the talook: and the question wdiich 1 have in fact to con¬ 
sider is whetlicx', in the allotment of the lands made to this ajipellant’s 
4 annas share, the*k- 3-11-0-1, now sued for, were wrongfully 
withheld from him. His plaint turns entirely on the ^legations 
that he is entitled to the daghs wdiich, accoi'ding to the revenue 
measurement, const^ute the k. 3-ll-i)-l,,sut;d for; but herein he 
departs from the tenor of the preceding suit, the issue of which he 
submits in proof of the justice of las claim. The judge’s decree on 
that occasion was guided by the recommendation of certain arbitra¬ 
tors : and it was the express purport of the decree to give Motecool- 
lah not any specific parcel of land ; but, of the w^holc lands proved 
by measurement to appertain to the talook, to assign to Moteeoollah 
one-fourth: thus, by the measurement made, assuming the whole land 
to be droons 3-8-1-2-2, it was found that Abdool Alec, the then pro¬ 
prietor of the 7 annas share, held 5 kanees 4 gundalis more than 
he was entitled to; and he was ordered to give up 4 kanees 14 
gundahs to Moteeoollah, making the fourth share of the latter in 
all k. 14-0-1-2. 

Further, I observe that in his application to the settlement officers, 
more particularly in a petition presented on the 1st Assin 1249, 
(1842, 16th August,) Moteeoollah gave his title the same character; 
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there also he claimed one-fourth of llic M'hole lands of the talook; 
and specifying the daghs recorded in the name of his co-sharers he 
showed what upon the whole they held over and above their re¬ 
spective interests: it was shortly after tlio presentation of this petition 
that the deputy collector, both conforming to the terms of the claim 
made by Motccoollah and expressly giving effect to tlic decree of the 
civil court, assigned to Motceoollah, as one-fourth of the lands open to 
settlement, k. 14-9-2. It is true tliat as the village is exposed to 
diluvion a ratable deduction had to bo made on that account, so 
that the net share of Motccoollah became k. 14-0-1-2, as affirmed 
by the decree of the judge. » * 

It is possible enough that a distribution of the lands made in a dif¬ 
ferent form from that adopted by the deputy collector, would have 
been more acceptable to this appellant; possibly by tlie possession of 
daghs 3028, 3083, and 3100 he could have walked on his own land, 
rather than on his neighbour’s, to Jiis other fields: but wliile as a 
matter of rigid, he now seeks k. 3-11-0-1, more than the settlement 
of his fourth share allowed him, ho is not prepared to give up a 
corresponding portion which by the very conditions of liis title juust 
belong to the other 7 annas share. I ask his pleader what allowance 
he makes for that in his present suit; and he can give me no answer. 
It was a case in which a ratable distribution of land had to be made; 
and in which for the creation of independent interests, whereby the 
mutual liabilities of the shareholders became severed, it is possible 
that each was required to give up to the other, land which he would 
rather have retained; but as the question comes before mo, it would 
seem that the plaintiff (appellant) has no legal title to the land which 
he seeks, and which, if given, would affirm his share not to be one- 
fourth of tlie old talook, but to consist of k. 3-11-O-l, more than one- 
fourth* I thus dismiss the appeal, with costs. 

-- 

The SIst' December 1850« 

No. 80 of 1850. 

Appeal from a decision of liahoo Poornochunder^ Moonsiff of Howlah^ 

dated 25ih January 1850. 

Sooda Ram, (Plaintiff,) Appellant, 

versus 

Ramsurrun and others, (Defendants,) Respondents. 

Plaintiff having sued to have his name substituted in hvo 
daghs ” of tlie revenue measurement papers of the collector, instead 
<jf his brother and nc])hew and having got a decree with respect to 
one dagli; I have now in this appeal to consifler how far he has 
made his plea good witli respect to the dagh No. 109 in mouza 
Sakpoora, Plaintiff, appellant, let it be observed, asserts that lie 
is in possession of this land; and his declared purpose is to neutralize 
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the effect upon his rights which the recorded possession on the part 
of his nephew Kebul Ram is calculated to exert This form of 
action is too often resorted to with an ulterior and concealed object 
In this, as in other cases, the grounds assumed for the institution 
of the .actioq, and upon which ostensible investigation is not 
challenged, prove in the progress of the suit to form the main issue. 

With respect then to’thc possession of the disputed dagh 109,1 find 
not only that the land comprising it has not been in tlie uninterrupt¬ 
ed possession of SoodaTiam, but that it has been settled as part 
of a resumed mehal in the namc^of Ramsurrun, which mehal was 
subsequently sold for arrears of revenqp* to Kaleedass. 

No doubt tliere is reason to believe that, in the preparation of the 
measurement papers, some false representation of the occupancy 
and of the extent and position qf the land measured has occurred. 
The daghs fo7,.108, and 109 follow each other in succession, lying 
relatively north and south. But bn re-measuring the land sup¬ 
posed to be represented by these daghs, only two daghs are to be 
found, that is. No. 107, which is undisputed, and the remaining 
land which may belong either to 108 or to 109. Exclusive of the 
land of 107 amounting to 129-3, there remains 9 g. 2 c. according 
to the measurement of the aincen deputed on this occasion, and 
the question which I have virtually to decide, is whether this 
portion of 9 g. 2 c. being in the occupancy of Sooda Ram should 
have been so recorded in the measurement records. It is true that 
by the chittas dagh 107 contains only 8 g., while the actual contents 
of the dagh are shown by the ameen to be 12-3; but be the 
contents more or less, the possession of a different party is recog¬ 
nized, and whatever misrepresentation of the dagh 108 may have 
been made, I am confined to the discussion of the interests attached 
to that land only upon which the parties to the suit differ. 

I find then that the depositions ofrplaintifT^ (appellant’s) witnesses 
give a very indefinfte account of his ^osSeSsion, that Gokul Byal, to 
whom the land was for several years let, declared that he paid rent 
for 1205 and 1206 to Kaleedass Biswas, the purchaser of the 
resumed mehal, and that he subsequently resigned the land to Kebul 
Ram by whom it was held. Under these circumstances, I cannot 
admit that the plaintiff (appellant) has shown sufficient cause for the 
issue which he seeks to enforce. I pronounce no opinion as to the 
rights of the parties; but quoad the land in dispute, whether it 
should bear the No. 109 or 108,1 cannot in this action affirm that 
the appellant is in possession of it. 

The appeal is accordingly dismissed, with costs. 
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The 2Ibt December 1850. 

No. 97 of 1850. 

Appeal from a decision of Bahoo Poomockunder^ Moonsiff of Howla/i 
Teela Ram and others, (Defendants,) Appellants, 

versus 

r 

Ramjewan and others, (Plaintiffs,) Respondents. 

This suit was instituted to recover rupees 3, on account of the 
plaintiffs’ share of the fees paid by a jujman named Mudun Mahajun, 
on the occasion of the ceremonies attending the dedication of two 
tanks. Plaintiffs claimed this share op their hereditary right and on 
that ground the suit was decreed by the lower court: but though 
the principle involved in this plea may be admitted to be contrary 
to the rule so distinctly declared?* in the decree of the Sudder 
Dewanny Adawlut, passed on tjhe 13th June 1850, and the appeal 
of Hurgobind Surm^ and ^thers, the circumstances of this present 
claim require me to uphold the moonsift'’s order. 

In their appeal, two points of objection are relied on: they object 
that the value of the plaint stamp is insufficient inasmuch as the 
plaintiffs did not assume a value adequate to* the 1^ anna share 
claimed by them. Here I observe that besides the particular sum 
of 3 rupees claimed, plaintiffs put down the value of the jujmanee 
right at 13 rupees: and both from the circumstances of the case and 
from the appellants themselves failing to indicate any specific rule 
by which the proper value should have been calculated, it appears 
to me that the plaintifis most amply met the requisitions of the 
stamp law. 

I'urther, appellants object that the plaintiffs had no hereditary 
title to obtain the sum sued for. With respect to this point, 1 
must correct the judgment of the moonsiff: it is not because plaintiffs 
(respondents) had an lftjrqditary*title to the sun>f,laimcd that I affirm 
the decree, but because the plaintiffs were present at the ceremony; 
because the jujman intended them to receive a certain share of the 
gifts presented by him; and because the appellants appropriated 
that share. Appellants themselves offered no evidence to sustain 
tlieir objections before the moonsiff; they do not profess to say that 
the gifts of jujman vrere intended for themselves and others exclusive 
of the plaintiffs : and then the answer of the jujman himself and 
the witnesses of the plaintiffs fully support the conclusion wliich I 
have expressed- It was shown by the plaintiffs’ witnesses that these 
appellants wore the parties who withheld the share intended for 
plaintiffs. I therefore dismiss the appeal, with costs. 
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Thk 2]8t Decembeb. 1850. 

No. 204 of 1*850. 

Appeal from a decision of Mr, Finney, Sudder Moonsiff, dated litk 

June 1850 . 

• • 

Khyroonissa, (Plaintiff,) Appellant, 

versus 

jtureem Bukshy (Defen^^t,) Bespondent. 

* * 

This suit fpr the recovery of rupees 89 under the terms of 
a marriage settlement having beeUiclismisSed by the lower court, I 
have, in discussing the appeal, to«considef two points; first, whether 
in acknowledgment of part paynterit of the OTaranteed dower to the 
amount of rupees 110, the pflain^flF (appellant) did, by a receipt 
dated 11th Srdwuu 1211, freely discharge* the respondent, her 
husband, from all '^further liability ftnder the kaminnamah: and 
secondly, whether with reference to a condition of the kaniinnamah, 
whereby the respondent bound himself not to accept any remission 
of the stipulated dow§r except in the presence and with the consent 
of her aolean,” the diach^ge granted in this case can be consi¬ 
dered valid. ' " ^ * 

Four witnesses were projineed on the part of the respondent 
Kureem Buksh„ to prove the genuineness of the receipt dated llth 
Srawun 1211, and of the transaction which it recites: three of 
these fully corroborate the respondent’s statement; they show' that 
on the occasion in question Kureem Buksh paid to his wife rupees 
60, in cash, in acknowledgment of which and df the previous* 
delivery of ornaments to the value of * rupees 50, the plaihtiflF 
Khyroonissa voluntarily granted the receipt produced. Thg fodrth . 
witness, Hussun Ahmud, also attests the receipt; in fact he ^wrote 
it; only he says* that he did not seethe plainl^fr, appellant; that ^ 
the respondent said STie was inside, aifd *hfe should give her the * 
money; that respondent said he got her to touch the pen as a sign 
of assent; and that at her desire he (witness) wrote her name. 
Now it seems to me that the circumstances ^oken to by this wit¬ 
ness counteract the tenor of" his evidence; he, iu fact, aomits using 
the name of the appelljipl without her authority; if he be believed, 
his act does not fall short of forj^^ery;' but it appears tome ihore 

E robable that by virtue qf the appellant’s signified assent he wrote, 
er name ^ the receipt In her plaint, Khyroonissa staled that hei^ 
husband "had virtually driven her frdtn his house, and that she had ' 
subsequently resided with her father: hut on this .point her own 
witnesses fail her: they state on the contrary that her husband 
would not let her leave him, and that It was only by the inter¬ 
ference of arbitrators that she was allowed ’ to go to her father’s . 
housa itpon the whole then, 1 omchide that the d^harge is 
fully prov^.' 


17 
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As regards the validity of the receipt when construed by the 
terms of the kaininnamah, it is no doubt true that the transaction 
in question did not occur in the presence of her father; but the 
vrowl used is not fatlier but aolean,” which would seem to mean 
relations or friends interested in her welfare. The transaction is 
shown to have occurred in the house of one Kasim Ali, brother- 
in-law of Kureem Buksh; and though it might be supposed that 
this person represented less-the interests of 5ie wife than of the 
husband^ it appears to me that it would not be equitable to permit 
her to recede from the engagement which as the facts stand she 
must be held to have contracted. ^ I dismiss the appeal, with costs. 

The 21st December 1850. 

»I 

No. 364 of 1850. 

Appeal from a decision of Moulvee Nazeerooddeen^ Sadder Jmeen and 

Sudder Moonaiff, dated Zrd July 1850. 

Khyroonissa, (Defendant,) Appellant, 

versus 

Kureem Buksh, (PlaintifF,) Respondent 

The parties to this suit are husband and wife: the one seeks to 
recover his conjugal rights, and the other objects that on the 2nd 
Kartikh, that is, two days before the institution of the suit, Kureem 
Buksh had formally divorced her. 

I agree with the sudder ameen in his view of the facts: with him, 
I do not believe that Kureem Buksh can be considered to have 
divorced the appellant She insists that . by violence Kureem 
Buksh ‘drove her to her father’s house; but, as stated in a decree 
passed by me in another suit^between these parties, it is shown that 
by the interference af. friends she was pftrmitted to go to her 
father’s. Further, even the witnesses who speak to the divorce say 
that Kureem Buksh pronounced the requisite words on the very 
occasion of his going to take her home with him. 

I see no grounds to interfere with the judgment of the lower 
court 

The 21 ST DECEMBEit 1850. 

No. 85 of 1850. 

Appeal from a decision of Moulvee Furhutoollah, Moonsiff of Bkeypoor. 

Abool Hossein, (PlaintiflP,) Appellant, 

versus 

Mehr Alee and Sookea Beebee, (Defbndants,) Respondents. 

This suit was instituted to recover 15 rupees, the value of 150 
arem of paddy, which by a bond the defendants, as alleged, bound 
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themselves to deliver to plaintiff (appellant^) in return for an advance 
of 12 rupees, but I think the mootisiff exercised a sound judgment 
in rejecting the claim. 

In appeal, it has been urged that the circumstance that the 
appellant’s (plaiiftift's) witnesses were unable to read and write was no 
sntficient cause for disbdiieving their testimony; and that besides 
lie had namud other witnesses whoip the moonsiff might have 
summoned. To meet this last objection I gave appellant another 
o[)portunity of summoning any additional witnesses, and I now 
]>ronounce my opinion upon the whi»le«cas0. 

The circumstance that most of all attaches incredibility to the 
<*]aim, is the manner in which the witnesses account for the pay¬ 
ment of the 12 rupees to the defendants, who are husband and wife. 
One witness, fot example, Akbar Alee, says tKat Sookea Beebee is a 
woman who does not appear in puWic; he further says that the 
money was paid at the plaintiff’s house f that Sookea Beebee was 
behind a mat; and that the money was paid in shares to both. Now it 
seems to me exceedingly unlikely that a woman habitually seclud¬ 
ed should have gone to a stranger’s house, distant a mile and a half 
f rom her own, to join her husband in borrowing 12 rupees. The two 
new witnesses adduced speak to the defendants having admitted the 
debt; but I cannot attach any weight to their testimony, not crediting 
the circumstances which are said to liavc given rise to the transaction. 

The appeal is accordingly dismissed, with costs payable to the 
respondents. 


Tup 24 th Decemkkr 1850. 

No. 87 of 1850. • 

Appeal from a decision of KhyrooUak ^ah Budukskanee, Moonsiff of 

Zorowas§ung€i dated 2bih danumry 1850. 

Sheikh Kumeroddeen, (Plaintiff,) Appellant, 

versus 

Musst. Taliburee and others, (Defendants,) Respondents. 

The plaintiff in this action, owner, by purchase at a public sale, of 
the noabad talook Mozuffer Alee, Nusrut Alee, sued to recover 
arrears due and the possession of 17-0-1 of land belonging to that 
talook, for which the occupiejr Musst Taliburee had declined to 
engage. 

Once before, after decision, the suit was remanded in order that 
two defects noticed in the preliminary investigation might be 
supplied. First, the moonsiff was ordered to take proof of the 
service of the usual proclamation on an absent defendant Akbar 
Alee, and secondly, his attention was called to the absence of proof 
of the service of notice on the occupier of the land, in confoi mity 
with tlie provisions of Regulation V. 1812; and now that the case 
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is brought up in appeal a second time, I find tliat the moonsiff has 
alto^ther overlooked the first of these points to which he had 
no choice but to conform. 

The suit must therefore again be returned to the moonsiff, 
and at the same time I must remark upon the wholly insufficient 
reason assigned by the moonsiff for dismissing the case. The 
moonsiff, referring to a decree passed by the principal sudder ameen 
on the 15th August 1836, cousidered that the land was recognised 
as belonging to the turuf Gunga Azeem, and that it could not form 
part of the plaintiff’s noabad^t^look. But he should have known 
that the noabad settlemedt took *eftect several years subsequent 
to that decree; that it was the purport of the plaint to assert and 
prove that the disputed land was declared by the revenue autho¬ 
rities to be noabad la*nd, and waS assessed as noabad; and that it 
was his duty to give effect to that settlement, unless he had reason 
to believe that, by the orders of any competent authority, the 
settlement of the land occupied by Musst. Taliburee as noabad 
land had been annulled. 

The value of the plaint stamp will be refunded. 


The 26th December 1850. 

No. 12 of 1850. 

Appeal from a decision of Pundit Sreenatk Pidyahayishf dated Wtk 

June 1850. 

John Rodriguez and Harriet Rodriguez, (Plaintiffs,) Appellants, 

versus , 

Jemadar Thakoor Buksh, (Defendant,) Respondent. 

On the 24th February 1&49, this suit was instituted by these 
appellants to quash a stmlmliry decree for an%ar of rent, which was 
passed by a deputy collector on the 25th February 1848, Jemadar 
Thakoor Buksh, representing that John and Harriet Rodriguez, 
under the terms of a kubooTeut dated’2nd September 1846, had 
rented from him a house and garden ground at the rate of rupees 25 
a month, sued them summarily on the 6th November 1847, to 
recover arrears of rent alleged by him to be due for the twelve 
months, beginning with November 1846, and ending October 1847; 
and on tlie 25 th February 1848, in the absence of the defendants, 
without any other evidence than the production of the kubooleut 
granted by them, the claim of twelve months’ rent, that is, for 
rupees 300, was decreed. By the principal sudder ameen, before 
whom this regular suit was tried, it was disposed of on its merits: 
but from the peculiar form which the legality of the claim as 
originally laid has^ taken in appeal, and from the effect whicli it 
seems to me the strict requisitions of the law exact from me on that 
point, I am anxious that it should be understood that I do not touch 
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in my judgment whatever question may he raised either with 
respect to the genuineness of the kubooleut, or the justness of the 
arrears sued for. 

Upon the kuhooleut filed hy Jemadar Thakoor Buksh, and upon 
that only*, was the summary decree based. But this kuboolcut was 
written on an 8 anna stamp; and as it appeared.to the deputy col¬ 
lector before whom the summary suit was pending that the engage¬ 
ment shouUhave been written on*a4 rupees’ stamp, that officer in 
his proceedings, dated 10th January *1848, besides imposing a fine for 
the production of the defective deed, Required the payment of a 
penalty equivalent to tenfold of theMefectivc value, preparatory to 
a suitable stamp being affixed. The penalty w'as paid, and tlie deed 
was transmitted to the collector of stamps to be restamped: and on 
the 15th February 1841, conceiving it uweccssary to await the 
return of the kubdoleut, the deputy collector as above stated decreed 
the sum claimecu ^ 

Under these circumstances I have thought it imperative on 
me to consider, and I have given the parties a full opportunity 
to discuss with me, wliether the decree passed by the Sudder 
Dewanny Adawlut on the 17th September last (page 487 of 
the printed reports) affected the legality of the. summary suit. 
The objections of the respondent are well put, his main plea 
being that, previous to the promulgation of the Circular Order 
No. 19 of the present year, tlie provisions of the Circular 
Order, No. 179 of the 7th January 1842 were in force, and at 
this stage of tlie proceedings to subject him to the more string¬ 
ent construction conveyed in the recent circular, is equivalent 
to the application of an ex post facto law. But 1 must carefully 
distinguish between the inconveniences arising from flie delays 
and costs of tljese irregular proceedings, and the defect, which the 
respondent, against^ie literal proviSqjis,of tlte law, liimself created. 
It w'as not owing to the Circular of 1842 that the respondent accepted 
a kuhooleut upon an insufficient stamp. He was bound to know 
that the deed so drawn was illegal and could not be by him in any 
court pleaded. It would seem doubtful whether the deputy collector 
did rightly in assuming that a 4 rupees’ stamp was the proper 
stamp for the occasion; possibly a 2 rupees would have sufficed; 
but it is without question that the stamp used was defective, for 
as the value of the stamp used in leases is determinable by the 
rate of rent calculated for a whole year^ the monthly rent of 
rupees 25 stipulated in this case required a stamp of not less than 
2 rupees. 

Again, the respondent urges that, as regards this suit, the defect 
of the kuhooleut having been completely remedied by the revenue 
court, there is no obstacle now to the trial of the merits of the 
deputy collector’s order. But here it seems to me I cannot escape 
trying whether, as it was written, the deputy collector’s decree W'as 
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legal or illegal. Possibly it‘ the deputy collector had failed in 
following any conventional inile prescribed by the revenue autho¬ 
rities for the trial of summary suits, the merits of the decree and 
not that failure iu form should have been considered in the regular 
suit But the defect which has occurred in this case'is an illegality, 
M'hich the deputy collector was not privileged to overlook. To quote 
the language of the judgment of ^ the Sudder Court, on the disposal 
of the appeal of Roginder Chatterjea, the . suit is wholly bad from 
its introduction in the revenue courts, and it must be held to have 
been null ab initio. I need no^ hesitate to say that if it were 
optional with me to exercise any discretion in the matter, I might 
consider that some other alternative should be adopted than to find 
that the litigation hitherto has been fruitless. But 1 cannot doubt 
that if the claim had owginated in U civil court it would have been 
bad, nor do 1 doubt my competency to declare in reviewing the 
summary proceedings that respondent’s evasion of the law, 
though overlooked by the deputy collector, has vitiated the sum¬ 
mary decree and the plaintiffs’ (appellants’) liability under it. 

It may be difficult to draw the line between those pleas which 
are not to be heard unless pressed })y the parties to an action, and 
such points as a civil court itself is bound to notice for the mainte¬ 
nance of the provisions of our law ; but in a case such as this now 
before me, it may be safely declared that the law cannot bow to 
the superiority of private error: as between themselves, suitors may 
not avail themselves of mutual flaws; these plaintiffs, for example, 
in their plaint, did not set forth the illegality upon which my judg¬ 
ment turns; but, I think, I am bound to maintain the efficiency of 
the law against the suggestions of private interest and even uncon¬ 
scious mi^ake. 

I therefore reverse the suiqmary decree passed* against these 
plaintiffs (appellants) 'on., the* 25th February S848, with all costs 
incurred by them in the civil court. In the plaint it was alleged 
that the respondent had sold or misappropriated property in execu¬ 
tion of Ills summary decree of the value of rupees 370 ; but beyond 
property sold for rupees 64-9-6 we have no evidence. The respon¬ 
dent will also repay this sum of rupees 64 to the appellants, with- 
interest from this date upon the whole sum payable to them. 
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Present: S. BOWRING, Esq., Officiating Additional 

Judge. 


, The 3rd December 1850. 

, No. 290 of 1850. 

Regular Appeal from a decision of Moulvee Zinnutoollahf Moonsiff of 

Noaparpht dated i9th April 1850. 

Kasim All, (Defendant,) Appellant, 

verms% * 

Bhyriib Chunder Sen, (Plaintiff,) and Thakoor Buksh and Obeid- 

oollah, (Defendants,) Respondents. 

Suit instituted 11th November 1848, for 2 krants, 1 gundah, 
1 cowree, liasila a'hd kheela land in turuff Sreemuntram Canoon- 
goe, the purchased zemindaree of Thakoor Buksh and Obeidool- 
lah, with mesne profit and interest, rupees 49-0-9. 

The plaintiff stated that the turuff Sreemuntram Canoongoe was 
sold for arrears of revenue in 1204, and purchased by Thakoor 
Buksh and Obeidoollah; that Thakoor Buksh gave plaintiff a 
talook of krant 14-4-2, in mouza Dewanporc, and that the defen¬ 
dant Kasim Aliheld 4-4-2, being daghsNos. 1685-88, of this talook, 
as ryut. Deducting the half property of Obeidoollah, plaintift' sues 
for the remainder. In 1209 he attached defendant's property for 
arrears, under Regulation V. 1812. 

Kasim Ali defendant claimed the land as his own jumma ryuttee 
held under Bindabund and others, zemindars of turuff Shumroe. 
He asserted that plaintiff should have sued the zemindars who had 
collected of him, Kasim Ali. * 

The moonsiff observed that the proceedings in the other case 
showed the land to be in Sreemuntran^ by.thfe survey, and that the 
defendant Kasim Ali had produced no proof whatever of his asser¬ 
tions: he decreed accordingly. 

The defendant Kasim Ali appealed, repeating the assertion in his 
defence. 

Judgment. 

This case with the following one (No. 291) came on together for 
trial. The plaintiff claims rent for the land as forming part of 
turuff Sreemuntram Canoongoe, and supports his claim by witnesses, 
by the chittas of the survey showing the land to belong to the 
turuff, and by receipts for payment of rent to the zemindars- 
The defendant Kasim Ali claims the land as his own hereditary 
jumma ryuttee, in turuff Shumroe, but excepting two or three 
witnesses has no proof whatever. On such evidence the Govern¬ 
ment survey cannot be set aside; and as the chittas have not been 
disputed, the land must be adjudged part of turuff Sreemunt- 
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ram. In the case No. 291, the appellant asserts that as Binda- 
bund and Debee Dass admit having received rent of him, appellant, 
they should refund such collection ; but he has not shown that he 
actually did pay any money whatever to these parties, zemindars of 
turuflf Shumroe. If he did, it was at his own peril for it does not 
appear what amount, or on what account, any sum has been paid to 
them. Moreover, I cannot decree a sum to one defendant against 
another, or, in an action brought* against o.ne party fof illegal dis¬ 
traint, give wasilat against another. 

The appellant must be l^ft to his own remedy against the zemin¬ 
dars of Shumroe, if he has any'claiip on them. I confirm the moon- 
siff’s order, and dismiss the appeal. 


The* 3rd December 1850.,. 

No. 2h of 1850. 

f 

Regular Appeal from a derision of Moulvee ZinnutooUaht Moonsiff of 

Noaparak^ dated 19^4 April 1850 . 

Kasim Ali, (Plaintiff,) Appellant, 

versus 

Bhyrub Chunder Sein and others, (Defendants,) Respondents. 

Suit instituted 24th June 1848, for reco\’ery of 5 rupees, dis¬ 
puted rent, with damages, and cancellation of the sale commissioner's 
rooeedad, 15 rupees. 

The plaintiff stated that he held 8 kanees of jumma ryuttee land 
under Bindabund and Debee Dass, in turuff Shumroe, but none 
under defendants, notwithstanding which Bhyrub Chunder Sein 
attached His property and sold it for an alleged arrcar of 1209. 

Bindabund and Debee Dass^ defendants, corrobomted plaintiff’s 
statement. , o . S 

Bhyrub Chunder Sein claimed the land as part of his talook, and 
denied that plaintiff held it under turuff Shumroe. 

The moonsiff, referring to the foregoing case. No. 290, dismissed 
the suit 

The plaintiff appealed, repeating his assertions, and stating that, as 
Bindabund and Debee Dass admitted having collected from him, 
they should pay the waisilat 

Judgment. 

For reasons stated in the foregoing case (No. 290) this appeal 
must be dismissed. 
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The 5th December 1850. 

No. 293 of 1850. 

Regular Appeal from a decision of Mouloee Ahdool Futteh^ Moomiff 
« of Deeang^ dated 19^A April 1850. 

Mahomed Morad, (Plaintiff,) Appellant, 

^ rersm ^ 

Musstn. Dhayah and Kiideeja, and Mnnnoo, Umr AH, and others, 

(Defenaants,) Appellants. 

Suit instituted 11th July 1848, fof possession of 3 k. 2 g 
2 c. of land, rupees 31-10. 

The plaintiff stated that he owns hereditary jumma ryuttee land 
k. 4-10 in turuff Bukshee Ghdlam Hoseirf, sold at a sale for 
arrears of revenue,*and since purchased by Bowanee Chum, who 
is dead; that the said land, in mouza Burakaim, was owned by his 
father and uncle, and, after the latter’s death, by his sons, who have 
since died, leaving the two female defendants only as heirs ^ that 
plaintiff and his brother have possession of k. 1-7-2 only, and that 
on his cousin’s death the zemindars ejected them from the land, 
collecting direct from the cultivators. 

Dhayah Beebee and Kudeeja Beebee admitted the truth of 
plaintiH’s statement. 

Munnoo Manjee ancKUmr All, ryuts of the jumma ryuttee land, 
stated that they paid the zemindars; that when the estate was 
sold, none of the owners of the jumma ryuttee land came to a set¬ 
tlement with the auction purchaser. 

Fukeerchand, heiruf Bowanee Chum, gave the same apswer as 
Umr Ali. 

The moonsiff-observed that possession since 1196 had not been 
proved by p]aintiff,«*but his ejection* then liad been; that the 
dakhilas he has filed have not been proved, and the decree does not 
affect this case. He dismissed the suit 

The plaintiff appealed, asserting his case proved, that four witnesses 
out of seven only were examined, that the land was surveyed as his, 
and that he was not called on to prove his dakhilas. 

Judgment. 

The plaintiff has failed to make out a case. The tenure at a 
fixed rent was lost when the estate was sold for arrears of revenue, 
and plaintiff has not even asserted that he made a settlement with 
the auction purchaser. His witnesses merely prove that he held 
jumma ryuttee land at some former period. Seven witnesses were 
summoned, of whom three could not, by plaintiff’s own admission, 
be found. If the land was surveyed as plaintiff’s, he should have 
given proof of this, but has failed to do so. The dakhilas do not 
apparently refer to this land: there are only three, two for 1198 

18 
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B. S. and one for 1209 for 1 rupee each, received from Mahomed 
Morad ryut, no mention being made of any jumma ryuttee land. 
The decree filed by plaintiff also refers to a different subject. 
The appeal is dismissed. 

. I - — r 

The 6th December 1650 . 

No. 240 of 1850. 

Regular Appeal from a decision *of Mr. L. Huichinsont Moonsiff of 

Putteeah^ dated 28tk March 1850, 

Ramkant alias Munneeraip, (Plaintiff',) Appellant, 

versus 

Essanchunder and others, (Pefendants,) Respondents. 

Suit instituted on 8th Febfuary 1849, to coirect the chittas of 
1 k, 10 g. of land, a tank now recorded as, part of turuff Busunt 
Nyruttun in possession of defendants, and register it as burmoottur 
Dayaram Kalachand in possession of Bindabund. 

The plaint sets forth that the land was measured in 1126 as daghs 
63 and 64, 14 gundahs, but with gonziesh, &c., in reality 1 k. 10 g. 
burmoottur of Ramdoolall, who left it to his sons Mayaram and 
Kalachand, who in 1135 dug a tank called by the name of the 
• former, this tank was cleared out in 1163 by Rammanik and others, 
who gave no share to Kalachand or his descendants. The heirs of 
Mayaram held exclusive possession till 1199, when Bindabun, the 
last male descendant, died. A widow of one proprietor and a 
daughter of another (childless) then remained. These left the 
village, and plaintiff took possession of the tank, which was entered 
asdaghNo. 1683 of the present survey, and included in turuff 
Busunt Nyruttun. Plaintiff was dispossessed in Maugh 1210. 

The defendant Es5ai\cbtiuder and others claimed the tank as a 
part of the turuff as surveyed, and as it had oeen for many years. 

The moonsiflF, after giving an abstract of the case, observed 
that plaintiff not having showed what.dagh No. 64 was, it was 
impossible to send an ameen to measure it; that the two women 
having left the village, and voluntarily relinquished their rights, 
plaintiff might be permitted to sue, but that he had not offered 
any objection to the measurement at the time of the survey; and 
that, after the lapse of so many years, the measurement could not 
be disturbed on such trifling grounds as were adduced by plaintiff. 
He therefore dismissed the suit. 

The plaintiff appealed asserting that dagh No. 63 is the land 
in question; that he sued for his hereditary right only, and the 
other sharers, the women, can sue or not, as they may please. 

Judgment. 

The moonsiff, having omitted to call for a report from the collector, 
that officer forwarded his roobakaree to this court, as requested. 
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He reports that dagh 63 of the measurement of 1126 is not to be 
founds and that Gorachum was^ according to the survey, in possession 
of the burmoottur Mayaram. 

The plaintiff has filed the chittas of daghs 51, 52, 61, and 64 of 
1126, and claifhs the dagh 63 of which he has no chitta. He has 
also exhibited a decree K>f court, but has offered no proof that the 
land is thatjiow sued for; which jt appears not to be. His wit¬ 
nesses declare the tank lo be his, b^f the verbal evidence brought 
forward for the defendants is at least equally strong, and it is quite 
certain that for two days short of 1? 3jear3ithey have held undisturb¬ 
ed possession. They have, moreover, #hown a chitta, dated 1194, 
giving possession of the tank to Aman Ali, one of the defendants. 

The tank was surve 3 ^ed as part of the turuff on the 10th 
February 1837. Plaintiff does*not appeal* to have offered any 
opposition till the *8th February 1849, two days before the expira¬ 
tion of 12 years. No reason has begn assigned for the de¬ 
lay ; and such very imperfect evidence as has been adduced 
will not warrant interference with a survey of such old date. It 
will not be necessary to inquire whether the right to sue rests with 
plaintiff or the women who survived Bindabun, the case being 
disposed of on other grounds. 

The appeal is dismissed. 

The 7th December 1850. 

No. 266 of 1850. 

Regular Appeal from a decision of Moutvee Hadee Aliy Mooneiff of 

Runguneeah, dated bth April 1851. 

Moulvee Mahomed Sadiq, (Defendant,) Appellant, 

^ versus* ^ ^ • 

Gholam Shureef alias Hyder Ali, (Plaintiff,) Respondent. 

Suit instituted 8 th June 1849, for possession of 10 g. 3 c. of 
noabad land, with rent and interest, rupees 31-7-10. 

The plaintiff' stated that he held 13 kanees of lakhiraj land called 
Hossenoollah in mouza Gogra; that of this tenure 2 kanees were 
given up to defendant, who has obtained possession of k. 2-10-3, 
being dags 9606-7, or 10 g. 3 c. more than under .the agreement 
he is entitled to. I?laintiff’ therefore sues. 

The defendant replied that he obtained the land in virtue of a 
solahnamah, that plaintiff^ has not defined the boundaries of the land 
in dispute. 

The moonsiff decreed for the plaintiff^ on the ground that defen¬ 
dant had land in excess of what he was entitled to, and gave 
wasilat at 2 per kanee. 

The defendant appealed, objecting to the ameen’s report and to 
the definition of the boundaries, also that though plaintiff has given 
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the number of the dags, he has not said in which the land 10 g. 
3 c. is situated, or whether in one or both. 

Judgment. 

The appeal was admitted, but the respondent ^hen summoned 
did not appear. 

The plaint does not appear to specify suflSciently what land is 
sued for, whether in one or both dags. It is not stated at what 
time the defendant encroached* on plaintiflPb ground. The land may 
have been made over to defendant by some local measurement, 
2 kanees of which were e4yal«to' 2-10-3 as measured by the ameen: 
at any rate, there is no proof whatever that the entire tenure of 
defendant was not given up voluntarily by plaintiff, and taken by 
defendant as 2 kanees^of land. Where no deception has been used, 
I do not consider that a slight difference in the area of land is 
sufficient to warrant the deprivation of a part of land, which he 
originally occupied with * the consent of the owner. I therefore 
decree the appeal. 


The 9th December 1850. 

No. 250 of 1850. 

Regular Appeal from a decieion of Moulvee Hadee Ali^ Moonsiff of 

Runguneeahy dated 25 March 1850. 

Kadhakishen, Ramchum, and Tamee Chum, (Defendants,) 

Appellants, 

versus 

Abdool Resuck Sikdar, (Plaintiff,) and Tameeshunker, (Defendant,) 
• Respondents. 

Suit instituted 21st Marqh 1849, for possession of 19 g. 1 c. 
of land, beetur and 'cowpatb, the value of trfens, and erasure of the 
names of defendant from the chittas of measurement, and registra¬ 
tion of plaintiff’s name in chitta of k. 1-3-3, waste land, a tank, 
total value 32. 

The plaint sets forth that the above land, as proved by a decree, 
dated 19th January 1827, belongs to the turuif Nadir Koolee, the 
zemindaree of Foujdar Buksh, and was let to Ghunseeam Hujam, 
who gave a kubooleut in the name of Bindabun to Mahomed All, 
son of plaintiff, under whom he held; that by present measure¬ 
ment the land, being dags 1479, 1478, and 1522, has been in part 
surveyed as talook Mahomed Ali, in turuff Rambudder, zemindaree 
ofTarnee Shunker, with whom some settlement was made; that 
Ghunseeam being dead, plaintiff has now possession of the land; 
that Radhakishen defendant has fraudulently caused his own and 
his brother’s name to be registered as proprietors, and in 1210 
.M. S. cut down trees; that plaintiff also wished to cut the trees, 
but was prevented by defendant 
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The defendants claimed the land as part of a talook held under 
turuff Bambudder^ and formerly let to Ghunseeam Hujam as a 
ryut They stated that the land was measured as part of turuff 
Rambudder, when plaintiff complained, but his objections were dis¬ 
regarded by the revenue officers. The land is part of a talook held 
by Radhakishen, defendant. 

The moonsiff considered that the,decree held by plaintiff showed 
the land to Te his, and therefore re^dbted the kubooleuts filed by 
defendant, one appearing to have been recently written, and for 
irregularity in the presentation. He, mpreover, considered that 
plaintiff had long held possessio]\ of thep land, and decreed for him 
accordingly. 

The defendants Radhakishen and others appealed, asserting that 
the documents*filed by them werfe genuine; that the land had never 
been in possession of plaintiff; and that the parties through whom 
plaintiff claims, not having been parties, to this suit, the right of 
defendants cannot under Construction No. 744 be affected. They 
object then to document filed by plaintiff and to ameen’s report 

Judgment. 


The plaintiff claims the land under a decree of court, dated 
19th January 1827, which gives him possession of land in turuff 
Nadir Koolee. On this decree and presumed possession, the moonsiff 
gives him some land which, eleven years previous to the institution 
of tlie suit, had been surveyed as part of turuff Rambudder by 
Government The zemindar, owner of turuff Nadir Koolee, is no 
party to this suit, although the court is called on to allow a part of 
his zemindaree to be included in turuff Rambudder. Owing to 
Ghunseeam and Mahomed Ali having held land in both turuffs, 
the case is intri<iate, as it is very diffieult to determine to what land 
their kubooleuts, &c**refer. 'Die amefln’s feport is very doubtful. 
He thinks the land is plaintiff’s, but that it is not clear whether the 
decree refers to this or other land. It has not been shown how, if 
the decree refers to the land in dispute, the ground and tank were 
transferred to turuff Rambudder, or W'hy the deputy collector, if 
such land had been identified, refused to mlow it to be surveyed as 
part of turuff Nadir Koolee, nor whence the delay of eleven years in 
bringing this suit to correct the chittas. The possession of plaintiff 
is not satisfactorily established, which may perhaps be owing to his 
having held his talooks under the name of his son. Mahomed Ali 
held k. 10-5-2, including a tank in turuff Rambudder, in 1202, but 
the tank is not identified as the one in dispute; and, if it were, it 
ought according to the plaint to he in turuff Nadir Koolee. 

The zemindar of Nadir Koolee being no party to the suit, and the 
land not having been identified as mst decreed by the court in 
1827, either in the moonsiff’s court or before the deputy collector, 
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and possession for some time past at least being with the defendant, 
1 cannot consider grounds for interference to have been satis¬ 
factorily established, and I therefore shall not direct any alteration 
in the chittas of the Government survey. 

I annul the order of the moonsiff, and decree‘'the dase to the 
appellants, with all costs. 


The 9th December' 1850. 

No. 271 of 1850. 

f 

Regular Appeal from the decision of Moulvee Zinnutoollak^ Mooneiff of 

Noaparahy dated Btk April 1850.. 

Bakur Ali, (Defendant,) Appellant, 

versus * 

m 

Sudderooddeen, (Plaintiff,) Respondent. 

Suit instituted 25th August 1849, for defamation of charac¬ 
ter : damages laid at rupees 32. 

The plaintiff stated that defendant had charged him with bur¬ 
glar^ before the darogah and the magistrate: of that crime plaintiff 
was acquitted, and defendant, who had acted from malice, fined 
rupees 10. 

The defendant admitted that he had so charged the plaintiff, and 
been fined himself, but denied that the charge was a libel. 

The moonsiff observed that plaintiff was a person held in great 
respect in the village, and had therefore not suffered in character. 
The defendant had repeated the offence in the civil court He 
gave daipages, 2 rupees, and costs. ** 

The defendant appealed, repeating his statement. 

* Judgment. 

No action can be maintained for defamation on the above 
grounds. The case was disposed of by the magistrate; and defend¬ 
ant, in that court prosecutor, fined. On the precedent in Sudder 
. Dewanny Adawlut Select Reports, 27th May 1848,1 decree the case 
to the appellant, but, as the charge seems to have had no foundation, 
but merely brought by appellant to gratify his own malice, 
and he has repeated the offence in the civil court, without costs. 
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The 11th December 1850. 

No. 23 of 1850. 

Regular Appeal from a decUion of Mouhee Aehruff AH Khan, Bahadoor, 
^rinci^al Sudder Ameen, dated 2bth February 1850. 

Sheikh Aman Ali Chowdry, (Defendant,) Appellant, 

versus 

BelooaBeebee,(PlaintifF,),and Jaffer (Defendant,) Respondents. 

Suit instituted 15th September 1848, for recovery of cash 
and other property of the husband 6f4)laiAtiff, the deceased Suffer 
Ali; value rupees 739-1-0. * * 

The plaint sets forth that plaintiff’s husband Suffer Ali, died on 
the 15th Auphun 1208, leaving property to the value of ru¬ 
pees 1100. The heirs were herself and two’infants, besides three 
daughters by another wife; a posthirmous daughter was also born. 
On the death of her husband, plaintiff and the family were treated 
with great indignity by the defendants, deprived of all their pro¬ 
perty, and forbidden to go near their house. Plaintiflf^ being 
destitute, sues as a pauper, and claims the property of her ^late 
husband, 43 shares for herself and children, and 21 for the other 
daughters, according to the Mahomedan law. 

Jaffer Ali (defendant) admitted that he had been appointed admi¬ 
nistrator to the property, by will of his late brother, husband to 
plaintiff; that he had promised to take charge of the family. He 
also admitted the receipt of property as per list filed, but denied he 
had appropriated any part of it, though he had made over 
rupees 200, on tumussookh, to Aman Ali. He charged plaintiff 
with having made away with some of it. Gholam Ali defendant 
merely denied having appropriated any part of the property. 

Aman Ali defendant replied that''Jaffer AU and the deceased 
Suffer Ali were itmathdars in his zemiihlar^e; that he had a claim 
of 100 rupees for rent, and had taken 200 rupees, for which he had 
given a tumussookh. 

The principal sudder ameen observed that Suffer Ali had left 
considerable property, which, whatever it might be, Jaffer AU 
received on condition of taking charge of plaintiff and the family, 
which he had not done; that it was not proved that plaintiff 
had taken any property of her deceased husband; that all the 
witnesses were the rjais of defendant; that it was not necessary to 
adjudge the debts due to the late Suffer Ali or the cattle which 
had belonged to the estate, for which plaintiff could sue the holder^ 
separately. He decreed for rupees 367-5-6, giving 43 shares to the 
plaintiff and her children and 21 to the daughters by the other wife. 

Aman Ali defendant appealed, stating that Suffer AU owed 200 
rupees for rent, and that he had taken it and given a tumussookh 
for that sum. He complained that though he had only taken 200 
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rupees^ the decree was against him and the other defendants ijmalee. 

The plaintiff also appealed (case No. 25) claiming the property as 
laid in the plaint^ which he avers has been proved to be in posses¬ 
sion of defendants. 

Judgment. 

The witnesses for the plaintiff, although ryuts of Aman Ali 
Chowdry, a defendant, spealf positively to the fact of Sufler Ali 
having died possessed of coneid^able property, and of its having 
both openly and secretly been made away with. Aman Ali is 
said not to have been pre&enttwhen the property was taken away, 
but his amlah were; and if is notto be supposed that when the ze¬ 
mindar receives 200 rupees as part of the spoil, such an outrage in 
a wild part of the country, on thp borders of Arracan, could have 
been committed without his sanction. Aman Ali has not proved any 
debt whatever due to him by Suffer Ali (deceased.) If not personally, 
he was present by his acknowledged agents, and benefited by the 
act; and I shall therefore confirm so much of the principal sudder 
atneen's order, as holds the defendants individually and collectively 
res^usible for damages and costs; especially as it is quite impossi- 
blem determine exactly in what degree each person sliared. 

In case No. 25, Belooa Beebee has appealed against the amount 
of damages awarded. That she is entitled to more than has been 
given is probable; but the mere statement of a witness, that 50 
maunds of oil, value 5 rupees per maund, are missing, is not sufficient 
to authorise the court to decree that sum against the defendants. 

Suffer Ali left property, wdiich Jaffer Ali took as per list filed. 
This property amounted to 387-3-6, of which Aman Ali has 
taken 2P0 rupees; besides this property, Juffer Ali engaged to 
collect debts, to get in crops, &c.; but that he did so, and embezzled 
the proceeds, there no prooi but the testimony of bne witness who 
spews generally. * ' 

On authority of the list of property filed, I so far modify the 
principal sudder ameen’s decree as to increase the damages to 
387-3-6 from 367-5-6. In all other respects the order is confirmed. 


The 11th December 1850. 

No. 25 of 1850. 

The same case as the foregoing No. 23, and decided with it. 
Costs to be allowed with the reference to the amount awarded. 
Any sum beyond that to be collected of the appellant. 
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The 12th December 1850. 

No. 221 of 1850. 

Regular Appeal from a decision of Moulvee Zinnutoollah^ Moonsiff of 
• ^ NoaparaK dated %th March 1850, 

Kantee Pershad Hazaree, (Defendant,) Appellant, 

versus 

• • 

Kumur Ali and Suleemunnissa, ^Plaintiffs,) Respondents. 

Suit instituted 30th July 1849, to cancel a kubooleut taken 
compulsorily from plaintiffs, value fupee,l-15. 

The plaintiffs state that, in conjunction with Munsoof Beebee, 
mother of Suleem, they hold a share in talook Reza Khan, under 
the defenclants,^and had inherited, this talook ^rom Mobaruk, father 
of Suleem; that in*Bhadoon 1210, the zemindars took Kumur Ali 
to their house, and forced him to sfgn a kubooleut for k. 2-6-2, 
wdiich they may have since altered. No |»ottah was given. 

The defendants replied that plaintiffs’ talook consisted of d. 2-9-7-2, 
and that the land for which the kubooleut was given was noabad; 
that the plaintiff, Kumur Ali, gave the kubooleut of his own •free 
will, and w’hen called on to pay instituted this suit 

The moonsiff observed, that the witnesses proved that plaintiff, 
Kumur Ali, had signed a blank paper and had no authority from 
Suleemunnissa to do so. He decreed the case, and declared the 
kubooleut void. 

The defendants appealed, repeating their assertions, and urging 
that plaintiff had not brought this suit until after the lapse of eleven 
months from the date of tlie act of violence alleged to have been 
committed. * • 

Judgment. 

The witnesses for the plaintiffs sIkTvv that Kumur Ali signed a 
blank paper; how he ^ifterwards discovererl fliat it was a kubooleut 
does not appear, any more than wliy he delayed for eleven months 
the institution of this suit. The witnesses for the defence show 
that the kubooleut was voluntarily given. The real issue between 
the parties appears to be whether the land belongs to-the talook 
or not, a question which cannot be satisfactorily decided on such a 
plea as now put forward. The power of Kumur Ali to hind his 
co-sharer may be doubtful; but with the discrepancy between the 
e^ idence of the witnesses and the plaint, and the unexplained delay 
in bringing this suit, I cannot disallow the kubooleut altogether. 
Should it again be brought forward in the court, the kubooleut may 
be allowed such weight as it may appear to deserve. I decree the 
case to the appellant, witl\ costs in both courts. 


19 
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The 12th December 1850. 

No. 396 of 1850. 

Regular Appeal from a decieion of Mr, Z. W, Halchinsont Mooneiff of 

Putteeah, dated 2Sth May 1850 . , • 

Nemai Churn Nundee, (Defendant,) Appellant, 

« Versus « 

« • 

Jesooda a/za^ Jussee, (Plaintiff,) and Gopeejiath Nundee and Morareo 

Dhur Nund«e, (D^jfendants,) ilespondents. 

Suit instituted 13th NoVember«1849, for recovery of z'upee 1-1, 
rent illegally collected, including damages. 

The plaintiff stated that she held 11 g. 1 c. lakhiraj bazaftee 
land in talook KebuHcishen and ^oraree Dhur Nundee, and had 
paid the rent regularly; that she held no land whatever under 
defendant Neinai Churn Nundee, who, liowevcr, distrained lier pro¬ 
perty for 6 annas, on account of rent for 1210. 

The defendant Gopeenath Nundee gave details of descent of the 
family, and stated that the appellant Nemai Churn was his nephew 
and entitled to a third share in the estate. 

Nemai Churn Nundee defendant gave the same answer, and stat¬ 
ed that the plaintiff had given him a kubooleut for 3 g. 3 c. of 
land in 1205. 

Moraree Dhur Nundee denied that Nemai Churn had any share 
in the land. It was the joint property of Gopeenath Nundee and 
himself. 

The moonsiff observed that the kubooleut was not witnessed in 
the usuftl manner, but by relations of the defendant Nemai Churn, 
who did not appear to have had possession of the estate previous to 
1210. He decreed^for plaintiff 

The defendant Nemai •CXurn appealed, repeating his assertions. 

Judgment. 

The witnesses and the reply of Gopeenath Nundee show that 
the appellant has some claim on the estate, but possession at any 
time has not been proved. The kubooleut is very doubtful, being 
witnessed by persons very different from those usually countersign¬ 
ing such documents, and I concur with the moonsiff in rejecting it. 
The tehsildar has proved on behalf of plaintiff that he collected on 
account of two shareholders only, and that plaintiff never paid to any 
one else, but that the rent, 1 rupee 2 annas, was divided between 
Gopeenath and Moraree Dhur Nundee. 

The real issue is whether appellant has any right to a share in 
the talook. He never apparently had possession, and cannot be 
allowed, as is too often practised in this district, to distrain on the 
ryuts with such doubtful claim. 

1 dismiss the appeal. 
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The I^th December 1850« 

No. 35 of 1850. 

Regular Appeal from a decision ofMoulvee Ashruff Ali Khan Bahadoor, 
Jirincijjal Sudder Ameen, dated \9th December 1849. 

Abdool Wfthid, (Defendant,) Appellant, 

verei^s 

Abdoollah and Obeidoollah, (Plaintiffs,) Respondents. 

The suit was instituted on the 3rd December 1845, for possession 
of k. 12-5-1 of land, with mesne profits aijcf interest, rupees 634-12-3. 

The suit is the same as No. ll*of 1850, appealed by Ali Ashkur 
defendant against the plaintiff Abdoollah and Obeidoollah; and 
will be found at page 96, mofussil Decisions §)r July 1850. 

The appellant in.this case having applied for permission to sue as 
pauper, the delay in disposing of the Appeal is thus accounted for. 

The appellant represented that the land was his hereditary pro¬ 
perty, having been the dower of his grandmother; that if Ali 
Ashkur paid rent, appellant’s claim cannot be affected thereby; that 
appellant was not sued before the moonsiff in a former case; that 
the suit is barred under Section 14, Regulation III. 1793, plaintiff 
having become of age in 1186 M. S. 

Judgment. 

The first point was decided on 16th July on the appeal of Ali 
Ashkur, when it was plainly shown that the land was not dower. 
The appellant claims exemption from rent on the same grounds as 
Ali Ashkur did; and those having been adjudged insufficient, this new 
appeal cannot be admitted. Tlie plaintiffs were proved to have 
come of age several years subsequent to 1186, and the suit*brought 
within 12 years. No new grounds for a re-consideration of the case 
having been adduced, J dismiss the appeal.* * * 

The 13th December 1850. 

No. 397 of 1850. 

Regular Appeal from a decision of Moulvee Sped Ahmed, Acting 
Moonsiff of Batkaneah, dated 4th June 1850. 

Mohsen Ali Sikdar and Buksh Ali, (Defendants,) Appellants, 

versus 

Zeenut Ali, (Plaintiff,) Respondent. 

Suit instituted 4th April 1849, for recovery of 30 rupees, 
principal and interest due on a bond. 

The plaintiff stated that, on the 16th Chyte 1206, he lent Mohsen 
Mahomed Dassee and Buksh Ali 20 rupees on a bond, which the^ 
have not repaid. Mahomed Dassee being dead, plaintiff sues his heir 
Buksh Ali, with Mohsen Ali. 
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The defendants replied that they gave plaintiff possession of k. 
4-17-2 of land, with the usufruct of which plaintiff was to repay him¬ 
self; that they paid up the balance of 12 rupees in 1207, when 

plaintiff withdrew a suit he had filed in the nioonsift’s court; that 

there were two bonds for 20 rupees each. They stated they liad 
repeatedly called on plaintiff to give up the tumussookh, which he 
excused himself from doing. 

The moonsiff decreed for plaintiff, observing that the bond 

had been proved, while defendants had no proof of their defence. 
He decreed the principal only^ ^0 rupees, as no interest had been 
stipulate<l for. • 

The defendants appealed, repeating their assertions. 

. Judgment. 

■ 

Plaintiff has given full proof of payment of the money and execu¬ 
tion of a bond for 20 ru])ces ; and the defendants’ witnesses admit 
that the bond for 20 rupees, which was repaid was not that now 
made the subject of this action, but a separate tumussookh. I dis¬ 
miss the appeal. 


The 13th December 1850. 

No. 399 of 1850. 

Regular Appeal from a decision of Moulvee Jonah AH, Moonsiff of 

Satkaneah, dated \ 7th June 1850. 

Noor Buksh, (Plaintiff,) Appellant, 

versus 

* 

Hyd^r Ali alias Hadoo and others, (Defendants,) Respondents. 

Suit instituted G^th August 1849. For value of 13 maunds of 
pepper, as per agreement, rupees 58-8. ^ 

The plaintiff stated that he advanced to Aman Ali, rupees 
19-8, who gave him a tximussookh in 1201, engaging to deliver the 
pepper. Aman Ali died in Bysakh 1205, and plaintiff now sues 
his heirs for the value of the goods, 4-8 per maund. 

Hyder Ali denied that the debt was due. His brother Aman 
Ali died in 1207, wealthy, and not likely to owe this small sum, 
wliich, having then been due seven years, should have been demanded 
of him before. 

Rasha and other daughters of Aman Ali deceased said that Hyder 
Ali had succeeded to the movable property and was liable for 
all debts. 

The plaintiff rejoined that the date of Aman All’s decease was in 
1205 and not 1207. 

The moonsiff observed that the signature on the bond had 
been alterf*d; that the stamp had been purchased twenty months 
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before the execution of the deed; that the action was brought 
more than eleven years after date of the bond; and that the 
witnesses were not trustworthy. He dismissed the suit. 

The plaintiff appealed, attempting to explain away the moon- 
siff’s obj^ctionav 

• Judgment. 

The moonsiffhas recorded several reasons for rejecting the bond: 
one is however quite Sufficient; the original signature has been 
erased and over the erasure “ Aman Ali bukulm Jumsher Ali,*' 
written. Such a document cannot he rdbeived in any court. 

The appeal is dismissed. * 


" .The 14th ]!>ecember *1850. 

No. 400 oT 1850. 

Regular Appeal from a decision of Moulvee Ahdool Futtah^ Moonsif of 

Deeang, dated I2th June 1850. 

Biiksh Ali, (Plaintiff,) Appellant, 

versus 

Monaram Sikdar, Rumzan Ali, and others, 
(Defendants,) Respondents. 

Suit instituted 15th January 1849, for possession of 2 kanees 
of lakhiraj bazaftee lan^, to correct the survey chittas, and cancel 
the settlement, withwasilat and interest, rupee 1-0-9. 

The plaintiff stated that, in partnership with Gholam Hyder, lie 
had for sixty year^ held possession of kanees 2-15-1 of lakliiraj 
land in mouza Doodooree; tliat the land now disputed was mea¬ 
sured as dagh 725, and caused by d^^fendant Monaram to be regis¬ 
tered as his son’s tsilook. The land, 4io^ever, is part of that given 
up to plaintiff in 1197, as shown by a farkhuttee of that date. 
The land is now settled with defcndants. 

Mahomed Monaiem defendant merely replied that the suit was 
vexatious. Gholam Hyder corroborated plaintifFs statement. 

Gholam Ali defendant, on his own petition, replied that the 
plaintiff had excavated the land alluded to in the farkhuttee, and 
made it a tank, and now claims that held by him, defendant, in 
virtue of a deed of gift. 

The^i^moonsiff observed that the evidence and the report of the 
ameen showed the land to belong to Gholam Ali; that the land 
named in the farkhuttee is not that claimed; and dismissed 
the suit. 

The plaintiff appealed, objecting to the ameen’s report, to costs 
having been allowed to Gholam Ali, who had no proof the land 
was liis, and asserting he had proved his case. 



21LLAH CHITTAGOKO. 



Judgment. 

The plaintiff claims the land as his, by a farklmttee dated 1197. 
To this document there are six witnesses, of whom he has examin¬ 
ed only three, who state generally that the land is his, but make 
no mention of any tank recently excavated. The clfitta shows this 
land to have been measured, on the 23rd January 1837, as the 
property of defendant. The phiintiff says the name yas altered, 
but has no proof whatever of the fact, nor can he otherwise account 
for the delay, eight days short of twelve years, in bringing this 
suit. On the other hand,fpos^e^ion of defendants is proved, and 
the survey is for them. The ameen^ moreover, reports, after compa¬ 
rison of the survey dags, that dags Nos. 726 and 727 have been con¬ 
verted into a tank, and that these are tlie land named in the fui’kliuttce, 
which does not refer to dagh 725, claimed by plaintiff. This state¬ 
ment is in a great measure borne out by defendants’ witnesses. 

The objections in the appeal to costs having been allowed to 
Gholam Ali cannot be maintained. Gholam Ali was the occu¬ 
pant of the land, and ought to have been sued as refusing to pay 
rent or vacate: he did not prove his right nor was it necessary he 
should do so. It was for plaintiff to substantiate his plaint Plain¬ 
tiff never having offered objections either to the survey or settle¬ 
ment by the revenue authorities, and now for the first time coming 
forward, I cannot consider he has made out any case for inter¬ 
ference with the proceedings of the survey and revenue officers, 
after so long a period has elapsed; and J therefore dismiss the 
appeal. 


The 16th December 1850. 

* No. 268 of 1850. 

Regular Appeal from decision •of Moulvee Abdool Jubbur^ Moonsiff 

of Isaapdriy dated 2nd April 1850. 

Deebchaud, (Plaintiff,) Appellant, 

versus 

Dataram and Elahee Buksh, (Defendants,) Respondents. 

Suit instituted 5th April 1849, for settlement with plaintiff of 
10 gundahs of ryuttee land, with wasilat, rupees 15-12. 

The plaintiff stated that, on 11th June 1841, he purchased the 
talook Rehmut Saher in turuff Noorjehan Begum, at a public sale. 
He subsequently sold to Dataram 15 gundahs of this land, but 
Dataram has taken possession of 1 k. 5 g., and refuses to pay for 
the 10 gundahs in excess. 

Dataram defendant replied that the land has been increased by 
deposit of the Droon nuUah, and that he cultivated the chur, and 
paid rent for it to the zemindar. The land formed no part of that 
sold by plaintiff, but had formed since that date. 
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'Elahee Buksh stated tliat plaintiff paid rent for las purcliased 
talook, but had no right to this land^ which was incremental^ for 
which Dataram held a pottah. 

The plaintiff rejoined, admitting the land to be a new formation. 

The nloonsiff dismissed the suit, observing that a small part of the 
land has formed previous to June 1841, but that the talookdar 
plaintift’ had not possession nor ^ had he settled for it with the 
zemindaf. * . • 

The plaintiff appealed, admitting the sale of 15 gundahs of land, 
but claiming the excess, which is increm^tal, and denying the right 
of the zemindar to grant a pptt*ah* for it, as it was in plaintiff’s 
talook. 

Judgment. 

The plaintiff admits that he ?old 15 guncfehs of land in his talook 
to the defendant Dataram. He thereby divested himself of all 
right to that quantity. And the deed of saie, specifying the boundaries, 
shows the east line to be the Droon nullah, wlilch, by a change of 
course or silting up, has added ten gundahs to the fifteen already 
lield in his own right by Dataram. Under Section 4, Regulation XI. 
1825, Dataram’s right to the increment is tlie same as to his pur¬ 
chased property, in which plaintift has no right remaining, and can 
have none therefore to the increment 1 dismiss the appeal. All 
costs to be paid by plaintiff. 


The 16th December 1850. 

No. 251 of 1850. 

Regular Appeal from a decision of Moulvee Syed Ahmed^ Acting 
Moonsiff of Satkaneahy dated 2nd April 1850. 

Musst Jumal Beebee, representative of ^Jahomed Hossein, 

• (Plaintiff,) AppeBant, 

versus 

Musst Buddeeool Juma, Sadiq Ali and others, (Defendants,) 

Respondents. 

Suit instituted 26th February 1848, to expunge defendants* 
name from the survey chittas, and cancel the decisions of arbitra¬ 
tors and of the deputy collector, and deduct 8 gundahs hasila 
and k. 2-2-3, waste land, from the jummabundee of defendants, 
and settle the same with plaintiff as her property, value ru¬ 
pees 11-6-4. 

The plaintiff stated that the above land, the hereditary property 
of Mahomed Hossein, had been by fraud of defendants recorded 
as the noabad of Sheebnarain and others; that on complaint being 
made, the deputy collector called arbitrators of the claim, but 
without due notice to plaintiff, who has still possession. 
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The defendants replied that the land was theirs by purchase, 
that they have possession and pay revenue. 

The moonsiff observed that plaintiffs had agreed to the appoint- 
ment^of the arbitrators through her son Akbur Ali. He noticed 
some discrepancies in the ameen’s report, and the ^absence of any 
record of the former moonsift*’s opinion, though he had himself visit¬ 
ed the spot He dismissed the claim. 

The plaintiff appealed, repealing her ^assertions, stating that 
Akbur Ali, her son, had no authority to agree to the arbitration, 
and that the report of the amceii and the award of the arbitra¬ 
tors did not agree. . , 

Judgment. 

The appeal having been admitted, the parties agreed to a com¬ 
promise: the plaintiff "and her son to receive dagh No. 1714, 
16 g. 2 c. of land, and the*- defendant Sadiq Ali to hold the 
remaining 1 k. 14. 1—the plaintiff not to sell the land, except 
to Sadiq Ali, and each party to pay their own costs. 

The order of the moonsiff is annulled and the case decreed 
according to the terms of the solanamah. 


The 16tii December 1850. 

No. 292 of 1850. 

Regular Jpgealfrom a decision of Moulvee Ahdool JuhhuT^ Moonsiff of 

IssaporCy dated 18/A April 1850. 

Raeshona Beebee and Jan Ali, (Defendants,) Appellants, 

versus 

Yesouf Ali, son of Summud Ali, (Plaintiffs,) Respondents. 

Suit instituted 11th June ^1849, for possession of 15 gundas 
of hasila land shikeemee turuff in mouza Bukhf/pore, rupees 31-4. 

The plaintiff* stated, that he inherited sundry small talooks of his 
father, w’’ho died in 1201, leaving plaintiff a minor ; that, with the 
exception of 4 c. of land, he has been dispossessed of the w'hole by 
Jan Ali, during his minority. 

Jan Ali defendant replied that whatever land he was entitled to, 
jflaintiff ’s mother had already recovered ; that some of the land had 
been made over to him, Jan Ali, and a farkhuttee promised, but not 
given liim; that a part of the land was purchased by him, defen¬ 
dant; that he had sold some of it to his wife Raeshona. 

Raeshona defendant said she had purchased the land of her 
husband Jan Ali. 

Munsoor Beebee and other daughters of Summud Ali said they 
did not claim the land. 

Hussen Ali and other talookdars said that rent was always paid 
byplalntiff and his mother. 
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The inoonsifF observed that^ agreeably to Clause 4, Section 6» 
Regulation V. 1831, be had issued notice, but no one but daughters 
had appeared. The plaint had been fully proved, and Jan Ali 
■ had been able to prove nothing whatever. He decreed for plaintMF, 
allowing 2 rupees shown to have been advanced by defendant, and 
divided the property among the heirs according to the Shura. 

The defendants appealed, complaining that many persons had 
been rn'lidS^efendants, apd asserting^tiiat they had held possession 
for 25 years, and that the moonsiff should have sent an ameen. 

JuDGMii^. • 

The plaintiff has given proof of the land being his by inheritance, 
which defendants only meet by a decree, referring to land in talook 
Mokeem not mentioned in this spit The points noticed in appeal 
are that parties haare been unnecessarily m^e defendants, a just 
cause of complaint to them, but, as th^ir evidence was not required, 
not to appellants. Possession for 25 year^has not been shown. On 
the contrary, though promising to file the chittas which were said to 
prove their right, appellants have not done so, and it is not stated 
what points an ameen should have been sent to investigate. The 
appeal must be dismissed. 


The 17th December 1850. 

No. 294 of 1850. 

Regular Appeal from a deeinon of Moulvee Zinnutoollaht Mooneiff of 

Xoaparah^ dated 25th April 1850. 

Musst Roslia Beebee, (Defendant,) Appellant, • 

Beyasha, (Flaintift,) Respondent 

Suit instituted 29th March 1849, for possession of 3 hanees 
of land, with wasilat, rupees 4-8 and reversal of the orders of the 
magistrate, total 58-8. 

The plaintiff stated that her late husband Shamut Ali gave 
her the above land in Phalgoon 1206, in exchange for the provision, 
she was entitled to, and that she was ejected by the defendant and 
others on the death of her husband in 1210, and that the defendant 
was maintained in possession by the magistrate. Her late husband 
held the land as talook Ariff Shah. 

Rosha Beebee, sister to Shamut Ali deceased, stated that her 
brother had sold her the land: she objected to names wrongly 
given, and pointed out contradictions in the evidence iu 
moonsiff’s and magistrate’s courts. 

The moonsiff <mserved that the witnesses to the deed of sale 
held by Rosha were not trustworthy; that the hibbanamah to 

20 
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plaintiff was of earlier date; that the deed says the sale is for 
debtSj the witnesses say to enable Shamut Ali to marry again. 
He considered the hibba a genuine document, and decreed the case. 

•'The defendant appealed, pointing out discrepancies in the evi¬ 
dence, stating that the stamp was of insufHcient rvalue) and the 
moonsiff did not summon a witness named.by her. 

Judgment. 

There are strong grounds •^for considering the hibbanamah held 
by plaintiff not to be genuine. jShe rested her case in the foujdaree 
on right of succession to Her late husband, making no mention of any 
gift Shamut Ali, it is admitted, dbuld write, but the liibba is signed 
by another person for him. The hibba was only written four or five 
years back, and witnessed by seven jpersons: one a brother and another 
a cousin of Bcyasha appeared in court; the other five are said to be 
dead. On the other hand the kubala held by defendant is dul}' 
attested, and on its execution she obtained possession of the talook, 
and paid rent to the zemindar. If the land had been given previ¬ 
ously to Beyasha, this would not have been unopposed. It is 
also in evidence that plaintiff and her husband were on bad terms, 
and lived separately. If the hibba were given her, it is not likely 
she would have allowed another to sign for him. Her only two wit¬ 
nesses also differ as to where the document was written, nor is it 
probable that, of the seven witnesses to the deed, the only survivors, 
after four years, should be the brother and cousin of tlie plaintiff, 
I consider the hibbanamah not genuine, and decree the case to the 
appellant, with ali costs. 


* The 17th December 1850. 

, No. ^01 of 1850. 

Regular Appeal from a Ued^on of Mouhee Jonab Ali^ Moonaiff of Sat- 

kaneaht dated lOth June 1850. 

Tumeezooddeen alias Tajooddeen, (Plaintiff,) Appellant, 

versus 

Kasim Ali, Mobarek Ali, and others, (Defendants,) Respondents. 

Suit instituted 2nd February 1848, for 2 kanees of dewuttur 
land, and to separate the same from the jummabundee of the defen¬ 
dants, and to record plaintiff’s name as a partner of Kasim Ali and 
Mobarek in the cbittas, rupees 16. 

The plaintiff stated that he and his late brother Torabooddecn 
bought the above land, being Keirath Nusseeroollah, for 50 rupees, 
on the loth Aughun 1182, and have always held possession; that 
at the recent survey the land was included in daffh 1402, 8 k&nees 

hut In hemg copied, the chitta was altered to 6 ianees and fhJ 
land settled in 1838. Plaintiff is stUl in possession. ’ “ 
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Kasim Ali defendant said he held the land in partnership with 
his uncle Mobarek Ali, as their hereditary property. He denied that 
plaintiff and Torabooddeen were brothers, but asserted that they 
were sons of different fathers, and that Torabooddeen had left heirs. 
He objected to the stamp for 16 rupees, since plaintifi' said he had 
paid 50 for the land. , 

Mobarek Ali said he had alw'ays had possession. 

Yar MsdfSIned and other defendants admitted plaintiff’s claim. 
Munnoo, defendant, on his own petition, stated he was brother 
to plaintiff, and that their father Ayenuddegn had bought. 

The plaintiff rejoined that whop kefrath the land was worth 50 
rupees, now that it is assessed only 16. 

The moonsiff observed that plaintiff had filed the kubalas and 
chittee, but had not proved eitlltr. He had brought witnesses to 
possession, which in the absence of anyjroof of right could not avail 
him. The moonsiff also observed on ^e new ink used in a kubala 
30 years old, and dismissed the suit 
The plaintiff appealed, stating that all the witnesses to the kubala 
were dead, but one of the sellers still alive, that proof of possession 
at the time of the survey was sufficient, and attempted to explain 
the moonsiff’s objections to the kubala. 

Judgment. 


The plaintiff claims the land, on a kubala selling it to him and 
Torabooddeen, but the witnesses are, he says, all dead; though one 
of the sellers, whom he might have summoned, but did not, is alive. 
The kubala is itself of doubtful authenticity. One signature is slightly 
altered, and there are several corrections in the document, and some 
witnesses’ names, apparently, are illegible; and the date l^is been 
apparently recently written, with very different ink from the 
rest of the deed. Plaintiff’s witnesses speak, to possession, but 
state that his father A^enuddeen, not ph,intfff, was the purchaser, 
and that Munnoo, one of the defendants, is his brother. His 
asserted right denied through Torabooddeen, he has not attempted 
to prove. 

With such contradictory evidence, the appeal can only be dis¬ 
missed. 
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The 18th December 1850. 

No. 402 of 1850. 

Segular Appeal from a decUion of Moulvee Sped Ahmed, acting Afoow- 

mjf of Batkaneah, dated Ath June 1850. ^ 

Mahomed Nazir and Asmut Ali, (Defendants,) Appellants, 

vereue 

Moulvee Hosun-ooz-Zumun/pazee, (Plaintiff,) and Shunsee* Sikdar, 

Defendant,) Respondent 

Suit instituted 1st Augi^t* 1849. Recovery of one rupee, fee 
due on a marriage ceremohy. 

The plaintiff, the cazee of Satkaneah, after quoting Section 8, 
Regulation XXXIX. 1793, and^ Construction No. 1042, stated 
that fees on all marriages in the pergunnah were paid to him, but 
that, without consulting liim, Asmut Ali defendant had performed 
the ceremony of marrkge between Mahomed Ali and Dewan 
Beebee, he sues for the usual russoom. 

Mahomed Nazir defendant, for himself and Mahomed Ali, 
replied that the marriage had been celebrated by Asmut Ali, who 
had been always in the habit of performing religious ceremonies, 
receiving 2 or 4 annas from the parties; that he had given fees 
to Shunsee Sikdar, the naib cazee, and informed him of his inten¬ 
tions. 

The moonsiff observed that the fact of the marriage and its cele¬ 
bration by defendant Asmut Ali had been fully proved; that the 
pergunnah cazee had no salary, but was appointed by Government 
for performance of such acts; that the fee of one rupee was rea¬ 
sonable^ and decreed accordingly. 

The defendants appealed, stating that the regulation prescribed 
that the fee should be voluntary; that the moonsiff had not 
enquired into the fees pdid*by defendant to tlfe naib cazee. 

Judgment. 

The plaintiff, the cazee of the pergunnah, claims the fee on a 
marriage which was celebrated without intimation given to him, or 
permission granted, and has fully proved these points. The defen¬ 
dants claim the right to have the marriage celebrated by whom 
they please. They have also pleaded payment of fees to the naib 
cazee, but have given no proof whatever of having done so. The 
issue is, whether marriages can be celebrated without the sanction 
of the pergunnah cazee. From the sunnud of appointment held by 
the cazee, the former orders of this court. Construction No. 1042, 
and Section 8, Regulation XXXIX. 1793,1 am of opinion that the 
object of Government in making such appointment, as stated in 
Regulation XXXIX. 1793, was, that there might be some 
. resp^table and responsible person whom, whether on the point of 
legitimacy or other subject coimected with the Mabomedan law. 
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it might hold responsible for an unprejudiced opinion. To allow 
other parties, without the sanction or Imowledge of the cazee, to 
celebrate marriages or perform other ceremonies, would be to defeat 
this object, as no value could be attached to an opinion given by any 
stray Mussulman, who might depose that he was mullah on the 
occasion. Neither would any respectability be attached to the office 
of cazee, as is at present the case. 

The TnsOTtnt of one rupee has not been objected to as excessive. 
I therefore confirm the moonsiif’s order, and dismiss the appeal. 

• t * 

The 20th DbcembiIr 1850. 

No. 405 of 1850. 

Regular Appeal from a decision of Moulvee Sped Jonah AH, Moonsiff 

of Satkaneah, dated Sth June 1850. 

Mahomed Serferaj, Vakeel, (Defopdant,) Appellant, 

versus 

Akbur Ali and Shaker Ali, (Plaintiffs,) and Petan Bcebee and others, 

(Defendants,) Respondents. 

Suit instituted 12th January 1850, for possession of g. 13-3 of 
noabad land, to cancel the kubalah and receipt held by defen¬ 
dants, and the orders of the magistrate to eject plaintiffs, with 
value of rice, rupees 49. 

The plaintiffs stated that Petan Beebee held 16 g. 1 c. of no¬ 
abad land, in the talook of Fyzoo her husband, as mohurana; 
that she sold this to plaintiff's in Assin 1209, and gave pos¬ 
session; that her son Asmut Ali never had any right to the 
land, but that Mahomed Serferaj, calling himself a {Ihrchaser 
from Asmut Ali, by connivance of Dewan Ali brought a suit be¬ 
fore the magistrate, gnd ejected plaintiff's iyotSi possession of 13 g. 
3 c. Plaintiffs still hold the remaining 2 g. 2 c. 

Mahomed Serferaj defendant denied that the land was the 
mohurana of Petan Beebee, who had never held possession. Asmut 
Ali had sold him, Serfaraj, 12 g. 2 c., on the 25th Assar 1207. 

Petan Beebee and Asmut Ali said that the land was mohurana of 
the former, and sold to plaintiffs as per deed duly registered. 

Ahmed Ali defendant, on his own petition, denied that receipts 
for revenue of the talook bearing any other name than that of Fyzoo 
were genuine. 

The moonsiff observed that the point for decision was as to who 
had authority to sell the land; that Petan had proved her right 
by hibba of her husband; and that the registered deed of sale was 
to have the preference; that all old documents connected with the 
tenure were made over to plaintiffs, except the hibbanamah held 
by Petan, which included other land, altogether 2 k. 6 g., and 
was therefore retained by her. He decreed for plaintiffs. 
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The defendant Mahomed Serferaj appealed, stating that plaintiff 
had given no proof of possession, that the hibbanam^ was forged, 
and endeavoured to ^row doubt on the value of the evidence 
adduced for plaintiffs. 

Judgment. 

The plaintiffs have proved the purchase of the land from Petan 
Beebee, who has produced a hibbanamah of her late husband giving 
it to her in lieu of mohuranar There seems no reason to doubt the 
authenticity of these deeds. Mahomed Serferaj claims the land as 
sold to him by Asmut Ali j but the right of this person to sell 
depends on the land not having-been previously alienated by his 
father Fyzoo. Witnesses have shown possession to have been given 
to plaintiffs, at the time of the purchase; and though the farmer 
Ahmed Ali denies he gave receipts for revenue in the name of 
either purchaser, those filed bear the names of both claimants to the 
land, and there is not the plighted trace of interpolation. Moreover, 
Mahomed Serferaj, tliough claiming the land from 1207, did not pay 
the revenue for 1208, which was paid for talook Fyzoo by Asmut 
Ali. 

I see no reason for disturbing the moonsifTs proceedings, and dis¬ 
miss the appeal. 


The 23d December 1850. 

No. 227 of 1850. 

Regular Appeal from the decision of Mouhee Zinnutoollah, Moonaiff of 

Noaparah, dated \5th March 1850. 

Prep Narayen and Maghun Dass, (Plaintiffs,) Appellants, 

versus 

Mohsen Ali, Ramchunder,^aftd others, (Defendants,) Respondents. 

Suit instituted 12th March 1849, for possession of 2 k. 19 g. 
1 c. 1 kr. 3 drs. of land, with wasilat, rupees 29-14-6. 

The plaintiffs state that they are owners of a talook in all d. 
2-5-17-2, in turuff Munohur Rae, the joint property of Ramchun- 
der and Ramjye. Plaintiffs held under the former only. Ramchun- 
der sold his share to Anund Mihee, plaintiffs continuing in posses¬ 
sion of the talook as before. Mohsen Ali, a ryut under them, refuses 
either to pay rent or give up possession. 

Mohsen Ali defenmmt stated that he held d. 1-9 of land under 
plaintiffs, and Shamsoonder, the talookdar of the share of Ramjye, 
by virtue of a pottah given to his father, by the purchaser in 1197, 
and has always paid rent, 22 Sicca rupees, for the tenure. 

Ramchunder defendant stated that Mohsen had not paid rent 
from 1195 to 1202. 

The plaintiff's rejoined that the land was not surv^ed in 1200, as 
in the occupation of Mohsen Ali or his father. 
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The moonsiff observed that the object of the suit was.to raise the 
rent of the land, which could not be allowed. lie considered plain¬ 
tiffs not to have proved their case, or the value of the land, and 
entitled therefore to rent only. He dismissed the suit 

The plaintiff appealed, stating that tlie pottah of 1197 was a 
forgery, and that a decree of court showed that defendant had no 
land in 1839, 1201 M. S. 

•w^ Judgment. 

The plaintiffs have proved possession of the land by the defendant 
Mohsen All and his refusal to pay the rent, their notice to him 
to pay up arrears or to vacate. , T^hd r^ply of the defendant is 
that he holds the land under a pottah dated 1197, granted to him by 
a former proprietor, and still in force by a decree of the principal 
sudder ameen, dated 3rd July 1?39, or 12CWL M. S. It appears, 
however, that deferfdant Mohsen Ali ^nd his father were deprived 
of all the land they tlien held, consequen^y the pottah of earlier 
date cannot be pleaded. It was then argued for defendant Mohsen 
Ali, that the zemindars had failed to enforce the order of the princi¬ 
pal sudder ameen, and that defendant had continued to pay rent as 
before; but this he was unable to prove, he could only produce 
dakhilas for various sums, rupees 4-1-1 for 1207, and 15-2-2 
for 1206. In no year does he appear to have paid Sicca ru¬ 
pees 22, the amount lie admits due on his tenure ; neither has he 
shown in any way that the dakhilas are for rent of the land posses¬ 
sion of which is now sued for. 

The plaintiffs claim wasllat at the rate of 3 rupees per kanee, hut 
have given no proof that such is the value of the land. In the case 
No 235, Mohsen Ali admits that the land is worth about 2 rupees; 
and this admission I consider sufficient to allow me to Sward at 
that rate in the absence of other evidence. 

I decree the case t% the appellants, ^rd.difect Mohsen Ali to 
settle with them at pergunnah rates, or to vacate the land within two 
months, and to pay wasilat for 1210 at the rate of rupees per 
kanee and all costs of suit in both courts. 


The 23rd December 1850. 

No. 235 of 1850. 

Regular Appeal from the decision of Mouhee ZinnutooUah^ Mooimff of 

Noaparahf dated Ibth March 1850. 

Shamsoonder, (Defendant,) Appellant, 

vereue 

Muhsen Ali, (PlaintifiF,) and Ramkoomar and others, (Defendants,) 

Respondents. 

Suit instituted 21st March 1849, to direct plaintiff to pay rupees 
11-12, rent for 6 kanees, being half of the land held by him, to the 
talookdar, and to receive a dtmbila for that amount 
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^ The plaintiff claimed the land at the above rate, on the grounds 
given in his defence in the preceding case No. 227 of 1850, viz., in 
virtue of a pottah, dated the 5th Assin 1197, 12 kanees, at a jumma 
of 22 Sicca rupees. 

Shamsbonder defendant denied that plaintiffheld 12 kanees, he had 
only 2 k. 19 g. and refuses payment of any rent. He Shamsoonder 
is the talookdar on behsdf of Ramkoomar, owner of 8 annas in the 
turuff. • * ^ 

Kurm Ali and other ciiltivators replied that plaintiff and 
his father always had the^land,^d had been dispossessed by Sham¬ 
soonder by force. *, • * ^ 

The moonsiff, referring to the preceding case, decreed for plaintiff, 
considering the pottah of 1197 valid, and the talooka pottah of Sliam- 
soonder not a real on^ ^ 

The defendant Shamsoonder appealed, stating that plaintiff had not 
proved possession of the land, and referring to the decree of the prin¬ 
cipal sudder ameen. * 

Judgment 

In the preceding case No. 227, my reasons for disallowing the 
pottah held by the plaintiff have been stated. Shamsoonder Sein, 
defendant in this case, is talookdar on behalf of Ramcoomar, who 
with Anund Mihee are joint proprietors of the turuff. 

The plaintiflF has shown no right whatever to the land, other than 
by the pottah which was cancelled by the principal sudder ameen’s 
decree of 3rd July 1839, and I therefore decree the case to the 
appellant, with all costs. 

The 27th December 1860. 

No. 236 of 1850. 

Regular Appeal frqfn the deckion of Moulvee Ahdool Futteh^ Moonsiff 

of Ddfeanfi dated 2lst March ^850 

Ameer Mahomed Bahadoor, (Defendant,) Appellant, 

nerme 

Suffer Ali, Munnoo, Mahomed Hossein, and others, (Plaintiffs,) 

Respondents. 

Suit instituted 3rd July 1849, to cancel the decision of the 
abkarree superintendent and the kubooleut, and recover rupees 31-5 
annas illegally collected. 

The plaintiffs stated that the defendant, who farms the opium 
in the district, seized and confined them in his golah, until they 
gave kubooleuts to pay 1 anna per diem and 16 rupees as detailed; 
that defendant levies higher rates than those authorised, and has 
obtained a decree against them from the superintendent of abkarree. 

The defendant replied |hat the plaintiffs gave the kubooleuts 
of their own free will, to him, the ab&arree farmer. 
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The- moonsiff observed that it had been admitted on behalf of 
the defendant^ that an award had been obtained in the abkaree 
department; that the witnesses to the kabooleuts are not trust¬ 
worthy, as they make no mention of the plaintiffs^ witnesses; that 
the receipts aiTd documents filed are not full proofs for defendant. 
He therefore decreed fop plaintiffs. 

The defendant appealed, stating, that he had engaged to pay 
Government for the abkaree farm, syid that plaintiff’s had engaged 
under him. 

The plaintiffs have brought witnesses fo show that they were com- 
l^elled to sign kabooleuts, and the defendant and others to prove that 
the kabooleuts were voluntarily given. So far the evidence is equal, 
but the circumstantial evidence appears to me to be altogether 
in favor of the defendant. lie is farmer of the abkaree, and the 
plaintiffs are professional abkars. It is*not asserted for them that 
they have abandoned their profession and taken up a new one ; and 
if this is not the case, how are they licensed ? No proof has been 
tendered tliat the rates stipulated in the kabooleuts are higher tlian 
ordinary; and as plaintiffs are the ordinary dealers in abkaree 
drugs, it is difficult to sec what object there could be in forcing 
them to cuter into engagements. The kabooleuts are dated 9th 
November 1848, and the suit instituted eight months afterwards, 
when plaintiffs were called on to ])ay. The practice seems to 
prevail here of entering into engagements and a year afterwards 
suing to have tlicm cancelled. I shall certainly not allow it in this 
case. The plaintiffs should have complained before if any illegal 
violence has been us6d towards them, not after withholjjiug rent 
from the farmer for eight months. I annul the moonsiffs order, 
and decree the case to the appellant, with costs^in both courts. 

• __ • • • 

The 27tii December 1850. 

No. 262 of 1850. 

Regular Appeal from a decision of Moulvee Zinnutoollak, Moonsiff of 

Noaparah^ dated 25th March 1850. 

Rammohun Ghose, (Defendant,) Appellant, 

versus 

Jadooram Dutt, Musst. Shoochureeto, and Doorga Sulletee, 

(Plaintiff’s,) Respondents. 

Suit instituted 29th March 1849, for k. 1-4-3 of lakhiraj and 
noabad land and correction of the chittas of survey, value 23 
rupees. 

The plaintiffs state that they held an hereditary tenure of k. 1-13-1 
lakhiraj minhae, in dewutter Eanooram Dutt, measured in 1126 

21 
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as dagh 94, but that in excess of the above k. 1-13-1 their ancestors 
had always held g. 6-3, forming a total area of 2 kanees,—such 
excess g. 6-3 being the gonzaesh of the tenure; that the said 
tenure forms no part of the turuff Jycram Dutt, nor had the owner 
of the turuff ever had possession of any part of thfe land held by 
plaintiffs, but that the defendant Eammonun Ghose, a recent pur¬ 
chaser of the turuff, endeavour^ to dispossess plaintiff ^wh p liave 
been more than 12 years in possession; tluit the deputy'collector, 
on institution of a suit by plaintiffs, gave them dagh 1613, k. 1-7-2, 
as lakliiraj minhae, and 16^2 and 1615,5 g. 3 c., which are in reality 
noabad, also as l^hiraj, ancfgave the dagh 1614, plaintiffs’lakhi- 
raj 19 g. to the turuff; that 2 kanees were plaintiffs’ property 
and measured as such, deducting 1-13-1 the minhae, g. 6-3 become 
noabad, for which plaintiffs are ready to settle; that dags 1616-17 
were measured as noabad and settled with Trecharam, the hus¬ 
band of Sulletee. Referring to another case in the moonsitf s court, 
plaintiffs request that the settlement of g. 6-3 may be made with 
them. 

The defendant Rammohun replied that the land in question is 
not minhae; that Ramjyo, the former proprietor, always collected 
rent for it, and that plaintiffs have already all they are entitled to. 

The moonsiff observed that the defendant had not pi'oved that the 
former purchaser received rent for the land; that he liad only pro¬ 
duced kabooleuts of kashtkars, the witnesses to which wore not 
trustworthy, and had not filed tlie chitta of 1126; that m another 
case a kabooleut said to have been given by plaintiffs had been 
disallowed as not genuine; that plaintiffs have held possession 
many years: and he therefore decreed for them. 

The dSfendant appealed, stating that he gave a jaldad or receipt 
for the turuff including dagh^ 1614, which ought therefore to be 
settled wdth him. * . « , i 

Judgment. 

Although it has not been urged by either party, the first issue is 
wliether, according to the precedent of Ilurgobind GJiose petitioner, 
the ordinary courts are competent to decide this case. The 
plaintiffs ai’e undoubtedly owners of k. 1-13-1, lakhiraj land, and 
daghs 1613, 1612, and 1615 contain this exact area. They state 
that they held 2 kanees, the difference being gonzaesh, in fact 
6 g. 3 c. in excess of their sunnud. This excess the collector 
has included in the turuff. There are no proceedings to show 
whether he acted under the resumption regulations or not; but 
under those regulations he was competent to determine the boun¬ 
daries of the rent-free tenure of the plaintiffs and to resume the 
excess, leaving to plaintiffs the remedy of an appeal to the special 
commissioner. This remedy they have not availed themselves of, 
but ten years after the survey bring this suit The evidence 
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brought forward by plaintiffs is merely the statements of witnesses, 
and two suits for rent brought by Rammohun, in which ho failed 
to establish his claim, but these suits do not prove any material 
point for the plaintiffs. 

On th^ other, hand the revenue authorities considered the land 
to belong to the turuff, held by defendant, and settled the land 
with him, the survey chitta showing it to have then been in the 
possessiof^ of Rammohun Ghose necz. • 

I consider that, setting aside thd question of jurisdiction, the 
plaintiffs have made out no case to authorise interference, after 
the lapse of ten years, with the prdcep3ings of the survey and 
revenue authorities; and I shall therefore reverse the order of the 
moonsiff', and decree the case to the appellant, with all costs. 


The 28th December 1850. 

No. 407 of 1850. 

Regular Appeal from a decision of Mr, L, W. Hutchinson^ Moonsiff 

of Putteeahy dated I3M June 1850. 

Khondkar Mahomed Petan, (Plaintiff,) Appellant, 

isersus 

Munnoo Captan, Akbur Ali, and Zeenut Ali, (Defendants,) 

Respondents. 

Suit instituted 3rd July 1849, for possession of k. 3-15-1 
of land by cancellation of the summary award and the pottah, 
with mesne profits, rupees 61-11-9. 

I'he plaintiff stated that the land is situated in turuffJFIurree- 
ram Nundee, a mehal the property of Goveniment. It w'as mea¬ 
sured as dagh No. 359, and held by Munnoo defendant at a rent of 
rupees 7-4. That th^ estate is now let m farm to Zeenut Ali, with 
whom Munnoo made no settlement; that plaintiff then paid to 
the farmer, and received from him a pottah including tliis and other 
land, in all k. 8-10-1, at a jnmma of rupees 8-8-5; but that 
Munnoo refuses to pay I’ent, and when sued produced a pottah of 
the land at 4 rupees jumma, as a talook, while it is w^orth 2-4 per 
kanee. 

The defendant Munnoo replied that he had a tank which had 
silted up; that he offered to settle for it but was not allowed, 
that the land is only 2 k. 10 g. not 3-15-1, and not valuable, being 
liable to suffer from floods. Zeenut Ali defendant gave a reply 
in support of the plaint 

The moonsiff observed that the pottah had been cancelled by the 
sale of the estate; that plaintiff had adduced no proof before 
the deputy collector that the land was worth 7-4 per kanee; 
on the contrary 4 rupees appeared to be the, value; that the 
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farmer, witliout consent of Government the proprietor, could not 
raise the rents. He dismissed the suit. 

The plaintiff appealed, repeating the plaint. 

Judgment. 

The plaintiff^s own witnesses, both in the revenue'and civil courts, 
failed to show that the land was worth 7-4, the rent claimed, while 
the defendant produced a ^pottah giving it to him^^ talook 
ryuttee, at 4 rupees, which,* moreover,"as plaintiff himself pays 
rupees 8-8-5 for k. 8-10-1, would appear to be about the value. 

The defendant certairriy yrkler former owners paid 4 rupees, 
as shown by the dakhilfls filed; and, as kudeemee ryut, does 
not appear liable to increase of rent. 

The appeal must be dismissed. . 

The 28th December 1850. 

Ko. 409 of 1850. 

Beffular Appeal from a decision of Mr, L, W. Hutchinson^ Moonsiff of 

Putteeaht dated 8M June 1850, 

Parbuttce Churn Biswas and Tamee Churn Biswas, (Defendants,) 

Appellants, 

versus 

Pounder Acharj, (Plaintiff,) Respondent. 

Suit instituted 3rd March 1849, for 3 cowrees of land lakhi- 
raj behalee, being a road, and to alter the chittas of survey by insert¬ 
ing plaintiffs and his brother’s names with those of Pukecrchand 
and others, and possession of 1 krant 1 dlu 3*d. 15 r. of land and 
value of a sooparee tree, total rupees 14. 

The plaintiff* staged that die land (a road, and sooparee trees,) 
is hereditary lakhiraj, and how held by him ‘and his brother, that 
it was surveyed as the property of his father and uncle, but that in 
copying the chittas Fukeerchand and other names were alone re¬ 
gistered as owners of the dagh No. 3453, which includes this as 
well as other land. The defendants had encroached on the road, 
cut down a sooparee tree, and destroyed a tengra belonging to 
plaintiff. 

Doinun, for self and other heirs of Fukeerchand, defendant, ad¬ 
mitted the truth of plaintiff’s statement; as did also Binda defendant, 

Parbuttee Chum Biswas, for self and Tarnee Churn Biswas, said 
that the road was public. They denied cutting down the tree or 
destroying the tengra. They, defendants, bought the land they 
occupy in 1837. 

Obhoychurn Acharj corroborated Parbuttee’s statement. 

The moonsiff observed that the proprietary right of plaintiff was 
indisputable; and as Fukeerchand and other registered proprietors 
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made no objection to the registration of plaintiff’s name, no one else 
could do so; that plaintiff had been forced into court by Tarnee 
Chum Biswas who had destroyed the tengra; and that there was no 
proof of the sooparee tree having been cut down. He decreed for 
plaintiff for the road, with costs against all defendants. 

Parbuttee Churn, for himself and Tarnee Churn Biswas, appealed, 
repeating their assertions, denying they had removed the tengra, 
and objocttng to pay costs. • 

Judgment. 

The moonsiff has bestowed on {his p«tty village squabble quite 
as much attention as it deserves.. Two*decrees of court, dated 10th 
March 1801, and 11th May 1809, show the road to belong to plain¬ 
tiffs, who are therefore entitled to be recorded as owners though 
they may not be justified in closing the roach a point not mooted in 
the court. The principal point urged in appeal was that only one 
witness liaving actually seen Tarnee ^hurn remove the tengra, 
tins person should not be held liable for any part of the costs ; but 
that one witness is a respectable person and worthy of credit, and 
his evidence is corroborated by all the others, even the defendants, 
who admit that it is notorious that Tarnee Chum did remove the 
tengra. I shall not interfere with the moonsiff’s order, but dismiss 
the djbpeal. 


The 30th December 1850. 

No. 272 of 1850. 

Regular Appeal from a decision of Moulvee Ahdool Fuiteh^ Moonsi^ of 

Deeang, dated Sth April 1850. 

Hatcelas, (Defendant,) Appellant, • 

versus 

0 

Ameer Mahomed and Mahomed Azeeai,» (PHintiffs,) Respondents. 

Suit instituted 5th October 1847, to cancel the award of the 
deputy collector in a suit under Regulation VII- 1799, and recover 
the amount of rent, with damages, rupees 54-10-2. 

The plaintiffs stated that they owned a talook under turuff Zuob- 
oonissa, which talook had been unlawfully settled w'itli the defen¬ 
dant, which settlement they (plaintiffs) had sued to cancel; that 
defendant had obtained an award for rent against them, and had 
distrained their property on several occasions as detailed. 

The defendant replied that plaintiffs held land in his talook, and 
that he had sued them and distrained for rent due. 

The moonsiff observed that the jummabundee had in another case 
(No. 273) been decreed to plaintiff; that all the damages claimed 
could not be awarded, in consequence of more than one year having 
elapsed since the date of the deputy collector’s decree. He decreed 
for plaintiffs for rupees 8-7, and damages to the same amount. 
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The defendant appealed^ stating he had appealed the other case 
also, and objecting to the costs. 

Judgment. 

In the other case No. 273, I have decided that the plaintiffs in 
both these suits have a right to the settlement and that it was 
wrongfully made with Habeelas; still it wds made with him by the 
collector, and to him the Government looked for the revenue- The 
party in possession with whom, the settlement is made, must have 
power to collect the rent from his tenants until the settlement be 
cancelled. • ^ 

I cannot uphold the moousifis order in this case, but must decree 
the appeal, with all costs. 

The'SOth December 1850. 

No. 273 of 1850. 

Regular Appeal from a decision of Moiilvee Ahdool Futtehy Moonsiff of 

Deeang, dated %th April 1850. 

Habeelas, (Defendant,) Appellant, 

versus 

Ameer Mahomed, Mahomed Azeem, Munnoo Futteh, and others, 

(Plaintiffs,) Respondents. * 

Suit instituted 4th October 1847, to cancel the settlement of 
the jummabundee of Habeelas and Kasim Ali, for d. 2-3-17-3, and 
reverse the orders of the revenue authorities, rupees 102-15. 

The plaintiffs stated that tliey were hereditary proprietors of a 
junglebooree talook in mouza Roesoota, held at a juuxma of Sicca 
rupees 41,> which talook had been surveyed fxartly as noabad and 
partly as held under turuff Zueboonissa. That on the 20th August 
1839, the turuff was sold for arrears of revenue to Shahabooddeen, 
who sold it to plaintiffs f tiirfc, again falling inflco arrears, the turuff 
was again sold, and purchased by Government; that a settlement 
of the talook was in the first instance made with plaintiffs, to which 
settlement Habeelas was a witness, but that subsequently the whole 
of the talook w^as settled with Habeelas at 16 rupees per droon. 

The plaintiffs then enter into much extraneous matter, and claim 
the settlement of the talook. 

Habeelas defendant, for himself and brother Kasim Ali, replied 
that plaintiffs had been formerly nonsuited in this case; that all 
their rights had ceased when the land was sold for arrears of 
revenue. 

The collector stated that he did not consider a reply to be 
required. 

The moonsiff observed that the land had been hereditary in 
plaintiffs’ family as a talook, and remarked on the irregularity of the 
deputy collector in having made a settlement while the case was 
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pending in the civil court; that Government, having purchased the 
turufF, had the same rights as other owners, but could not eject the 
old talookdars, if they agreed to the jumma fixed; that a decree 
of the principal sadder ameen filed did not benefit defendant, as it 
merely awarddd rent. He decreed for plaintiffs. 

The defendant appealed, repeating that the plaintiffs’ rights ceased 
when the estate was sold for arrearg, and asserting that Government 
could settle the talook with whom tl^y pleased. 

Judgment. 

The plaintiffs have shown that they gre hereditary owners of a 
talook held under turuff Zuebobnissa, and that they became by 
purchase owners of the turuff also. The turufl' was sold for 
arrears of revenue w'hen their rights to it bepame extinct; and the 
only issue is whether the sale of the turuff affected their other 
rights as hereditary talookdars. It has been argued for them that 
under Section 26, Act L 1845 the talook remains as before, but it 
has not been actually proved, though the presumption is that the 
talook existed at the time of the decennial settlement. It was an old 
tenure as shown by a pottah in 1162 M. S., ten years after the decen¬ 
nial settlement was made. The land was at first given to plaintiffs 
by the tehseeldar when the whole estate became the property of 
Government, but this was disallowed by the collector. A deputy 
collector then recommended the land to be given to plaintiffs; but 
the additional collector ordered it to be settled witli Habcelas, if he 
would pay an adequate jumma. No reason for ejecting plaintiffs and 
settling with defendant was assigned by the additional collector, 
though under Section 14, Kegulation VII. 1822, he should have 
done so. Subsequently, on the 10th July 1847, the additional 
collector made the settlement with plaintiffs, provided they obtain¬ 
ed a decree in the moonsiff ’s court ;• an unnqpessary order, as the 
decree would have Sufficed of itself^ 5ncl the additional collector 
had no power to cancel his former settlement with Habeelas. 

The plaintiff's being old talookdars, probably of the period of the 
decennial settlement, certainly of a date very little subsequent to 
it, and the collector having assi^ed no reason for depriving them 
of their talook, which he has given to Habeelas, who appears to 
have had no right whatever, I Siall confirm the order of the moon- 
siff and dismiss the appeal. 

The moonsiff not having made any clear distinction between 
the rights of plaintiffs as talookdars, and as purchasers of the 
turuff^ it is necessary I should state that I decree to plaintiffs the 
settlement of the talook only, from the date on which they may 
obtain possession under the court’s order: all costs to be paid by 
appellant. 
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The 30th December 1850. 

No. 403 of 1850. 

Regular Appeal from a decision of Mr, L. W. Hutchinsonj Moonsiff 

of Putteeah, dated 10/A June 1850. 

Hossein Ali, auction purchaser, (Defendant,) Appellant, 

versus 

Merge Ali and Sharaut Ali, (Plaintiffs,) and 
Abdool Futteh and others, (Defendants,) Respondents. 

Suit instituted 27th M^rch 18^9, for recovery of rupees 36-6 
illegally collected, and to cancel a settlement at rupees 9-14, and 
a chullan of 5 rupees,—rupees 51-4. The plaintiffs stated that they 
held two separate plots of land 3-11-3, as noabad, and 9 kanees 1 
cowree as turuff under Koylas Chunder, to whoin for both tenures 
they paid rupees 18-2 yearly since 1205, rupees 4-2 for the 
noabad, and rupees 14 for the other tenure. These tenures 
fell subsequently, the noabad into Halecmoonissa’s, and the 
other into Doorga Dass’s hands; when the former and her husband 
Abdool Futteh compelled plaintiffs to pay 9-14, and to give a 
kabooleut, which they did, and paid till 1210; that the other 
tenure 9 k. 1 c. was sold for arrears of revenue by the former and 
bought by liossen Ali defendant, who compelled plaintiffs to pay 
5 rupees. The two talooks pay rupees 18-2, or for the above 
period of five years, 90-10. 

Koylaschundcr and others received . 70 

Halecmoonissa ..... 52 

Hossen Ali ..... 5 


Total, . 127 

being 36-6 in excess oof t|ie legal demand, which plaintiffs sue to 
recover. 

Ilossein Ali defendant claimed the land by purchase. 

Haleemoonissa replied that plaintiff's had given a kabooleut for 3 
Jw 11 g. 1 c., at a jumma of 9-14; that they attempted to evade 
jiayment by representing the talook as belonging to turuff Shamrae. 

Kumroonissa and others, defendants on their own petition, claim¬ 
ed the land as part of turuff* Ramjye. The settlement, under which 
Hossein, the appellant, claims, has been reversed. 

The moonsiff^ after remarking on tlie extortion practised by the 
zemindars, declared the kabooleut to have been taken illegally, and 
decreed a part of the claim to plaintiffs, a part being Starred by 
neglect in not appealing from the deputy collector’s orders. 

The defendant Hossein Ali appealed, claiming the whole of the 
land, complaining that a part of Kaleemoonissa’s claim had been 
allowed, and the whole of appellant’s rejected; that the land is 
Jc. 7-6-1 not 3-11-1. 
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Judgment. 

The inooiisiff has decided only on the point of oppression, hut 
several other points remain to he' determined. The plaintiffs held 
originally Iwo ^nures, one for k. 3-11-3 and one for 9 k. 1or, deduct¬ 
ing waste, 8 k, 17 g., which passed into the hands of different owners, 
they still holding as talookdars. As far as can be ascertained from the 
record, the collector’s proceedings "api^ear to have been extraordi¬ 
nary. By an order dated* 8 th October 1842, the collector reverses 
the sale of the talook held under Kojlas Chunder, and transfers to 
turuff Rainjye 3-15-1, and settles •as hoabad 3-15-1. By an 
order dated 26th June 1844, the collector makes 3-11 noabad, 
and transfers 3-15-1 as towfeer to the turuff'; and on 20tli 
October 1848, at the request of the farmer, he apparently sold the 
whole for arrears jof revenue to Ilossen Afi. What the tenures 
may now really be, does not appear; and it is necessary that this 
point should be thoroughly investigated. •Ilossen Ali has instituted 
a suit to establish liis right as purchaser, in this moonsifl‘’s court, 
when these points will probably be ascertained. The plaintiffs 
have themselves attempted fraud in this case, by representing their 
tulooks sometimes as their own property, sometimes as part of 
turuff' Shamrae. 

I annul the moonsifF’s order, and remand the case for re-trial, 
with the suits instituted by Ilossen Ali, auction purchaser. The 
value of the stamp to be returned. 


The 30th December 1850. 

• No. 408 of 1850. 

Haleemoonissa, (Defendant,) Appellant, 

versus * ^ • 

• • • 

Mirza Ali and othoi’s, (Plaintiffs,) Respondents. 

The same case as the foregoing No. 403, and remanded with it. 
The value of the stamp to be returned. 
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Puksent: M.*S« GILMORE^ Esq.^ Judge. 

— ? . • 

The 7th Decemb^ 1850. 

No. 9 of 1848. 

Appeal from a decinion of Moulvee Mahomed Faroohy late ladder 
Ameen 6f Balasorey dated 2bth November 1848. 

Mutldun Moliun Mahapater, on part of Rajkishore 
Mahapater, (Defendant,) Appellant, 

versus 

Nundkishorc Mundul, and after his demise Puddum Loclmn 

Mundul, (Plaintiff,) Respondent. 

CiiAiM, rupees 791-7-0, principal and Interest on a rahin tumu~ 
dated 18th Bysakh 1254 U., or 28th April 1847. 

The particulars of this case, as well as the former decision of this 
court tliereon, will be found at pp. 64 to 69 of the Zillah Reports 
for the month of June 1849, and the Sudder Court’s orders remand¬ 
ing it for furtlier investigation will likewise be found at pp. 77 and 
78 of the Sudder Dewanny Reports for March 1850. 

The followinnp is the result of the investigation held fh confor- 
inity with the Court’s orders: 

My reasons for pai^ly upholding anTlpaj^tlj^ reversing the decision 
of tlie lower court decreeing the plaintiff’s claim, on the previous 
occasion, though I entertained doubts of the genuineness of the 
bond filed by tlie plaintiff, was that only that part of the sudder 
ameen’s decision, which declared the 2 annas share of Tarkoonea 
and the half of the sloop Omurpershad liable to sale in execu¬ 
tion thereof, was appealed against. And as regards the question 
of nonsuit, with reference to the precedent laid down in the case 
of Rampershad Roy, appellant, versus Gobrad Chunder Baboo, 
respondent, decided by the Sudder Court, under date 25th April 
1845, I am not, on a more mature consideration, of opinion that 
the present case is liable, as the principal defendant, whether collu- 
sively or not, acknowledged judgment But as it appears that the 
sudder ameen omitted to hold any investigation respecting the plea 
set forth by Muddun Mohun Mahapater and Rughoonath Das, 
defendants, (the latter individual appealed under a separate number,) 
that the raMn tumusookh was a forgery, and had been written after 
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Nundkishore Mundul^ the original plaintiff, had pi'oceeded to Poorce, 
where he died without ever returning to his home; and I enter¬ 
tain doubt of the genuineness of the said document, in consequence 
of the suit liaving been instituted twenty-eight days before the 
expiration of tlie period specified in the bond for tiie payment of 
the money, though that period was only two months, and likewise 
because the plaintiff applied for the release. of the property of 
Gobind Mahapater, the individual who executed the bond, as w^ell 
as tliat of all the mortgaged * property with the exception of the 
2 annas share of TarkoQiiea and the 8 annas share of the sloop 
Omurpershad, which had Keen ,sold by Gobind Mahapatcr to 
the appellants, before he had realized any part of the sum which 
he sued for, and which was due from the said Gobind Mahapater; 
I consider it right that the defendants, appellants, should have an 
opportunity of proving their assertion that the bond was wx'itten 
after Nundkishore Mundul went to Pooree, before the case is again 
disposed of. And it is therefore ordered, that the case be returned 
to the present sudder aineen, in order that he may call on the 
defendants to furnish proof of tlieir plea, and, after giving full consi¬ 
deration to the foregoing remarks, touching the genuineness or 
otherwise of the rahin tmmisookhy pass such orders in the case as 
he may deem proper. 

Copy of this decision will be filed in appeal case No. 10 of 1848, 
instituted by Rughoonath Das, my decision in which has been vir¬ 
tually cancelled by the Sudder Court’s order, though no separate 
appeal was preferred therefrom. 

The value of the stamp of appeal wull be refunded as usual in 
both cases. 

i 

The 7 th Dkcemder 1850 . 

* 'Nb. 48 of 1849. 

appeal from a decision of Moonskee Chirrihoollah, Moomtff of ^alasorcy 

dated XQth April 1849- 

Brijaiiund Das, (Plaintiff,) Appellant, 

versus 

Puddum Lochun Mundul, (Defendant,) Lalla Tofaram Rai and 

Lalla Madhub Rai, (1st Mozahims,) and Radha Sham Rai, (2nd 

Mozahim,) Respondents. 

Claim, possession on 1 goonth, 15 biswas, 2 kanees of land, 
fonning part of the paigah^ or boundary line, of mouza Makoolpore. 
Suit laid at rupees 5. 

This case, which was decided by this court on the 13th December 
1849, and the particulars of which will be found at pages 139 and 
140 of the Zillah Decisions, was remanded by the Sudder Court, 
under date 3rd July 1850, for a full and regular decision. ]\Jy 
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remarks regarding the fysalla of the IGtli July 1835, on which 
tlie moonsiff rested his decision, not having been contained in the 
judgment itself, though in the recital of the proceedings held 
before the lower court, it was said not to have been passed on account 
of the pdigah in dispute,—and in conformity with the Court’s order, 

1 proceed to pass the following judgment: 

I have re-perused the decree of the sudder ameen of tlie 16th 
July 1835, and find that tlie cause of attion in that suit was 1 battee 
of land, claimed by the plaintiffs, Musst. Koornamye and Kishen 
Mohun Das, as part of mouza Makoplporc,and stated by the defend¬ 
ants Puddum Lochun Mundul and Viuikishore Mundul to be a 
portion of thelakhiraj land known by the name of Hubbeeb Khan’s 
garden; and tl*at, althougli it is tlicreiii recorded, as one of tl»e 
reasons for believing that the said 1 battee of land was the property 
of tlio defendants, *that there was an old paigah or hedge surround¬ 
ing it, it is not specified in the said decree tliat the paigah itself 
formed part of the land then under investigation; neither are tlie 
boundaries of the one battee of land therein defined. I also myself 
visited the spot, on my late tour of circuit to Balasoro, and ascer¬ 
tained that the map of the disputed paigak and the paigah to tlie 
west of the public path, which intervenes the two paigahsy which 
was filed in the moonsifl['’s coux't, and was referred to in my decision 
of the 13tli December 1849, is correct; and both the pnignhsy as far 
as I am able to judge from the trees growing upon them, must have 
been in existence for tlie last 25 years and upwards. It therefore 
appears to me tliat any person having an estate on the south side of 
the Mahanuddee, or any other river, would have just as much 
right to cross the water and prevent any one from repairing his 
hedge on the north side of it, as the defendant, respondent, has to 
prevent the appellant from repairing the hedge suiTouiiding his 
property; and I am ^f opinion, from tlje «%idc%ice adduced by the 
appellant, and the fact of tlie public road running north and south 
between the paigah of the respondent’s garden to the west, and the 
paigah of mouza Makoolporc, the property of the plaintiff^ to the 
east, that the 91 liaths of the latter paigah^ the property in dispute, 
is the property of tlie appellant; and the decree of the 16th July 
1835, quoted by the moonsitt*, atlbrds no evidence to the contrary. 
It is therefore ordered, that the decision of the moonsiif be reversed, 
and that the 91 haths of the paigah on tlie east side of the public path 
bounding the Makoolpore estate, be decreed as the property of the 
plaintiff, appellant. The respondent will pay the appellant’s as well 
as his own expenses in both courts, Avith interest to tlie date of 
payment. 
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The 2Ctii December 1850. 

No. 56 of 1850. 

Appeal from a decision of Moonskee Sheikh Ghurrihoollali^ Moonsiff of 

Balasorey dated hth July 1850. 

Gopenath Paneegi’ahec, (Defendant,) Appellant, 

versus 

Lokenath PaneegralieO, (Plaintiff,) Respondent. 

Kishoree Mohun Paneegrahee and four other Defendants did not 

enter appearance before either court- 

Ceaim, rupees 54-8-0, principal and interest on account of the 
rent of 6 bcegahs, 2 goonths, 2 biswas of resumed bilmottur land, 
from 1252 to 1255 U. 

The plaintiff stated the land, on account of which the rent was 
claimed, was his hereditary property, and that his father himself 
and his nephew had uninterruptedly held possession, and it was mea¬ 
sured and settled at half rates in liis name by the deputy collector, 
who delivered to him a pottah and copy of the settlement fysalla. 
He also stated that he liad realized the rent of 1250 and 1251, 
amounting to rupees 20-4-6, by summary process from tlie defend¬ 
ants who cultivated the land, and had instituted a suit under Regula¬ 
tion VIIL 1831, for the rent of 1256 U., and granted a pottah of 
the land to Pershad Punda from 1257 ; and as the defendants had 
not paid the rent from 1252 to 1255, he instituted the present suit 
for its recovery. 

Gopeenath Paneegrahee, defendant, stated that the land, for the 
rent of which the plaintiff sued, formed part of 21 beegahs, 16 
goonths, 3 biswas of land, which belonged to tljeir common ancestor, 
and that he, defendant, and not the plaintiff, was in possession of it; 
and it was recorded in jureeb bkoureah as belonging to him ; but as 
the whole of the above ^lajid was held un4er one it was 

settled in the plaintiff’s name, and he, with the view to make it 
appear that the land belonged solely to him, surreptitiously caused 
the fact of his (the defendant’s) possession to be erased from the 
bhmreah after it was filed in the collectorate, and made it 
appear that he merely cultivated it; and this circumstance having 
been brought to the notice of the collector, he ordered that no 
copy of the document was to be granted to any one. lie likewise 
stated that he instituted regular suits in 1844 and 1847, to set aside 
the summary decision for the rent of 1250 and 1251, realized by the 
plaintiff, but they were struck oS on account of default and other 
irregularities in the plaints, and he was about to sue a third time 
when the plaintiff'persuaded him to refer the case to arbitrators, 
and the land in question, which was in his (defendant’s) possession, 
was allotted to his share. 

The plaintiff replied, denying that any arbitration had taken 
place. 
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The moonsiff held that, as the claim was for rent, it was only 
necessary to ascertain whether the rent of the year preceding that, 
or those, on account of which it was claimed, had been paid by the 
defendant; and as the plaintiff' had obtained a summary decree for 
the rents* of M50 and 1251, and he disbelieved the defendant’s 
statement regarding the land having been allotted to him by the 
arbitrators appointed to adjust thq dispute between him and tlie 
plaintiff, notwithstanding the depu^ collector had dismissed the 
plaintiff’s claim for the rent of 1256, ne decreed accordingly. 

In appeal, the defendant advan(;ed the same pleas as those set 
forth in his answer before the lower coivt, and further stated, if the 
dispute which existed between him and the plaintiff, who is his 
grandfather, had not been settled by arbitration, he would have 
caused him to execute a kubooleut since 1252. 

Judgment. 

Since it is clear that the plaintiff afld defendant are descended 
from one coramcm ancestor, and the defendant has been in possession 
of the land for a number of years prior to 1250, neither of these facts 
having been denied by the plaintiff, and it is further evident that, 
after the plaintiff realised the rent of 1250 and 1251 by summary 
process, the defendant twice instituted suits in the civil court to re¬ 
cover the amount paid, which were dismissed on account of default 
or irregularity, and that he was about to institute a third suit when 
certain respectable persons, at the request of the plaintiff, persuaded 
liim to submit his dispute with the plaintiff to arbitration, and tlmt the 
land in dispute, according to the evidence of three of the arbitrators, 
was awarded to the plaintiff, I see no reason whatever to disbelieve 
the story about the case having been submitted to arbitration. 
Moreover, thei*e is little doubt that, if the plaintifTs statement was 
correct, and that he had any right to *1116 rent of the land, he would 
have adduced proof fo sliow that he hafl collected the rent previous 
to 1250 and 1251, and he would not, after having obtained a sum¬ 
mary decree on account of those years, have omitted for five years 
to sue for the rent of the succeeding years, and then have sued for 
four years’ rent in the civil court, and for the rent of the fifth, viz., 
1255, in the collectorate. But it appears that the salisnamah, which 
is said to have been filed before the deputy collector, was not pre¬ 
sented before the moonsiff, nor w^as it called for, and the plaintiff 
has not produced a single document in support of his claim. The 
moonsiff’s investigation is therefore, in my opinion, insufficient and 
incomplete. Had the plaintiff annually sued for the rent of the land, 
and had not the defendant instituted suits in the civil court to can¬ 
cel the summary decision for the rent of 1250 and 1251, or had 
not the dispute between the parties been referred to arbitration, 
then the sursuree decision might have been sufficient ground for 
decreeing the plaintiff’s claim and referring the defendant to the 
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civil court to estaWish his right; but such is not tlie case. It is 
therefore ordered, that the moonsiff’s decision be cancelled, and that 
tlie case be remanded to the moonsiflj in order that he niaj call for 
the salisnamahy and give the defendant an opportunity of caiising the 
attendance of the remaining witnesses to that document, or produc¬ 
ing any other , proof in support of his statement, and that the 
plaintift' may at the same time adduce any proof he may possess to 
establish his riglit to collect the rent. The value of the stamp of 

appeal will be refunded as usual. 

« 

• - 

The 12tii DecTember 1850. 

No. 52 of 1850. 

Appeal from a decision of Lnhneenarain Rai, Moonsijf of PooreCt dated 

2^Mh June 1850, 

Maliadeb Misser, (Plaintiff,) Appellant, 

versus 

Dhunardhun Mahapater and Fakeer IVIahapator, sellers, and 
Bhobunce Patjoosce and Dconbundoo Mahapater, (Defejidants,) 
Respondents. 

Possession on 6 biswas, 6 gundalis, 2 cowreos, 2 krants of land, 
situated in mouza Birramchutiderpore, pergunnali Rahung, toge¬ 
ther -with the cocoanut and other trees thereon, with wasilat from 
1254 to 1256 U. Suit laid at rupees 30-8-6-6. 

The plaintiff states that, on the 12thBysakh 1253 U., he pur¬ 
chased 10 beegahs, 22 goontlis, 10 biswas of land, for the sum of 
rupees 340, from Dhunardhun Mahapater and Fakeer Maliapater, 
part of which he rented to otlier ryuts, and part including the land 
in dispute, which farmed pdl't of the Government hhoureah^ No. 
4569, he retained in his*owif possession, but placed it in charge of 
the khundait of the village, as his house was situated some distance 
from it; and when he went to the village in 1256, and called on 
the khundait to account for the produce of the cocoanut trees, he 
said that they had been taken possession of by Bhobunee Mahapater 
and his son Deenbundoo Mahapater; and as they refused to give 
him re-possession, he instituted the present suit against them and 
the sellers. 

Dhunardhun Mahapater and Fakeer Mahapater replied that they 
had sold the land to the plaintiff and put him in possession, and 
were therefore in no way responsible to him, 

Bhobunee Patjoosce and Deenbundoo Mahapater stated that the 
land in dispute was part of the ijmalee^ or joint, property of Bhignes- 
sur Pahraj, Dhunardhun Mahapater, and others, who quarreled, 
and a division of their pi’operty took place, when the land in dispute 
was allotted to the share of Bhignessur Pahraj, the brother of Bho- 
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bnnee Patjoosee, and it was measured previous to settlement in the 
name 6f Bhignessur, under No. 4558 of the Government bhourenh. " 

The moonsiff held that, notwiths^ntlipg both the ameens, who 
were deputed one after the other to hold local enquiry, reported 
that the defendaflts were in possession of tnore land under No. 4558 
of the bhoureak than waS* registered in that document,-j-the first 
ameen liaving stated the excess quantity to be 2 hiswas^ and the 
second one 5 bistcas^ —such small tliscj'epancies might t^ke place at 
the measurement of one lot of land without encroaching on, or 
diminishing, from, the just proportion^ tho adjoining oni?; and as the 
witnesses examined before the ameens stated that tlie land was noio 
in the possession of the defendants, and he did not consider that the 
plaintiff’s witnesses had proved that it ever was in the possession of 
the plaintiff, or the persons from whom he pufehased it, he dismiss¬ 
ed his claim. 

The appellant complains that the moonsiff had dismissed his 
claim, thougli it was proved that the defendants were in possession 
of more land than they were entitled to, and his witnesses had de¬ 
posed that the land was his. 

Judgment. 

Since the plaintiff claims the land in dispute as part of 5 goonths 
8 biswas, appertaining to No. 4569 of the Government hhoureah^ 
which he purchased from Dhunardhun Mahapater and Fakeer 
Mahapater, who acknowledged having sold it to him; and the 
defendants, Bhobunee Patjoosee and Deenbundoo Mahapater, claim 
it as part of 12 gooidhs 3 belonging to No. 4558 of the 

said bhoureak; and it is clearly proved by the witnesses examined 
by Lokenath Das ameen, deputed to bold local investigation, and 
also from the eviden«e of the ameen Jiifnseir taken before the 
moonsiff^ that, including the land in dispute, the defendants are 
in possession of 5 biswas of land more, aneWthe plaintiff of so 
much less, than they ought to be, according to the bhoureak 
above referred to; and the trees on the lands in dispute are 
in excess of those on the lauds of either, at the time of mea¬ 
surement; and the witnesses examined before«the ameen stated that 
the sellers were in possession prior to tlie sale, and that the defend¬ 
ants afterwards took possession, there can exist no doubt that the 
land in dispute, viz., the 5 biswas above alluded to, forms part of 
the land No. 4569, purchased by the plaintiff, and that the defend¬ 
ants, Bhobunee Patjoosee and Deenbundoo Mahapater, taking 
advantage of his not residing on the spot^ took possession of it. And 
it is hereby ordered, that the appeal be decreed, and, on execution of 
this decree, that the plaintiff be put in possession of the said 5 biswas 
of land with the trees thereon; but as the plaintiff * allowed the 
defendants to get possession of the trees through his own neglect, 

23 
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and it would appear^ from the fact of the trees not having been 
included in the Government bhoureahj that they were unproductive, 
I do not consider him entitled to wasilat. The plaintiff^s costs in 
both courts will be defrayed by the defendants, Bhobunee Patjoosee 
and Deenbundoo Mahapater, less the amount incutred on account 
of the claim made for wasilat. 


Thb Sbd December 1850. 

No.^3? of 1850. 

Appeal from the decision of ‘Mokeechunder Moonsiff of Dhumnagur^ 

dated 9th May 1850. 

Adikund Sahoo and ten others, (Defendants,) Appellants, 

versus 

Kumul Lochun Birhm, father and guardian of Bhagbut Per- 

shad Birhm, (Plaintiff,) Respondent. 

Sonatun Birhm, Defendant, absent in appeal. 

Claim, the cancelment of an istimraree pottah for 12 rupees, 
dated 17th Maugh 1251 U., for Putnah Attaoollapore, and wasilat on 
account thereof from 1251 to 1256 U., with interest amounting to 
rupees 113-2-0-4 krants. Suit laid at rupees 125-2-0-4 krants. 

The plaintiff stated that Putnah Attaoollapore forms part of the 
dewutter lands granted by Gourang Rai to the Gobind Jeo takoor, 
the right of managing which, together with the performance of the 
Shewapoqjah of the takoor, jointly devolved by inheritance on, and 
had been established by a decree of court to be vested in, Sonatun 
Birhm ^nd Hurry Ram Rai, and that, on th6 death of the latter, he 
vras succeeded by his mother, Musst Ubayah, who, with Sonatun 
Birhm, equally shared the rant, amounting to 30 rupees, and 2 ru¬ 
pees salamee, untif 1250‘U., when a quafrel took place between 
them, and in 1251 U. Sonatun, unknown to Musst Ubayah, granted 
an istimraree potiatmyi the Putnah in his own and Musst Ubayah’s 
names to Kishen S^oo and Bhugwan Sahoo, at an annual jumma of 
12 rupees; and on Musst Ubayah’s demanding her usual share of 
the rent, they refused to pay it and only gave her 2 rupees, on the 
occasion of the Sooniaht and she in consequence instituted a suit. 
No. 347 of 1848, for the recovery of her ^are, and subsequently 
died, having first made over her interest in the land to Bhagbut 
Pershad Birhm, on whose part he, the plaintiff, now sued to procure 
the cancelment, of the istimraree pottah^ 

The defendants, with the exception of Sonatun Birhm, who sub¬ 
sequently filed a separate ^swer, denied ever having paid 30 ru¬ 
pees rent, besides 2 rupees salamee on account of the Putnah, and 
.stated that their ancestors purchased it from Dewan Kundroop Das, 
and through fear of Gourang Rai, the Mahratta amil, nominally 
made it over as dewutter to the Gobind Jeo takoor, and paid an 
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annual rental of 46 cahuns of cowrees to the takoor; and subse- 
qxiently their ancestors paid 10 rupees to Bunsee Bullub Rai, and 
after him to Sonatun Birhm; but in consequence of a dispute exist¬ 
ing among the defendants, they did not cause the land to be mea¬ 
sured as their Khurreedah, and allowed it to be included with the 
drwutter land of the takoor; and when Sonatun Birhm and Musst 
Ubayah pressed them for an increased rate of rent, they adjusted 
their differences by agreeing to pay 8*rupees, as Soonia salamee, in 
addition to their former jumma, and got an istimraree %wttah for 
12 rupees from Sonatun Birhm %*^d JMusst Ubayah, on the 
17th Maugh 1251, according to •which they paid rent to Sonatun 
Birhm, and got his receipts till 1254 ; but Sonatun Birhm did not 
demand the rent of 1255, and instigated Musst Ubayah to sue for 
her share of the rent from 1251 to 1255, andDn the death of Musst. 
Ubayah, stating his grandson to be her heir, he caused his son, 
Kumul Lochun Birhm, to institute the* present suit to cancel the 
pottah and collect the higher rental, 

Sonatun Birhm, after orders had been issued for the exparte inves¬ 
tigation of the case as far as it related to him, filed an answer, deny¬ 
ing having executed the istimraree pottah for the share of Musst 
Ubayah in favor of the other defendants, or being aware that 
she had granted any such pottah on account of it; but he 
admitted that he had granted the pottah in his own and Musst 
Ubayah^s names, without her consent, at the solicitation of the other 
defendants, and Musst Ubayah subsequently refused to ratify it, 
consequently the engagement entered into between him and the 
defendants was not completed, and they neither paid rent to him nor 
to Musst Ubayah. • 

The moonsiff, for the reasons recorded at length in his fysalla, 
held that the execution of the istimraree pottah on the part of Musst 
Ubayah was not proved; but as Sonatun Birh& had acknowledged 
writing the pottah in his own and Musst Ubayah’s names, the trans¬ 
action, as far as his share of the Putnah was concerned, must be up¬ 
held, and he accordingly ordered that the istimraree pottah of Musst 
Ubayah’s share of Putnah Attaoollapore be cancelled, and that the 
rent of the said share from 1251 to 1255 be paid by the Sahoo 
defendants to the plaintifi', and that the istimraree pottah granted by 
Sonatun Birhm on account of his own share be upheld, and that 
the plaintiff’s claim to have it cancelled be dismissed. He also direct¬ 
ed the respective defendants to pay their own expenses, and the 
Sahoos to pay those incurred by the plaintiff, after making a ratable 
reduction therefrom on account of the portion bf the pottah that 
had been confirmed. ^ 

The defendants urge, in appeal, that the joint execution of the 
istimraree pottah by Sonatun Birhm and Musst. Ubayah was 
established, and that the moonsift’’s distrust of tlie evidence adduced 
by them was based on conjecture; also that the pottah granted by 
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Sonatun Birhm showed that the former rent of the putnah was 
only rupees 10. 

Judgment. 

It Is clear from the evidence of all the witnesses 4o iXxe'istimraree 
pottah that Musst Ubayah was not present when the document 
was written at Burwah Poorsottumporc, and the evidence regarding 
its attestation generally is contradictory. IJor instance, four witnesses 
depose that the document was'taken to Musst. Ubayah at Jhajporc 
to be signed, and afterwards brought back to Burwah, where it was 
attested by Sonatun Birhui; ^and^the other witnesses depose that 
it was signed by Sonatun Birhm at Burwah, when he, the said 
Sonatun, said he would afterwards cause it to be signed by Musst. 
Ubayah, but whether, she ever signed it or not they could not state; 
and, as remarked by the moonsiif, it is not probable that Musst 
Ubayah would, in the absence of Sonatun Birhm, at the dictation of 
strangers first sign the pottah; neither is it credible that Sonatun 
Birhm would grant an istimraree pottah st n. oi rupees 10, 

on account of 13 maunds, 1 goonth, 13 bisw'as of lakhiraj land, the 
proceeds of which cannot be less than three or four times the said 
sum, unless he did so, as is represented, to defraud his co-partner 
Musst. Ubayah. It moreover appears from an adjusted bond exe¬ 
cuted by the wife of Gourang Rai, the original lakhirajdar, on the 
25th Aughun 1252, in favor of BeenooSahoo and others, accoi’ding to 
which she mortgaged the land as security for the loan, that the 
jumma is recorded in tlie said bond at rupees 30; and the appel¬ 
lants adduced no proof that the rent prior to 1250 w'as only rupees 
10. Therefore, agreeing with the moonsiff’ that Musst. Ubayah w'as 
not a pirty to the pottah, I sec no reason to interfere with his 
decision, and hereby confirm U, and dismiss the appeal, with costs. 


The IItii December 1850. 

No. 51 of 1850. 

Appeal from a decision of Mokeschunder Roy^ Moonsiff of Dhumnayhur, 

dated \7th June 1850. 

Rugoonath Das and Basoordeb Das, (Plaintiffs,) Appellants, 

versus 

Canoongoe Bissumber Mahapater alias Mungraj, (^Defendant,) 

Respondent. 

Possession of 65 beegahs 16 goonths of the Byturnee river, wdth 
wasilat from 1247 to 1256, amounting to rupees 20, and to strike 
out the same from the niqba of talook Dusserutpore, and annex it to 
mouza Pityepore, talook Shamsoonderpore, in cancelment of the 
deputy collectox-’s proceedings of the 3rd January 1839. Suit laid at 
rupees 270. 
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The plaint sets forth that mouza Pityepore, talook Shamsoonder- 
pore, is situated on the north bank of the river Byturnee, and that 
its proprietors, Kusseemooddeen Maliomed and his ancestors, enjoyed 
the right of fishery in tlie river from Peecha Mharra, the west 
boundary*of the village, to the boundary of mouza Jynterah, also 
appertaining to talook Shamsoonderpore, on the east, and granted 
pottahs to his ryuts till 1241. Wheji the whole of the river running 
along the Shamsoonderpore estate, .was, owing to the ignorance 
of Kusseemooddeen’s harpurdaz^ measured as appertaining to 
mouza Jynterah, the defendant laid claim to it, as belonging to 
Dusserutpore, which led to the oase Ceiiig made over for investiga¬ 
tion to the deputy collector employed in adjusting boundary disputes, 
who, on the 3rd January 1839, declared the portion of the river in 
dispute to belong to Dusserutpore, and struck it off the ruqba of 
Jynterah; and the plaintiff's having subsequently purchased on 
different occasions 11 annas of Shamsoonderpore, and mouza Pitye¬ 
pore having been allotted by butwarrah to their share, they sue for 
the re-annexation of the river to the said mouza. 

The defendant denied the plaintiff's’ right to the river, or that it 
ever appertained to, or was struck oft* the ruqha of, moxiza Pityepore, 
and pointed out that a Basoodeb Das, one of the plaintiffs, was teh- 
seeklar on the ]>art of Kusseemooddeen, at tlie time the river was 
measured as belonging to Jynterali. It was not at all probable that 
it was thus measured tlirougli ignorance on the part of Kusseemood- 
deen’s karpurdaz ; and if it had been, Kusseemooddeen w^ould have 
pointed out the mistake to the surveyor or deputy collectoi’, before 
the decision of the boundary dispute between him and defendant; 
and had the plairitiff‘s*been in possession of any pottahs or hisoduns, 
relating to tlie fishery, they would have filed them before tfie deputy 
collector at the time of settlement. IJe also stated that it was clear 
from a kurarnameh oaAfysalla of a pun»liyot, executed in 1151, and 
a wah~goozasht or char^ dated 1156, as well as other documents of a 
prior date, that the river in dispute belonged to liis estate, Dusserut¬ 
pore; and the deputy collector, believing those documents to be 
genuine, decided the case in his (defendant’s) favor; and he and his 
ancestors have from time immemorial been in possession of tlie said 
river, viz., from Nusserpore ghaut which is the same as the Dusse¬ 
rutpore ghaut, on the west side, and the Gopeenath Thakoor ghaut 
on the east. 

On the 6th April 1850, Abdool Kadir, zemindar of mouza Chand- 
pooi'ah, presented a petition of objection, in consequence of the moon- 
siff having, after proceeding to hold a local enquiry, fixed on Peecha 
Mharra to the west, and Dhoba ghaut to the east, as the boundaries 
of the disputed river, whereas the portion disputed between the 
plaintiffs and defendant extended only as far as the Gopeenath 
Tliakoor ghaut to the east, and the portion between the latter place 
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and Dhoba ghaut belonged to his zemindaree Chandpoorah, but his 
gomashta having died at the time the river was measured, it was 
annexed to Jynterah without his knowledge. 

The moonsiff*, for the reasons detailed at length in his prpceedings, 
held that the right of the defendant to the river between Peecha 
Mharra and the Gopeenath Thakoor ghaiut, which measures 54 
maunds 24 goonths, was fully established, and decreed thus much 
in his favor ; but the remaining portion •between the Gopeenath 
Thakoor ghaut, which is on the south bank of the river, and Dhoba 
ghaut, which is on the north baftk adjoining Jynterah, (the said two 
j)laces being situated in an* oblique direction from one another,) he 
awarded to the plaintiff's as belonging to Pityepore, and rejected 
the claim of the mozahim, Abclool Kadir, to that portion of it, as he 
liad preferred no claim to it at the time of settlement, and had not 
sued to cancel the settlement proceedings. 

In appeal, the plaintiffs fVeiterated their former pleas, and contend¬ 
ed that the bhoureah papers of mouzas Misserpore, Pityepore, and 
Jynterah all showed that the river in dispute belonged to Pitye- 
pore; for though it was measured as belonging to Jynterah, this was 
merely done because Jynterah was one of the largest villages of 
talook Shamsoonderpore of which both Pityepore and Jynterah 
formed integral parts, and the proprietors of Jynterah laid no claim 
to it; and they also asserted that the fysalla^ ikrarnamehy and 
char said to have been executed in the years 1121, 1151, and 1156, 
which had been filed by tlie defendant, were not genuine 
documents. 

Judgment. 

The plaintiffs sued to cancel the order of tKe deputy collector of 
the 3rd January 1839, and to get possession of tliat portion of the 
river Byturnee, whigh runs along the south boundary of mouza 
Pityepore, talook Sham%obrfderpore, wliich nfouza is bounded on 
the east by the Dhoba ghaut ferry, and on the west by a creek called 
Peecha Mharra, as appertaining to Pityepore. The said portion of 
the river having been decided by the deputy collector to belong to 
mouza Dusserutpore, situated on the south bank of the river, 
therefore the question for decision is simply whether the said por¬ 
tion of the river belongs to Pityepore or Dusserutpore. And 
since it appears that in consequence of the river in dispute 
liaving been measured in 1241 U. as appertaining to mouza Jynterah, 
talook Shamsoonderpore, a dispute arose regarding the right thereto, 
between the zemindars of Shamsoonderpore and Dusserutpore, who 
both claimed it as appertaining to their respective estates, and the case 
Tvas referred for investigation to the deputy collector employed in the 
adjustment of boundary disputes, who, on the grounds that the pro¬ 
prietor of Shamsoonderpore had produced no documentary evidence 
whatever, to prove that the river appertained to mouza Jynterah, and 
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that it was manifest from the fysallaoi theSthShawul 1151 U., 
executed by the pnnchayet assembled by order of the Mahrattah 
hakims to adjust a dispute arising out of the same cause, wherein 
it is recorded that the river belongs to Dusserutpore and not 
to Pityepore Nahornugger, and a char, dated 17th Rubee-al-awal 
1156 U., from which it appears that the proprietor of Dusserutpore 
had been mulcted in consequencp of some person having been 
drowned in that portion of the river ^tho boundaries being therein 
defined) which belonged to his zemindaree, and likewise from the 
accounts relating to the fishery vn thai part of the river from 
1233 to 1244 U., all of which wjere filed by the zemindar of Dus¬ 
serutpore, decided on the 3rd January 1839; that the portion of the 
river in dispute belonged to, and was the property of the proprietor 
of, Dusserutpore; and although the plaintiffs, who have purchased 
their interest in the estate (Shamsoonderpore) after the above deci¬ 
sion was passed, now claim it as belonging to mouza Pityepore, 
which they state has been allotted to them by butwarrah, they 
have not adduced a single document to show that the river belonged 
either to Jynterah or Pityepore; neither do the settlement papers 
of mouza Misserpore situated to the west of Pityepore, which I 
called for from the collectorate, in any way bear out the appellants’ 
assertion that the river is therein shown to belong to Pityepore ; 
and I see no reason whatever to distrust the genuineness of the 
documents filed by the respondent. I am therefore of opinion that 
no part of the river in dispute ever did belong to Pityepore, and the 
moonsiff should have dismissed the plaintiff’s claim in toto, and not 
to have disturbed the deputy collector’s decision, by dividing the 
river between Dusserutpore and Pityepore. Had the plaintiffs 
sued for the river as appertaining to Jynterah, there might have 
appeared more reason for his dividing it, as the part of the river 
adjoining that in dispute towards the ^st appertains to Jynterah; 
but not a single document has been pi-oduced to show that any part 
of the river belonged to Pityepore, or had ever been claimed as 
belonging to it during the last hundred years and upwards. It is 
therefore ordered, that the appeal be dismissed, and that so much of 
the moonsiff’s decision as declares any part of the river to belong to 
Pityepore be annulled, and that the respondent be left in possession 
of it according to the deputy collector’s decision; but if the moza- 
hiin has any claim to the river this decision will not affect his rights; 
and as the respondent has preferred no appeal from the moonsiff’s 
decision there is no necessity for disturbing his orders about the 
costs. The appellants will pay their own costs in appeal. 
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The I7tu December 1850. 

No. 55 of 1850. 

Appeal from a decision of Moheschmder Roy^ Moomiff of Dhumnagur, 

dated Hth July 1850. 

Kuroonee ,Jenna and Bhagbut Saijit Sipgbar, (Defendants,) 

Appellants, 

versus 

Musst Kishen Priya Dey and Sheikh Abdool Kadir, (Plaintiffs,) 

” liQspftndents. 

Cliowdhry Bhagbut Hurry Cliundun Mahapater, (Defendant,) absent 

in appeal. 

Claim, the cancelment of a kubalali, dated 5th Poos 1251, on 
account of an 8 annas share of surburakarec mouza Dhobabil, 
pergunnah fThajpore, and,,to hold the same as hustohoody also the 
cancelment of the deputy collector’s order for duklul'kliurij, dated 
19th March 1845, with wusilat from 1252 to 1254 to the amount 
of rupees 168-11-10-10 kts. Suit laid at rupees 293-11-10-10 kts. 

The plaintiffs stated that mouza Dhobabil, situated in talook 
Raotrapore, was the joint projierty of Bhabgrahee Das, the husband 
of Kishen Priya Dey, Bhugutchurn Canoongoc, and Bhugwan Das, 
and that Bhagbut Jenna, the father of Kuroonee Jenna, collected 
the rents as surburakar and paid the same to the zemindars; that 
on the said talook being divided, tlie mouza in question was allot¬ 
ted to Bhabgrahee Das, to whom Kuroonee Jenna paid the rent, 
and in order to pay the Government revenue and liquidate certain 
debts, Bhabgrahee Das sold an 8 annas share of the mouza to 
her, Kishen IViya Dey,' and Cliowdhry Bhagbut Hurry Chundun 
Mohapater defendant, and she^paid her share of the purchase money 
from her stridhun t and sit the settlement of tlie property tlie 
commissioner declared Bhagbut Jenna entitled to hold possession 
of the mouza as surburakar, in amendment of the deputy collector’s 
proceedings confirming his right as moquddum ; but neither Bhagbut 
Jenna nor his son, Kuroonee Jenna, executed a surhurakaree 
kubooleut, and the plaintiff, Kislien Priya Dey, and Chowdry Bhagbut 
Hurry Chundun Mahapater collceted hustabood till 1249; that in 
1250 Kuroonee Jenna executed a kubooleut as karjee on the part of 
Bhagbut Hurry Chundun, and collected his share of rent, and Kishen 
Priya Dey collected her share through Joodeshtee Mliaintie; and a 
quarrel afterwards taking place between plaintiff and Bhagbut 
Hurry Chundun about the collections, the latter, on the strength of 
the mouza having been settled as the surhurakaree of Kuroonee 
Jenna’s father, caused him, unknown to the plaintiff, to execute 
a kubalah for her sliare of the mouza in the name of his kurpur- 
daz, Bhagbut Saint Singhar, on the 5th Poos 1251; and notwith¬ 
standing plaintifi'’s opposition the said Bhagbut Saint Singhar was. 
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by the deputy collector’s order of the 19th March 1845, recorded 
as proprietor of the 8 annas share of the surburakaree, and she 
vras referred to the civil court for redress; and in 1252, Bhagbut 
Hurry Chundun/ on the strength of his purchase, took possession 
of the whole mnuza and dispossessed her. She further stated that 
she in 1255 sold a 4 annas, and farmed the other 4 annas of 
her 8 annas share to Sheikh Abdool^Kadir, who was going to collect 
as formerly, when Bhagbut Hurry €hundun, through his karpur- 
daz, Bhagbut Saint Singhar, sued*the ryuts under Regulation 
V. 1812; and when they appealed^ the deputy collector, 
he, in consequence of the 8 apnas* share of the surburakaree 
having been recorded in Bhagbut Saint Singliar’s name, dismissed 
their appeals, together with the plaintiff’s and Sheikh Abdool Kadir’s 
inozahims. The plaintiffs therefore, considering the kubalah executed 
by Kuroonee Jenna in favor of Bha£>:but Saint Singhar detrimental 
to their interest and opposed to the Goverj?inent Orders of the 25th 
September 1838, sued for the cancelment of the kubalah and the 
deputy collector’s order for the dakhil kharij, dated the 19th March 
1845, &c. 

Kuroonee Jenna denied the plaintiffs’ claim, and stated that his 
ancestors acquired a moquddumce title in the village in the time 
of the Mahrattahs, which title was confirmed by tne deputy col¬ 
lector at the time of settlement; but on Chowdry Bhagbut Hurry 
Chundun’s appealing to the commissioner, he decided that his father 
was only entitled to possession as surburakar, and as he contem¬ 
plated appealing against this decision, neither his father nor himself 
executed kubooleuts as surburakars. He also denied ever having 
been karjee to Bhagbut Hurry Chundun, and stated that he sold 
an 8 annas share of the surburakaree to Bhagbut Saint* Singhar 
in 1251, in consequence of disputes existing between himself and 
Musst Kishen Priya about the collections,•and he subsequently sold 
4 annas of the zemindaree appertaining to Bhagbut Hurry Chun¬ 
dun’s share to the same individual, and that Bhagbut Hurry Chun¬ 
dun did not purchase the 8 annas, claimed by Kishen Priya Dey, 
in the name of Bhagbut Saint Singhar. He further stated that 
when Abdool Kadir purchased 4 annas of Kishen Priya’s zemin- 
daree rights in the mouza, he attested the kubalah as witness, and 
when he (defendant) and Bhagbut Hurry Chundun quarreled, and 
the latter sued the ryuts before the deputy collector of Bhuddruck, 
Abdool Kadir filed a petition, stating that the village was never 
hustabood, and that it was his (the defendant’s) mouroosee surbura- 
kareCi and the deputy collector dismissed the suits instituted by 
Bhagbut Hurry Chundun, and his orders were confirmed on appeal 
to the commissioner. He likewise stated that surburakars were in 
the habit of selling their surburakaree rights. 

24 
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Cbowdhry Bhagbut Hurry Chundun denied the plaintiff*’s claim, 
and generally corroborated the statement made by Kuroonee Jenna. 
He likewise stated, in addition, that the sale on the part of Kuroonee 
Jenna to Bhagbut Saint Singhar had been approved of by him, and 
therefore the Government Orders of the 25th September 1838, wliich 
prohibit the sale of surburakaree tenures on the part of the 
surburakars without the consent of the zemindars, did not affect 
the sale in the present instan8& , 

Bhagbut Saint Singhar also denied the plaintiffs claim, and 
corroborated the statement of Kuroonee Jenna, and further stated 
that when Kishen Priya filed* a petition of objection to prevent the 
share purchased by him from being registered in bis name, her son 
Barndeb Das also presented a fabricated kubalah, asserting that he 
had purchased a 7 annas share of the surburakaree from Kuroonee 
Jenna^s father, but both their objections were rejected, and he was 
recorded as proprietor of t)ie portion purchased by him. 

The moonsiff*, for the reasons stated in his decree, held that the 
sale of the 8 annas share of the mouza on the part of Kuroonee 
Jenna to Bhagbut Saint Singhar, and the dakhil kharij or registry 
of the said purchaser's name as the proprietor thereof, were invalid, 
and that the plaintiff was entitled to wasilat to the amount of 
rupees 151-13-4-10 krants from the said Bhagbut Saint Singhar, 
because notwithstanding the commissioner declared Kuroonee 
Jenna’s father had a mouroosee surburakaree right to the 
village, neither his father nor himself executed kubooleuts as 
surburakars; and whereas it was not proved tliat the defendant 
had paid the jumma assessed on the mouza at the settlement to the 
zemindars, he was of opinion, from the evidence of the plaintilPs 
witnessel, and certain dpeuments hied by him, that the zemindars 
had collected hustabood from fhe ryuts; and he decreed the above 
amount of wasilat^ dnd»the^ancelment of tlie^sale and dakhil kharij 
made in favor of Bhagbut Saint Singhar; but he passed no orders 
as to whether the mouza was to be upheld as a surburakaree 
tenure, or whether the collections were to be made hustabood by 
the zemindars, as the plaintiffs had not made any definite application 
to that effect 

In appeal, the defendants object to the above decision, stating that 
their right as surburakars, as well as their possession as such, was 
proved by the commissioner’s roobakaree of 16th December 1840; 
the evidence of their witnesses, the zemindar’s receipts, and the answer 
of Bhagbut Hurry Chundun defendant, and also from the roobakarees 
held in the dakhil kharij and summary suits; ^d they had neither 
intimated their relinquishment of the surbur^aree before any court, 
nor had the plaintiffs ever instituted proceedings to cancel the 
commissioner’s orders, &c. &c. 



ZILLAH CUTTACK. 


171 


The two issues of fact arising out of the pleadings are: first, 
whether the pJaintiffs are entitled to hold the village in dispute as 
hustaboodi or are Kuroonee Jenna and Bhagbut Saint Singhar enti¬ 
tled to hold possession of it as a surburakaree tenure; scondly, 
whether Kuroonee Jenna possessed the right to sell a poi'tion of it 
or not. 

Judgment. 

Regarding the first question, as ,the mouroosce surburakaree 
title of Bhagbut Jenna, the father of Kuroonee Jenna, was confirmed 
by the commissioner on the 16th December 1840, corresponding 
with the 4th Poos 1248, in amMidmenfr* of the settlement deputy 
collector’s proceedings declaring him entitled to hold possession of 
the mouza as mnuroosee moquddum^ and no documentary evidence, 
with the exception of some copies of kubooleuU and poutees filed by 
Chowdhry Bhagbut Hurry Chundun, one of the defendants in the 
present suit, in the offices of the canoongoe- and the deputy collector, 
and copy of a petition, dated 24th July 1841, according to which 
Kuroonee Jenna is represented to liave acknowledged the justness 
of a claim made against his father by the said Bhagbut Hurry 
Chundun, has been adduced to prove that Kuroonee Jenna or his 
father ever relinquislied their title to retain possession of the 
mouza on the terms conceded bv the commissioner: and the said 
documents cannot be admitted as evidence, as the suits instituted by 
Bhagbut Hurry Chundun were dismissed on the grounds of the 
commissioner’s order confirming the surburakaree; and Bhagbut 
Hurry Chundun himself admits Kuroonee Jenna’s title to hold the 
mouza as siirburakar, and states that tlio mouza was not hustabood, 
the right of Kuroonee! Jenna to possession as surburakar (;finnot be 
set aside, because he and his father negledlfecl to execute surbura¬ 
karee kubooleuts; moreover the cause-of their not having executed 
such kubooleuts is saifi to be that they eofltemplated preferring an 
appeal to higher authority to obtain their moquddummee rights. It 
also appears that when Musst. Kishen Prya Dey sued the ryuts for 
the rent of 1251 U. with the view to hold the mouza hustabood, 
her claim was dismissed under date 22nd April 1844, on the inoza- 
him of Kuroonee Jenna, because tlie commissioner had upheld his 
surburakaree title and the sale of 8 annas; of the surburakaree in 
1251 to Bhagbut Saint Singhar, was proved to the satisfaction of 
the deputy collector, and the purchaser’s name recorded in the 
collectorate records on the 19th March 1845, on the grounds of the 
purchaser’s possession and the commissioner’s order of the 16th 
December 1840, notwithstanding tlie opposition offered by Musst. 
Kishen PriyaDey. Therefore, for the above reasons, and because no 
measures have ever to the present time been adopted to set aside 
the said order of the commissioner, there can exist no doubt, in my 
opinion, that Kuroonee Jenna is entitled to possession of the mouza 
as surburakar. 
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And as regards the right of Kuroonee Jenna to dispose of the 
tenure or any portion of it by sale, althongli the copy of extract 
(paragraph 7) of the Government Orders of the 25th September 1838, 
filed by the plaintiff, interdicts the sale of such tenlires without the 
consent of the zemindars; it conveys no authority to the zemindars 
to cancel surburakaree tenures and hold them hustahood at pleasure, 
(if they possesssed such power, not only would it be useless to uphold 
such tenures at the time of the settlement/ but not a single surbura¬ 
karee tenure would exist in the district, as every means within the 
power of the zemindars is ^hready exerted to oust the holders 
of these tenures;) and lam of epinion, with reference to Clause 
8 , Section 15, Regulation VIL 1799, that the zemindars, and 
especially those in this district where it has always been the practice 
for hereditary moqucfdums and surburakars to sell their tenures, 
with or without the consent of the zemindars, are equally bound 
to register the sales made hy such under-tenant as the moquddums 
and surburakars are to report such transfers to them; the tenure 
itself being always responsible to, and liable to sale by, the zemin¬ 
dars for the rent payable to them by their under-tenants; and in the 
present instance, at all events, the order above referred to cannot 
affect the sale, as Chowdhry Bhagbut Hurry Chundun, the joint pro¬ 
prietor with the plaintiffs, has expressed his assent to the sale on 
the part of Kuroonee Jenna to Bhagbut Saint Singhar- In addition 
to the above it appears that, although the plaintiffs have sued claim¬ 
ing the mouza as part of the hustabood portion of their estates, they 
have only sued for the net difference between the mofussil or ryuttee 
and the sadder jumma, and calculated the value of the suit accord¬ 
ingly ; ^^ereas they should have laid the suit at the full amount of 
the sudder jumma of tl#share claimed, plus the amount of wasilat 
It is therefore ordered, thatcthe appeal be decreed, and that the 
decision of the moonsifF- be reversed. The respondents will pay 
their own and the appellant’s costs in both courts, with interest to 
date of liquidation. 


The 27th December 1860. 

No. 60 of 1850. 

Appeal from a decision of Mahomed Arshudy Moonsiff of Kendraparah, 

dated \%th July 1850. 

Manik Sahoo, (Defendant,) Appellant, 

versus 

Fakeer Mahapater, the nepliew, and Bhagbut Bearah, the son of 
Issur Mahapater, deceased, (Plaintiffs,) Respondents. 

Claim, rupees 15-8-0, principal of a rahun tumussookf dated 25th 
Srabun 1247, and interest to the same amount, total rupees 31. 
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The plaintiffs stated that the defendant, on the date above quoted, 
borrowed rupees 15-8 from their ancestor, Issur Mahapater, and 
executed the tumussooky pledging, as security for the payment of the 
amount with interest in four months, 22 goonths of khnrreedah 
land, in mouza* Murreah, pcrgunnah Teekun; and Issur Mahapater 
having died in Kartikb 1250 before the money w^as paid, they as 
his heirs sued for the same. • 

The defendant denied the claim, apd stated that at the time he is 
alleged to have executed the bond he lived with his brothers, 
Gopee Sahoo and Heera Sahoo, ati^ all business was carried on, 
and debt contracted in the name.of his eldest brother, which state 
of things lasted till 1248, in the months of Assin and Kartikh of 
which year his brothers died. He further stated that he, defen¬ 
dant, subsequently borrowed money from Baboo Gouree Sham 
Jenna, and mortgaged the land to him, and, being unable to pay the 
debt, he afterwards, on the 15th September 1849, sold him the 
land for rupees 36, and that, prior to his disposing of the land to the 
said individual, some other persons wished to buy it, and the plain¬ 
tiff Fakeer Mahapater offered him rupees 25 for it, which he would 
not have done if it bad not been mortgaged to him. 

The plaintiffs replied that they knew nothing about the fact of 
other persons being desirous of purchasing the mortgaged land, 
and denied having made any offer for it themselves; they also 
stated that the defendant had offered to pay the principal after the 
institution of the suit. 

The execution of the bond having been deposed to by all three 
witnesses to the document, the moonsiff, distrusting the evidence on 
the part of the defendant, decreed the sum claimed, but exempted 
the mortgaged property from sale in executibn, on the grounds that 
the defendant had stated that he had ^Id it to Gouree Sliam Jenna, 
and that the plaintiff' iiad not specially af>p(i«d fhat the sum claimed 
might be realized by the sale of it 

The defendant, in appeal, alleges that the moonsiff liimself wanted 
to purchase the land, and that the plaintiff Fakeer Mahapater is 
his dhurm putr ; and that in consequence of Gouree Sham Jenna’s 
kubalah being registered and the plaintiffs’ not being registered: he 
released the property from sale in execution, lest his decision 
should be reversed on the ground that the registered document had 
a prior right to be satisfied; but I am of opinion that these asser¬ 
tions have only been advanced through malice, and that they are 
not to be credited; for it appears to be not an unusual practice 
with persons residing in the Kendraparah jurisdiction to advance 
such pleas when cases are decided against them; as in other cases 
that have come under the court’s revision the appellants have 
stated their adversaries to be the moonsiff’s dhurm putr; and if the 
moonsiff had wished to buy the land, instead of exempting from 
sale, he would have ordered it to be sold in execution, in order that 
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he might accomplish his Avishcs^ and the case must tlicrefore be 
decided on its merits. 

Judgment. 

The fact of a deed of sale Jiaving been executed by the appellant 
in favor of Gouree Sham Jenna, can in no way prejudice the claim 
of the respondent, provided it is otherwise genuine, notwithstanding 
the bond on which it is based, has not been registered,^as a side 
can co-exist with a prior mortgage, and the mortgage, though not 
registered, is not aftected by the fact of the sale being registered; 
(see Sudder Dewanny Decisions for March 1850, page 77, in the 
matter of the petition of Puddum .Lochun Nundee, Mundul;) and 
as the execution of the bond by the appellant is proved by the 
three witnesses whose names are attached to it, and the defendant 
has not substantiated the pleas set up in defence, I do not see suiR- 
cient reason to interfere with the moonsift’’s decision decreeing the 
plaintiff’s claim, but he w/\s by no means justified in releasing the 
mortgaged land from sale, and until that is sold the plaintiff cannot 
apply for the sale of any other property in execution of his decree. 
It is therefore ordered, that the appeal be dismissed, and that part 
of the moonsiR’s decision, that directs the exemption of the mort¬ 
gaged property from sale, be cancelled. 

The 27th December 1850. 

No. 61 of 1850. 

Appeal from a decision of Moonahee Mahomed Arakud, Moonaiff of 

Kendraparahy dated July 1850. 

Gungedhur Das alias Rungadhur, (Defendant,) Appellant, 

veraua 

Rajah Dhunardhun, Sepd Nurrindur Bahadoor, (Plaintiff,) 

Respondent. 

Claim, rupees 23-7-7^, rent of 24 beegahs, 5 goonths, 4 biswas 
of thannee land in niouza Noagaon, on account of the first 8 annas 
kistof 1257 U. 

The plaintiff states that mouza Noagaon was allotted to Ranee 
Pat Maha Dey, for her maintenance, but that the rent was collect¬ 
ed through him, and he had paid her the rent though the defendant 
refused to pay that due from him. 

The defendant replied that it was true the mouza in question 
was allotted to Ranee Pat Maha Dey, for her maintenance, but he 
possessed a mouroosee moquddumee right therein, and that he col¬ 
lected the rents from the ryuts, and, after deducting his moquddumee 
rights, paid the surplus to the Ranee, and he denied his responsi¬ 
bility to the rajah as a thannee ryut. He further stated that, when 
the rajah in 1256 demanded 100 rupees as maugun from him, and 
dispossessed him from his moquddumee, because he refused to pay 
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it, he was reinstated in possession by the order of deputy collector 
Ram Fershad Rai, on the 30th April 1849. The plaintiff, however, 
again dispossessed him in 1257, and on the deputy collector’s direct¬ 
ing him to reinstate liim, he appealed to tlie collector, who ordered 
the deferfdant to sue for possession under Act IV. 1840; and the 
plaintiff on the strength of that order stated him to be only a thannee 
ryut, and sued him accordingly. 

The inoonslff held that the defendant had failed to establish his 
right to possession on the mouza as inoquddum, and as it was 
proved by the ameen’s local enquiry that he cultivated the land for 
the rent of which he was sued, he decreed the plaintiff’s claim, with 
costs and interest to tlte date of payment 

Against the above decision the defendant appeals, maintaining 
that the evidence and documents adduced by him proved his 
moquddumee right, and tliat the plaintiff had not showed chat he 
was only a thannee ryut * 

Judgment. 

It is proved by the ameen’s local enquiry that the land for which 
the rent is claimed is In the possession of the appellant, and although 
tlie appellant states that mouza Noagaon is his moquddumee 
tenure, and it appears from the documentary evidence filed by him 
that lie, for a lengtli of time prior to 1257 IJ., made the collections 
under the title of moquddum, it is by no means proved that he pos¬ 
sessed any hereditary proprietory title to the mouza, or that the 
zumeendar had not the power to eject him; on the contrary, the 
documents adduced by him show that he merely collected the rents 
on the part of the zumeendar, and remitted the rents of the ryuts 
as well as paid away €um8 collected by him according to the zumeen- 
dai'’s orders, which shows that he was nothing more than %tmmadar 
as he is styled in the zumeendar’s petition to the collector of the 
20 th December 1849, on which osdars ^cre issued on the 
4th January following, directing the appellant to sue for possession 
under Act IV. 1840, and such servants are not only liable to re¬ 
moval at the will of their masters; but the zumeendar states that he 
deprived him of the charge of the village in consequence of his 
neglecting to pay the rent of 1256. 

It moreover appears from the defendant’s own statement that an 
ameen on the part of the zumeendar was annually deputed to fix the 
jumma of the village, and this further proves that the appellant 
possessed no permanent interest in the mouza; and, although he 
instituted a suit under Act IV. 1840, he neglected to prosecute it, 
and it was struck off on default I therefore see no valid objection 
to find with the moonsiff’s order decreeing the rent of 1257 in favor 
of the respondent, and consequently dismiss the appeal wdthout 
serving notice on the respondent; but this decision will present no 
obstacle to the appellant’s instituting a suit to establish his title as 
moquddum, if he thinks fit to do so. 
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The 7th December 1850. 

No. 74 of 1850. 

Appeal from a decisioftqf Radhamokun Chowdhree, Mooneiff of Rajaram- 

pore^ dated the 13M March 1850. 

Beidanath Shah, (Plaintiff,) Appellant, 

versus 

Kheiroo and Hafeezun, (Defendants,) Respondents. 

Claim, rupees 30-4, advance for wages, with interest,according to 
a kubooleut, dated the 4th Sawun 1250, when 18 rupees were 
advanced. The defendants allow that Kheiroo agreed to serve 
for 12 rupees per annum, and that the advance of 18 rupees was 
made, but plead that Kheiroo served for two years, Sawun 1250 to 
Sawon 1252, when he demanded the 6 rupees due to him and was 
discharged. The moonsiff dismissed the case, on the grounds that 
it was instituted after a period of five years and eight months; that 
the case might have been instituted in the foujdaree; that the plain¬ 
tiff had done nothing to refute the defendants’ assertion as to having 
served two years, and that his having* seryed was proved by his 
witnesses generally, aniJ by two of them Tor *the asserted period of 
two years. I see no reason for interfering with the moonsiff’s 
decision, and therefore dismiss the appeal, with costs. 


The 7th December 1850. 

No. 327 of 1849.- 

Appeal from a decision of Moulvee Soojat VlleCy Officiating Moonsiff of 

Rajarampore^ dated the 22nd October 1849. 

Banissur and Gour Mundul, (Defendants,) Appellants, 

versus 

Shureootollah, (Plaintiff,) Respondent 

Claim, rupees 62-0-11, due on a bond for rupees 31, dated the 
22nd Bhadoon 1244. The defendants, appellants, deny having any 
thing to do with the bond, and plead heing able to write with 

25 
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reference to the want of their signatures on the document, and 
enmity between them and the plaintiff in consequence of a former 
case in which they were concerned. The plaintiff, in his reply, states 
that the defendants when they borrowed said th^ could not write. 
The heir of another party to the bond did not file an answer, and 
another defendant (Boodha) acknowledged the debt The officiating 
moonsiff decreed the case on the evidence for the plaintiff* overruling 
the evidence for the appellants as to theh* having been able to write 
and enmity between the parties. From the writing of one of the 
appellants the moonsiff Vasiof*opinion that he had not long been able 
to do so, and the other dfd not sCppear, and neither produced docu¬ 
ments in support of their having been employed as putwarees. 

It appears that the stamp was purchased in 1244 by the appellant 
Banissur; and though his handwriting appears to me very good, 
I do not consider his signature being wanting on the bond a suffi¬ 
cient reason, under the Circumstances, for interfering with the moon- 
siff ’s decision. I therefore dismiss the appeal, with costs. 


Th£ 7th December 1850. 

No. 244 of 1849. 

Appeal from a decision of Radha Mohun Chowdhreet Mooneiff of Raja-^ 

ramporCy dated the 2nd of August 1849. 

Mahomed Ramzan, (Defendant,) Appellant, 

vereue 

Futehchand and Chutoor Bhooj, (Plaintiffs,) Respondents. 

CniftM, rupees 93-15-6, due on account from 1248 to 1255. 
The defendant states that he closed accounts with the plaintiff* in 
1253, since whiclf tiip^ i^e paid rupees 40 \p the plaintiffs’ servant 
as per receipt, and 4 rupees to the plaintiff Futehchand. According to 
the plaintiffs’ books the balance against the defendant was rupees 
62-15 in 1253, increased in the following year by rupees 52-3, of 
which rupees 20 were paid, leaving a balance of rupees 96-2. This 
was carried into the next year 1255, and the payment of rupees 4 
credited, leaving the balance rupees 93-2. The moonsiff decreed the 
case in full, not being satisfied with the receipt for rupees 40 said to 
have been given by the plaintiffs’ servant for sundry reasons detailed, 
such as the defendant being a vakeel, and not likely to have paid 
two instalments to the servant without a receipt; the servant 
denying that he gave one; the plaintiffs and defendant living near 
each other; no payments as per receipts of the kind having been 
previously made during their dealings for several years; and dis¬ 
crepancies in the evidence of the defendant’s witnesses in the 
matter of the receipt. I see no reason for interfering with the moon- 
siff’s decision, and therefore dismiss the appeal, with costs. 
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The 9th December 1850. 

No. 225 of 1849. 

Appeal from a deeUion of Jonah XJllee^ MoonAff of Ckintamun, dated 
* the \^th June 1850. 

Jogissuree Debya, (Plaintiff,) Appellant, 

versue* 

Bulloram Shs9i, (Defendant,) Respondent 

Claim, rupees 262-6-8, due as Jairt frpm 1251 to 1255. The 
defendant denies the right of the.plaiiti^ to the allovrance. The 
moonsiff nonsuited the case, quoting for so doing the case of Issur 
Chunder Thakoor, decided by me on the 27th of September 1847, 
and by the Sudder Court on the 7 th March 184^, claims of the kind 
being declared not cognizable by any court of judicature by Section 
17, Regulation XXI v. 1793. On the saiqp grounds I dismiss the 
appeal, with costs. 


The 9th December 1850. 

No. 159 of 1848. 

Appeal from a deeieion of Moulvee Sopjat Ullee^ Officiating Moonsiff 

of UajaramporCt dated the iZrd Mag 1848. 

Bhola Pully, (Defendant,) Appellant, 

versus 

Hedloo Sirkar, (PlaintifiF,) Respondent. 

Claim, rupees 300^ damages for abusive language. The defen¬ 
dant denies the charge, and attributes this suit to spite on the part 
of the plaintiff, caused by a former casqof his agmnst the defendant 
having gone against him in appeal. Th§ rngonSiff awarded rupees 
100, damages on account of the abuse, the plaintiff being a man of 
respectability, farmer, trader, &c., overruling the evidence for the 
defendant touching his property having been attached and sold by 
the plaintiff for rent, the plaintiff’s occasionally himself ploughing 
with his servants, and his having been named by his brother-in-law 
as an accomplice in theft. It appears that the defendant’s property 
was sold for arrears of rent on the suit of the plaintiff, who after¬ 
wards instituted a bond case against him, and obtained a decree, 
which was subsequently reversed in appeal. 

The plaintiff is said to have many servants, some of whom are 
witnesses, and among them and his debtors there could be no diffi¬ 
culty in procuring witnesses to abusive language without having 
recourse to his own nephew as he has done. The defendant was 
sold out of house and home by him, and afterwards had to defend 
himself against a demand made on a bond ultimately declared in¬ 
valid. Under such circumstances I think an awai^ of damages 
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most unadvisable, and therefore reverse the moonsifTs decision, and 
decree the appeal, with costs. 

The 10th December 1850. 

No. 243 of 184& 

Appeal from a decision of Ahdool Mujeedy Moonsiff of Beergungcy 

dated the JOM 

Sreemunt Surmah, (Plaintiff,) Appellant, 

< f •• 

V versus 

t • 

Ramjee Ptdly and Puteeram Pully, (Defendants,) Respondents. 

Claim^ rupees 280-3-10^, due on a bond for rupees 300, dated 
the 4th BysaKh 1255 B. S- The defendants deny having borrow¬ 
ed or paid. Ramjee urges that he was ill and unable to move from 
Fhalgoon 1252 to Saw'un<l253, and that he lends money, whereas the 
plaintiff borrows from others. Puteeram urges that from the 1st to 
the 6th Bysakh he was at the Nekmurd mela, and that he was at 
enmity with the plaintiff for having seduced his relation, the wife of 
Inder Mundul, and that this false claim was made in consequence. 

The moonsiff dismissed the case, on the grounds that the 
plaintiff’s witnesses merely knew the names of the defendants; 
that rupees 30 are said to have been credited on the bond by 
Kidarnath, residence unknown, while the bond and the credit 
are clearly in the same handwriting; that the bond was payable 
in Jyte, and the case instituted in Sawun, within two months, 
notwithstanding the asserted payment and the bond having been 
on an insufficient stamp; that Ramjee’s illness was proved by 
his witnesses ; and that three witnesses, including one to the bond, 
stated that the bond was a forgery, and that the plaintiff had 
requested them to give evidence in support it 

It is urged, in appeal, that the discrepancies alluded to by the 
moonsiff* would have been cleared up, had the writer of the bond been 
questioned, and Kidarnath, the asserted writer of the credit, been 
sent for. I however see no reason for interfering with the moon- 
sifi^s decision, and therefore dismiss the appeal, with costs. 
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The 10th December 1850. 

No. 228 of 1848. 

Appeal from a decision of Abdool Mujeed^ Mooneiff of Beergunge^ 

* dated the 2Ath July 1848. 

Rajoo Bewa and others^ (Defendants^) Appellants, 

vereue ^ 

Dooka Fully, (Plaintiff,) Respondent 

Claim, rupees 143, value of 18>head,of cattle, the property of 
the plaintiff, seized and sold i[p efecption of a decree against 
Nobando, the plaintiff’s brother. The defendants plead that the 
cattle belonged to Nobando. The moonsiff decreed the case, 
awarding rupees 129 as the value of the cattle, on the grounds 
that the defendants’ witnesses merely said that the cattle were found 
near Nobando’s house ; that the proceedings, as to attachment 
under Regulation V. 1812, were most irregular; and that the 
plaintiflTs witnesses clearly proved that the cattle were his. 1 see no 
reason for interfering with the moonsifiTs decision, and therefore 
dismiss the appeal, with costs. 


The 12th December 1850. 

No. 218 of 1849. 

Appeal from a decision of Uadhamohun Chowdhree^ Moonsijf of Raja- 

rampore, dated the ItK June 1849. 

Nursing Surma, (Paintiff,) Appellant, 

versus • 

Goonomonee Debya, (Defendant,) Respondent 

Claim, possessiomof 30 beegahs 4^ottah^of burmooter land. 
The defendant denies the plaintiff’s right to the land. The 
plaintiff states that the land was let at rupees 17-8, up to 1229; 
that in 1230, it was let at rupees 11, when the defendant opposed 
and kept the land till 1239, when she paid up the arrears at the 
rate of rupees 7-8, and gave a kuboolent at the rate of rupees 10-8, 
according to which she paid up to 1240, when she ousted the 
plaintiff. This suit was instituted in 1253. 

The defendant states that her land, 56 beegahs 13 cottahs, was 
granted inRajaRamnath’s timeto two brothersKalichum andGeenoo, 
who in Assar 1171 made it over by deed of gift to their nephews 
Shamchunder Surma and Sheeboo Pershad, cousins of defendant’s 
husband; that the deed was registered; that Shamchunder and 
Sheeboo had no children, and that on their death her husband suc¬ 
ceeded, and held the land until his death in 1230 ; that since then 
she has been in possession; that she ^t the land released when 
attached by the zemindar in 1205, and by the collector in 1236; 



36 


ZILLAU mNAGBPORB. 


that she has been in possession nearly twenty-five years, and that 
the plaintifi instituted this suit at the instigation of his relation 
GungadhuTj son of Beeronath^ with whom she is at enmity. 

Plaintiff, in his reply, states that Kalichurn Surma’s, land, 30 
beegahs 4 cottahs, was registered; that it was attached in the time 
of Maha Raja Beidonath, 1184 and 1190, wTien Kalichurn got it re¬ 
leased; that Shamchunder aqd •Sheeboo could therefore not have 
made it over by hibba in IWl; that id 1194 it was registered 
in the name of his father, Ruggonath Chuckerbuttee; that Sham 
Soonder gave a kubooletft forihe land in 1210; and that if the 
defendant, without his ktfbwledge, obtained documents from the 
collectorate relating to the land, that cannot be detrimental to him. 

The defendant, m her rejoinder, states that Sham Soonder died 
before 1210; that the giving a kubooleut in 1239 is absurd, seeing 
that the plaintiff allows that he was out of possession in 1230; 
that the Kalichurn alluded to by tlie plaintiff as his grandfather 
was not Kalichurn, brother of Gecnoo; and that there being land 
of his does not affect her. 

The moonsiff was of opinion that the rule of limitation might be a 
bar to this suit, as the plaintiff allows that he was out of possession in 
1230, and the kubooleut of 1239 turned out to be a forgery, its date 
being the 9th of Assar 1239, while the stamp was purchased on the 5th 
Bysakh 1240, though the plaintiff and another concerned were ac¬ 
quitted, but considered the following grounds sufficient for dismissal. 
Of three documents filed by the plaintiff, the seal is illegible in tw'o 
and the quantity of land is not mentioned, nor have any of them been 
registered; a kubooleut of 1210 and an ikrar of 1214 are without 
proof; thtd plaintifTs copy of the Ghurbolonee book for 1194 shows 30 
beegahs 4 cottahs, while that of the defendant shows 56 beegahs 13 
cottahs, made up of ^4 beegahs 2 cottahs, 7 beegahs 8 cottahs, and 13 
beegahs 3 cottahs, from' wHich it is evident that the documents do 
not refer to the same land; the defendant’s documents of 1165, 
1171, and 1172 correspond, and that of 1171 is registered, proving, 
with other documents for the release of the land when attached; 
that it originally belonged to Kalichurn Surma and Geenoo, and 
came into the jK)ssession of the defendant, which is supported by 
the evidence of numerous witnesses. The plaintiff’s story is most 
improbable, and the documents filed clearly prove the defendant’s 
rignt to the land. 1 therefore dismiss the appeal, with costs. 
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The 14th December 1850. 

No. 130 of 1841. 

Parbutee Chowdhrain, guardian of Nursingh Nath, adopted son of 

Ram Jfesoree, widow of Hurindur Nurain Chowdhree, Plaintiff, 

• versus 

Birmomuyee, widow of Ramnatt Chowdhree, Defendant. 

The action, laid at Company’s riipees 99,997, is for possession of 
several zemindarees and other prog^rty situated in zillahs Dinage- 
pore and Purneah. ♦ 

Plaint filed 4th Poos 1248, corresponding with 17th December 
1841. 

The case was decided on the 15 th March 1^43, and remanded for 
revision by the Sadder Court on the 31st January 1845, vdth an 
order " that the case be restored to its original number on the 
judge’s file, by whom it will be decided with the least possible 
delay after application shall have been made to the Court, and 
receipt of their orders, under Circular Order No. 29 of the 11th of 
January 1849, paragraph 2.” 

On the 8 th March 1845, application was made to the Sudder 
Dewanny Adawlut for authority to proceed with the case, the pro¬ 
perty being situated within the limits of different zillah courts; and 
the roobakaree of the Sudder Court, dated the 31st March 1845, 
sanctioning the cognizance of the suit, was received on the 12th 
of April 1845. Notices to the parties were issued, shortly after the 
return of the record, under Circular No. 19 of the 31st August 
1838. The case w^s again decided by me on the 23rd January 
1846, and a second time remanded by the Sudder Court on the 12th 
March 1850, in order that the Court’s directions of the 31st January 
1845 might be duly carried out t^pregume* that this principally 
alludes to authority from tlie Sudder Court*to proceed with the case 
which was giv^n on the 31st March 1845; but was apparently over¬ 
looked on the occasion of the second remand, when the respondent’s 
pleader stated that so far as he knew fresh process was not issued 
on return of the case. 

The partners have now petitioned that the case may be decided 
on the terms of a deed of compromise or solehnameh filed, accord¬ 
ing to which they are to have equal shares in the property, to be 
equally liable for all debts, and to share equally in all that is or may 
be due to them. 

I accordingly decree the case on the terms of the said solehna¬ 
meh : the parties to pay their respective costs. 
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The 14th December 1850. 

No. 334 of 1849. 

Appeal from a decinon of Gopalkuhen Mujoomdar^ Mooneiff of Buddul- 

gaekect dated the 30th October 1849. * 

Gora Jogee and Chemun Jogee, (Defendants,) Appellants, 

Jankjsoonderee Dassee, (Plaintiif,) Respondent 

Claim, rupees 31, due on a.J)ond for rupees 24, dated the 19th 
Assar 1249. Chemun did^ ilot file an answer. The defendant 
Gora denies the authenticity of the bond, and pleads the want of 
his signature to it though he is able to write. The moonsiff decreed 
the case on the evidence for the plaintiff, Chemun’s not having 
defended the case, Gora’s not having attended or proved his being 
able to write, and his signature on the vakalutnameh being indiffer¬ 
ent Both the defendants‘appeal, urging that they are put down in 
the bond of 1249 as residents of Kishenpore, which they left in 
1241 for Byalpore, where they have since resided, that no notice 
was served on Chemun; that they live in separate houses and not 
in the same as stated by the plaintiff’s witnesses, and that Gora 
was not informed of his being required to attend. The respondent 
has filed a kistbundee, said to have been given in Phalgoon 1256 
after the appeal, and with the mark instead of the signature of 
Gora, which is most suspicious; and it being clear from the record 
that the appellants are now residents of Byalpore, 1 remand the 
case for revision. 


^ The 17th December 1850. 

No.4 of 1849. 

Appeal from a decision Mouhee Gholam Asfftiur^ Principal Sudder 

Ameen, dated the 22nd June 1848. 

Shumsher Ally Darogah, (Defendant,) Appellant, 

versus 

Chundermonee, (Plaintiff,) Respondent. 

Claim, rupees 589-8-9, due on a bond for rupees 556, dated the 
21 at Aughun 1252. The case was decided expartCy and the appellant 
urges that no notice was served upon him, and as to the claim pleads 
payment in full. The appellant is darogah of Beergunge, where 
the notice is said to have been served while he was absent in the 
mofussil. The mundul and chowkeedar entered on the peada’s return 
as witnesses to the notices having been served say that they are 
inhabitants of Soojalpore, and know nothing of any notices having 
b^n served at Beergunge; and the peada pleads ignorance of his 
witnesses’ names, the notices having been served long ago. Under 
the above circumstances I remand the case for revision. 
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The 18th Decembeb 1850. 

No. 1 of 1847. 

Appeal from a decision of Moazzum Hosseinf Principal Sudder Ameen^ 

• dated the January 1847. 

Ilahi Buksh and others, heirs of Genkutta, (Plaintiffs,) Appellants, 

versus 

Doleel Mahomed and others, heirs ef Tacky Mahomed, (Defen¬ 
dants,) Respondents. 

Claim, rupees 959-10, due on a^dociftn^nt dated the 25th Fhalgoon 
1228, for 301 maundsof goor, on account of an advance of rupees 
500. Credit is given for payment of rupees 100 up to the 2nd Maugh 
1248. The defendants deny the document having been given or 
payment made. The case was formerly struck off the file on default, 
in December 1844, and was again instituj:ed on the 6 th February 
1845. It was stated in Tucky Mahomed’s answer that Goreeb- 
oolla was partner of Genkutta plaintiff; that in Phalgoon 1228 he 
got from them rupees 530 as an advance for goor to be delivered 
at the rate of rupees 1-15 per maund, and obtained a hathchittah 
from Goreeboolla in which 272 maunds are entered as delivered; 
that the asserted advance of 500 rupees for 301 maunds could there¬ 
fore not be correct. Genkutta, in his reply, stated that Goreeboolla 
never had been his partner. The principal sudder ameen dismissed 
the case, on the grounds that the three witnesses to the document 
were illiterate and could not identify it; that the asserted writer of it 
was dead; that had the document been genuine a delay of some 22 
years would not havQ occurred before instituting the suit, and that 
on the bond the names of both vendor and purchaser are*entered, 
though it was at that time (1228) usu^l to put the name of the ven¬ 
dor only, and the nagie of the latter ev^^tly added subsequently, 
and in handwriting different from the other. The principal sudder 
ameen does not credit the evidence to the payment of 100 rupees in 
three instalments up to 1248, as the witnesses could not speak to date 
or year and were servants and dependants of the plaintiffk The ad¬ 
vance is said to have been made in 1228, the first payment of 25 
rupees to have been made in 1230, the second of 30 rupees in 1240, 
and the third of rupees 45 in 1248, and then to have ceased, though 
there is nothing to show that Tucky Mahomed would have had any 
difficulty in paying. 1 agree with the principal sudder ameen, and 
dismiss the appeal, with costs. 


26 
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The 26th December 1850. 

No. 28 of 1846. 

Appeal from a riecmon of Mahomed Khoorshed, Principal Sudder Ameen 

of Dinagepore^ dated the Hth August 1846. 

Luckmeer Khan^ (Appellant^) Defendant^ 

versus 

Gopynath Shah,» (Plaintiff,) 'Respondent. 

Claim, possession of,900 beegahs of land called Badburnee in 
Hooseinpore and Araida;ngha, \yith mesne profits for four years, 
1247 to 1250. The defendant states that the land in dispute belongs 
to his estate called Sheikhpoora alias Pranpore, which he purchas¬ 
ed in 1246 ; that in«the following year plaintiff claimed a small 
portion of Badburnee ; that he (the defendant) considered the claim 
absurd, plaintiff’s estate Jbeing 2 or 3 koss distant from Badburnee, 
but agreed to its being settled by arbitrators (named,) who award¬ 
ed 68-3 to the plaintiff though he had no right to it; that there are 
only 498 beegahs 10 cottahs in Badburnee, all uncultivated, of 
which plaintiff got 68 beegahs 3 cottahs; that plaintiff’s asserted farm 
to Panoo Gope, son of his mistress, of uncultivated land, is humbug, 
and merely intended to bring Panoo Gope forward as a witness; 
that if the land was actually cultivated, the plaintiff would have 
stated who the cultivators were before 1247 and who they now are. 

Plaintiff, in his reply, states that there never was any arbitration; 
that the defendant’s estate Sheikhpoora is alsoat a considerable distance 
from Badburnee, and that he (the plaintiff) has kubooleuts, dakhilas, 
quinquennial papers, and a copy of a Purneah roobakaree, all of 
which sHbw the land to be his. 

An ameen measured the lajjd Badburnee 325 beegahs 12 cottahs 
undisputed, and 300^ bep^l^ said by the plaintiff' to belong to Bad-> 
burnee, while the defendant declared that they belonged to Hurry- 
pore, an estate also his property. 

The principal sudder ameen decreed the w'hole (625 beegahs 12 
cottahs,) on the grounds that the defendant had formerly claimed it 
as belonging to his estate of Sheikhpoora; that he also had allowed 
that there were 498 beegahs 10 cottahs in Badburnee; that he had 
furnished no document to show that the land in dispute belonged to 
Sheikhpoora; that his witnesses were dependants, while the evidence 
of Panoo Gope and others, supported by measurement papers and 
pottahs, clearly established the land as measured to be Badbmmee 
in Hooseinpore, the property of the plaintiff. 

Since the appeal, the plaintiff has filed an extract from the 
quinquennial register of 1245, in which Birmukoomer and Burnee 
are entered as 635 beegahs 7 cottahs, including 177 beegahs 
7 cottahs culdvated, with a jumma of rupees 24, as belonging 
to Hooseinpore; and the defendant has filed a survey map of 
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his estate Sheikhpoora or Pranpore, in which the north-east 
boundary^ though outside the boundary line, has evidently had 
Sheikhpoora stuck on to Badbumee, with a view to make it 
appear that the latter belonged to the former. The defendant 
has not produced any documents to give his claim even the 
appearance of plausibility* either as to the land in dispute being part 
of his estate or any arbitration respectir^ it having taken place; and 
he has given no explanatidn as to hk first claiming the whole as 
belonging to Sheikhpoora, and subsequently asserting that nearly 
half of it belonged to Hurryporc. Oh ithe*al)ovc grounds I dismiss 
the appeal, with costs. • • 
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Present: W. LUKfi^^Esct*^ Judge. 


The 2nd December 1850. 

No. 3. • 

Appeal from a decision of the Moomiff of Nimal^ Mr, Snell^ dated 

20th December 184$. 

Sahibram Sassmul^ (Defendant^) Appellant^ 

versus 

Damooda Doss Mohunt, (PlaintifT^) Respondent 

The plaintiff sues for a bond debt, laid at Coinpany^s rupees 198-6. 
The defendant denies the claim, and avers that it has been preferred 
to gratify revenge. 

The moonsiff deems the validity of the bond fully established by 
the evidence of the attesting witnesses, and gives a verdict for the 
plaintiff. 

In appeal, the defendant objects to the reasoning of the lower 
court as inconclusive and opposed to evidence. The witnesses, by 
whose testimony the moonsiff considers the bond to be clearly 
proved, have undoubtedly been tutored, or they could not have 
related circumstances#which occurred threew ydars previously with 
an accuracy and minuteness as if they were of yesterday. Further, 
their testimony is not trustworthy, as they swear they each and 
every one attested the bond with their si^ature in Ae Ooryah 
language. From an inspection of the bond there can be no question 
that the said signatures are written in the same hand and by one 
and the same person, and what is so evident to the senses cannot 
be nullified by such questionable evidence as that by which the 
claim is supported. 

There are several other suspicious circumstances which warrant 
a belief that the bond is fictitious, but it would be sumrfluous to 
enumerate them, as the certifying witnesses are not to be believed. 

The decision of the lower court is set aside, and the appeal decreed, 
with costs. 
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The 2nd December 1850. 

No. 105. 

Appeal from a decUion of the Princip^tl Sadder AmeeUj A^ DamdsoUt Eaq.^ 

dated \ Ath March 1850. , 

Musst Kisto Preea, (Defendant,) Appellant, 

versus 

Raja Anund Lall Roy, (Plaintiff,) Respondent. 

This is an action for a bond debt, laid at Company’s ru¬ 
pees 2133-5-4. ' t ’• 

The bond aforesaid was executed by Alung Munjeree Dey 
deceased, on 25th Poos 1243 Umlee. The defendant denies her lia¬ 
bility, and avers that she is not the heir of the deceased Alung 
Munjeree, and never "succeeded to her estate real or personal. 

The principal sudder ameen considers tlie bond fully proved; and 
in reference to the liability of the appellant Kisto Preea, he 
observes: " From a roobakaree, under date 19th December 1846, 
we find that the deceased, obligor’s personality v'as handed over to 
her, Kisto (Preea), by order of the judge, therefore she is liable for 
this debt to the extent of the assets received by her, and we give a 
decree for the amount claimed, Sicf 

In appeal, the defendant Kisto Preea reiterates what she averred 
in the lower court, that she is not the heir of the deceased Alung 
Munjeree, and consequently not liable for her debts. 

The proceeding which the principal sudder ameen quotes certainly 
directs that the personality be handed over to the appellant Kisto 
Preea; but there is nothing on record to show to wdiom that person¬ 
ality belpnged; whether it was Alung Munjeree’s own over which 
she possessed entire control, or whether, on the contrary, it was hers 
only during her lifqjime. ^ 

On this head the piatntiff should be reqtiired to give proof, ns 
upon it the question rests whether Kisto Preea succeeded to the 
personality as heir of her father, or of the deceased Alung Munjeree. 
The appeal is accordingly admitted, and the case remanded that 
the principal sudder ameen may adopt the course pointed out The 
institution fee to be refunded. 


The 12th December 1850. 

No. 147. 

Appeal frtm a decision of the Principal Sudder Ameen, A. Pavidson, lisq,, 

dated \bth May 1850. 

Rajah Samsoonder Mull, (Defendant,) Appellant, 

versus 

Rajib Lochun Sutputtce and others, (Plaintiffs,) Respondents. 

The plaintiffs sue for possession of nine villages, Kulsee Banga, 
&C., pertaining to mehal Digpurrooee, with mesne profits, laid at 
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Co.’s rupees 1322*10. They aver that by certain proceedings of 
the deputy collector Kalipud Ghosal^ bearing date 11th and 13th 
March 1844 respectively, the awd villages were included as part 
and parcel of the contiguous estotes of Jhargoo and Cheearee, and 
they (plaintiffs) were thereby ousted of them. 

The defendant pleads ftie general issue, and that the said villages 
have been in his possession &om time ijnmemorial. 

The principal sudder ameen considers the proofs to predominate 
in favor of plaintiffs’ right, and gives a verdict accordingly. The 
appellant takes exception to the a§r<)ement of the lower court as 
contrary to evidence; he urges also that rtie decision has omitted to 
notice in any way exhibits filed b^ him (appellant) most important 
to the isssue of the case; that it is altogether silent in regard to 
mesne profits, to which the plaintiffs are mlly entitled if their claim 
be just; and finally, that it has been pass^ without directing the 
plaintiffs to make the successor of Ajoodia«Lal Khan the proprietor, 
a party to the suit,—the said successor having, while the suit was 
pending, acquired the estate by purchase at a sale for arrears of 
revenue. 

On a reference to the records of the case, it would appear that the 
property of the defendant Ajoodia Lai Khan was transferred to the 
Nowab of Moorshedabad, or his agent, whilst the suit was pending. 
The lower court, on being apprised of this, should have directed the 
plaintiffs to include the latter party in a supplemental plaint, {vide 
Select Reports, dated December 10th 1832 for analogous case, 
Rogoonath Bose versus the Salt Agent of Chittagong.) The appeal is 
therefore admitted, with costs, and the case remanded with a view to 
this omission being rectified, and that the demurrers raised ir^ appeal 
on points of law and fact may be disposed of. 

The institution fee to be refunded. ^ . 


• * • 


The 12th December 1850. 

No. 167. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, 

Esq., dated 8th May 1850. 

Raj Judoonath Bhaug, (Third Party,) Appellant, 

versus 

Rajib Lochun Sutputtee and others, (Plaintiffs,) Respondents. 

The appellant appeared as a third party in the lower court in 
the suit recorded No. 147, which has been remanded for further 
inquiry. Appellant demurs that the decision below has been given 
to the prejudice of his claims, without any allusion being made to 
them, or to the exhibits which he filed agreeably with the orders 
of^ the lower court. 
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The appeal is admitted, and with the suit abovementioned re¬ 
manded to the principal sadder ameen that he may dispose of 
api^llant’s objections. 

The institution fee to be refunded. 


The 16th December 1850. 

Jfo. 106. “ 

Appeal from a decision of the Principal Sudder dmeeuy A, DavidsoHy Esq,y 

ddted^l^th March 1850. 

" Ealeechurn (jhose, (Defendant,) Appellant, 

versus 

Mudhoo Sooden Jana, (Plaintiff,) Respondent 

This is an action to resume and assess bee^ahs 12 cottahs 5 
of land in the village of Serampore, laid at Company’s rupees 
1013-13-12. Defendant, in reply, pleads that the said land is 
ancestral lakhiraj, of which he and his ancestors have had possession 
from time immemorial. 

The suit was forwarded to the deputy collector for his opinion; 
and he recorded one favorable to the defendant as to the validity 
of the sunnud, rejecting at the same time a descriptive roll of mou- 
za Serampore, filed by plaintiff, as unworthy of credit. The prin¬ 
cipal sudder ameen, in regard to this document, observes: “ It is 
true the document was rejected by the deputy collector, because 
it had no official signature; but we tbink it is not a sufficient ground 
for rejecting it, until it be shown that it was the custom at that date 
for thS' presiding authority to admit no documents without his 
signature into the record q/6ce. Again, defendants urge that the 
said document is fiot proven. We answer ,that after thirty years 
documents prove themselves and are good evidence until proved 
to be false. The very circumstance of its having been kept in the 
collectorate record office entitles it to be believed and is strong 
presumptive evidence of its genuineness, and it was filed under 
orders of the collector and in accordance with the regulations.” 

The defendant, in appeal, urges that he was not allowed time to 
file evidence to refute the document which the principal sudder 
ameen, in opposition to the recorded opinion of the deputy collector, 
declares to be good and valid; that the principal sudder ameen 
only ruled on the 16th March; that the deputy collector was not 
warranted in rejecting it, and on that day aefendant filed his de¬ 
murrer and prayed for leave to give proo^ which was not granted. 
As the defendant (appellant) could not have been aware of the court’s 
minion of the value of the document prior to the 16 th of March, he 
i^uld have been granted time to prove the averments set forth in 
his petition to the court of that date. The document on which the 
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principal sadder ameen principally grounds his decision is not a copy 
of the rent roll (as he states In his decree;) nor is there any evidence 
that it was filed in the collector’s court by that officer’s authority, 
or in conformity with the regulations. On the contrary it pos¬ 
sesses no official character whatever. The particulars it exhibits 
do not correspond with those recorded in the quinquennial register 
of the district, an authenticated copy of which the appellant has 
filed. The appeal is therefore admitted, and the suit remanded that 
the lower court may examine more closely into the nature of docu¬ 
ment filed by plaintiff, and tost its value by a reference to the 
quinquennial register in the collector’s office, if it be not satisfied 
with tlie attested copy of it which has already been produced by 
the defendant: it will at the same time examine into the validity 
of the soorut-hal, the deed on which the defendant’s sunnud was 
originally granted. The institution fee to be refunded. 

_ • 

The 17th December 1850. 

No. 107. 

Appeal from a decision of the Principal Sudder Ameen^ A, Davidson^ 

Esq,t dated \ ^th March 1850. 

Kaleechurn Ghose, (Defendant,) Appellant, 

versus 

Ramdoolal Jana, (Plaintiff,) Respondent. 

This is an action for possession of 6 b. 6 c. 2 p. of land in the 
village of Serampore, laid at Company’s rupees 1013-13-12. 

The particulars of this case are exactly similar to tliose Recorded 
in case No. 106, and need not be repeated here. For like reasons 
the suit is remanded to the principal sudder ^ameen for further 
enquiry. • • • • 

The institution fee to be refunded. 


The 17th December 1850. 

No. 148. 

Appeal from a decision of the Moonsif of Bughree, Sreenath Bhooga, 

dated 16th April 1850. 

Kartikh Dey, (Defendant;) Appellant, 

versus 

Gkmga Pershad Aupertee, (Plaintiff,) Respondent. 

The plaintiff sues for a balance of rent, and to reverse a decision 
passed by the deputy collector, suit laid at Company’s rupees 6-2. 
The defendant denies his liability, and pleads that the claim is 
altogether fictitious, and preferred to gratify revenge. 

27 
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The irioonsiff gives a verdict for the defendant, affirming the 
decision of the deputy collector, except as regards part of the costs, 
which he rules must be paid by tlie defendant. 

In appeal, the defendant urges, although it is apparent from the 
deputy collector's decree that the date on which judgment was given 
was Monday, the 22nd November 1847, nevertheless that judgment 
was in fact given on the 22nd December following, after the defendant 
had filed a mookteearnama4 for the cost of which he has been 
saddled. In support, however, of this allegation the appellant adduces 
no proof; and! therefore s^ mo grounds for interfering with the 
award of the lower court, ownich is hereby affirmed, with costs. 


The 18th December 1850. 

No. 152. 

Appeal from a decision of ihe Moonsiff of Kassigunge^ Khyrat Hosspin^ 

dated 2Ath April 1850. 

Kaseenath Roy, (Defendant,) Appellant, 

versus 

Huroo Maun and others, (Plaintiffs,) Respondents. 

Plaintiffs sue to recover compensation for damages done to 
crops of 12 cottahs of land, laid at Company’s rupees 2-5-9. They 
state they hold a lease of beegah 1-13 cottahs of land pertaining to 
a lakhiraj estate in the village Sandpore; that they cultivated it in 
rice, and the defendant, on the 15th Aughun 1257 Uinlee, forcibly 
cut the crop of 12 cottahs and carried it off. The defendant plea(ls 
that the plaint is informally made; that the boundaries of the dispu¬ 
ted land should be defined, &c. lie goes on to state that he has 
3 beegahs 7 cottahs of land vhich he cultivated and appropriated 
the crop. • • ‘ 

The moonsiff gives a verdict for the plaintiffs. 

In appeal, defendant reiterates the pleas urged in the lower court 
* as to informality on the part of plaintiffs in trying tlie suit touching 
boundaries, position of land, &c.; but such specification is not neces¬ 
sary in a suit like the present The issue to he tried is whether the 
crop on the 12 cottahs of land belonged to plaintiffs or not. The 
defendant, in his reply, does not meet the plaintiff’s allegation, that the 
crop was the produce of their labor, by a denial: his answer is evasive, 
ana to the intent that he cultivated 3 beegahs 7 cottahs of land in 
Sandpore, which is no refutation of plaintiffs’ averment. Again, 
local enquiry and the evidence of witnesses notwithstanding the evi¬ 
dent attempt of the defendant to tamper with them, corroborates the 
truth of plaintiffs’ claim. The moonsiff’s decision is accordingly 
affirmed, with costs. 
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The I8th December 1850. 

Jfo. 158. 

Appeal from a decision of the Moonsiff of Nimal, Mr, Snelly dated bth 
• February 1850. 

Chundonee Bewa, widow of Fukeer Dindee, deceased, (Defendant,) 

Appellant, 


versus 


Becroo Prodhan, (Plaintiff,) Ilespondent. 

This is an action for a bond debt, faijl at Company’s rupees 30, 
11 annas. The defendant allowecl the suit to go by default. The 
moonsiff gives a verdict for the plaintiff on the evidence of the 
witnesses attesting the bond. • 

This is one of the cases in which the late moonsiff Mr. Snell 
was charged with having acted illegally, a charge which was sub¬ 
sequently established against him and led to his removal from office. 
The moonsiff having passed a final decision in this suit by a verdict 
for the plaintiff, it is necessary to examine the grounds of it, inde¬ 
pendently of the irregularities that sliould have barred an}'- inquiry 
whatever, so long as they existed. Plaintiff states the bond was 
executed in 1251 by the defendant’s husband. Now, it appears 
on record that the defendant’s husband did not die till 1255, and 
that plaintiff in that period took no steps to recover, though the 
bond by its terms should have been redeemed the same year it was 
executed. Had the claim been a hond^fide one, the obvious infer¬ 
ence is that plaintiff would not have allowed seven years to elapse 
without preferring it^ Again, the witnesses all reside in the same 
village as the defendant, which is six koss distant from* that of 
plaintiff, and it is improbable they ^ould have accompanied the 
defendant’s husband tp so great a distjjn^c^ tep certify a deed in 
which they were no way interested. On the contrary, (if the de¬ 
fendant’s statement be true,) they were her enemies, and the present 
suit was preferred at their instigation; and her version of the story is 
confirmed by documents proving that her family and the witnesses 
had been opponents in a case brought before the police involving 
a charge of dacoity. The witnesses, moreover, relate all the minute 
circumstances connected with the execution of the deed "vyith the 
freshness of yesterday, rendering it impossible to attach any credit 
to what they say. The appeal is decreed, with costs, and the moon- 
sifTs decision reversed. 
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The 19th December 1850. 

No. 159. 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gobind 

TJdhikaree, dated 21^/ May 1850. 

Goluck Bissoee^ (Security,)*AppelIant, 

versus 

Muthoor Doolye Tantee, (Defendant,) alid Muthoor Mohun Jana, 

(Plaintitf^) Respondents. 

This is the same action as recorded in No. 160. The appellant 
pleads that the lower court was not justified in making him exclu¬ 
sively liable for plaintiff’s claim. If the latter were fictitious and 
unsupported by evidence in regard to the defendant, it is equally so 
in regard to him as security. There can be no doubt that the 
plaintiff^s claim, for the reasons assigned incase No. 160, is fictitious 
and the surety cannot be made liable for that which is declared 
null and void as respects his principal, though his (surety’s) con¬ 
fessing judgment was evidently a collusive act to serve the fraudu¬ 
lent intentions of the plaintiff. The appeal is admitted to modify 
the moonsiff’s decision in respect to the surety, but both he and the 
plaintiff (respondent) must pay all costs in both courts. 


The 19th December 1850. 

No. 160. 

Appeal from a decision of the Moonsiff of MidnaporCy Gunga Gobind 

UdkikareCy dated 2\st May 1850. 

^ Muthoor Mohun Jana, (Plaintiff,) Appellant, 

versus 

Muthoor Doolye Taritee'and others, (Defendants,) Respondents. 

This is an action for a balance of rent accruing in the 3 "ears 
1255, 1256, and 1257 Umlee, laid at Company’s rupees 5-7-10. 

' The plaintiff avers that he holds certain lakhiraj land in the vil¬ 
lage of Talkooer, on which he erected a house. He let this house 
and its appurtenances in 1253 Umlee to the defendant, who gave 
a kuboQleut in Chyte 1253 Umlee, on the security of one GoTuck 
Bissoee. Defendant paid his rent in 1253 and 1254, but for the 
years above specified he is in arrears. 

The defendant denies the claim, and pleads that he is neither a 
ryut of plaintifTs nor in balance, and that he never executed the 
kubooleut 

The security Goluck Bissoee confirms the plaintiflPs statement as to 
the execution of the kubooleut, and admits that he was defendants’ 
surety. The moonsiff discredits the witnesses who certify it, as their 
statements are beyond probability, and consequently not trustworthy. 
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In appeal^ the plaintiff argues that the moonsifi's reasons for 
rejecting the witnesses are not valid or warranted hy the facts. 
On a review of the proceedings I arrive at the same conclusions 
as the moj[)nsiff, except in regard to the liability of the surety. 
The plaintifTs claim is grounded on a kubooleut: this is a very 
suspicious looking document, it has evidently been recently en¬ 
grossed on old paper with a view to give it the appearance of age; 
and save the testimony ofi the witnes^s, who are not trustworthy, 
tliere is not a tittle of evidence of the truth of plaintiff’s claim. 
There is no proof on record that he**re|alizcd his rents from defen¬ 
dant for 1243 and 1244 Umlee. •He does not appear to have taken 
any of the steps that were open to him to recover them during the 
period for which he now sues, nor does he produce accounts of any 
kind pertaining to any of the years during which defendant is said 
to have had possession. There are grounds to suppose that the 
real issue is a dispute between the plaintiff as lakhirajdar and the 
third party in the lower court on the point of possession, and that 
plaintiff has brought this suit in the hope of establishing his title in 
the shape of an award for rent I sec no reason therefore to dis¬ 
turb the decision of the moonsiff, which is affirmed, with costs, in 
respect to the defendant (appellant) 


The 20th December 1850. 

No. 162. 

Appeal from a decision of the Moonsiff' of Midnapore, Gunga Gobird 

Udhikaree^ dated 13M May 1850. 

Sheikh Hossein Buksh, (Plaintiff,) Appellant, * 

cersus ^ 

• • • ■ 

Doolal Paul and others, (Defendants,) Respondents. 

This is a suit for possession of 10 cottahs of land in Bullubpore, 
laid at Company’s rupees 15. The plaintiff states that he holds 
certain nankar lands in the village aforesaid in right of a hibba- 
namah given him by his grandmother Nowee Beebee; that the 
defendants have ousted him of the same by making a highway 
through it, and their proceedings have been upheld by the magis¬ 
trate. The defendants deny the cause of action, and plead that the 
land of which plaintiff claims a part was sold by one Beewon 
Beebee to Kishto Mohun Dutt, the latter gave defendants a lease 
of that now in dispute, and they erected a house on it and cut a 
road through it. This road, which has been in existence ten or 
twelve years, the plaintiff attempted to close, when the magistrate 
interfered and prevented him. 

The moonsiff* is of opinion that the decree passed in case No. 6001 
by the principal sudder aineen, and affirmed in appeal, refers to the 
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lands now* in dispute; from that document it is evident Nowee 
Beebee sued Kishen Mohun Dutt for possession of it, and was cast, 
and that consequently the present suit is barred under Section 16, 
Regulation III. 1793. 

In appeal, plaintiff reiterates what he urged in the lower court. It 
is not quite clear from the records that the hinds previously sued for 
by Nowee Beebee and that now the subject of inquiry are identical; 
but the plaintiff has failed to* .prove his tkle. The hibbanamah on 
which his claim is grounded is not forthcoming; the charchittah is 
not certified in any way; «.nd%tlle decision of the civil court given on 
a summary inquiry, releasing certain lands from attachment, does 
not specify what lands, nor afford any clue to whether they arc the 
same as plaintiff’ claims or not. On the other hand, defendants are 
in possession in righf of a pottah granted them by the third party 
Kishen Mohun Dutt, whose title is supported by a deed of convey¬ 
ance and a decree of court. I therefore see no reason to interfere 
with the moonsiff’s award, which is affirmed, with costs. 

The 20th Dece^iber 1850. 

No. 166. 

Appeal from a decision of the Moonsiff of Nicasee, dated \ ^th May ISoO. 

Dhununjoy Bhuttacharj, (Defendant,) Appellant, 

versus 

Ramanath Bhuttacharj, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, with interest, laid at Company’s 
rupees 272-7-5. The defendant denies the cause of action, and 
pleads tlyit the claim is altogether fictitious and preferred from 
motives of revenge. The moonsiff considers the validity of the bond 
to be satisfactorily proved, aiv-I gives a verdict accordingly. 

The defendant, in appeal, demurs to the seasoning of the lower 
court, as contrary to evidence and the circumstances which the 
records of the case demonstrate. Their demurrers are in the opinion 
of this court fully justified. The bond is a most suspicious docu¬ 
ment for the following reasons:—1st, The starapt paper on which it 
is engrossed is endorsed to a third party, a resident of Midnapore, 
12 koss distant from Banrooa, where the bond is said to have been 
executed. If the bond was made bond Jidcy the inference is that the 
stampt paper would have been purchased at Tumlook, which is close 
to Banrooa, where a stamp vendor resides, and by the party inter¬ 
ested in its preparation, and at the time when it was required, not 
one year and three months beforehand, 2ndly. The bond is 
stated to have been executed in Phalgoon 1239, redeemable three 
months afterwards, but the plaintiff takes no steps to recover till 
after a lapse of eight years. 3rdly. The paper on which the deed is 
engrossed is creased in several places, but not a single letter of the 
bond has a corresponding crease, in it; and it is quite apparent to the 
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eye that the paper has never been folded since the deed was drafted. 
And 4tbly. The evidence of the attesting witnesses is contradictory 
and unworthy of credit. They depose to minute circumstances of 
eight years’ standing, which the respondent’s vakeel himself admits 
they could not possibly recollect The moonsiff also states that the 
defendant has proved his Vlea of enmity; yet in spite of all the cogent 
reasons existing to doubt the truth of the bond, he rules that it is 
satisfactorily proved. Considering the claim to be unfounded and 
unsupported by evidence, the decision of the lower court is reversed, 
and the appeal decreed, with costs. • 


The 24th December 1850. 

No. 26. ' • 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gohind 

Udhikaree^ dated 2^th De^mher 1848. 

Chukoo Mundul, (Plaintiff!,) Appellant, 

vers:as 

Aymutoonnissa Beebee, (Defendant,) Respondent. 

The plaintiff sues to reverse a summary award made by the 
deputy collector, and to recover certain monies paid in conformity 
therewith, laid at Company’s rupees 118-12-6, The plaintiff alleges 
that for years past he has cultivated lands in the village of 
Baugora, and paid rent for the same to the zemindars in the 
first instance and subsequently to the Messrs, Watson, their 
ijaradar; that in the.year 1847, the defendant as malik of Niagon 
sued him for a balance of rent on account of the^ear 125S UmTee, 
and obtained a verdict for rupees 9^. For this money plaintiff 
was not liable, as h^was never a tenant «o£ dSfendant’s and never 
rented lands pertaining to her estate of Niagon. 

The defendant pleads justification, and that the plaintiff is her 
tenant. 

The third party, the Messrs. A^atson, confirm the allegations of 
the plaintiff. 

The moonsiff decrees for the defendant He observes, from a 
petition dated 23rd Assar 1253 Umlee, filed before the magistrate 
by the plaintiff, (in a case in which the lands now referred to were 
the subject of dispute between the Messrs. Watson and the defen¬ 
dants,) it is evident the plaintiff then represented that he cultivated 
lands belonging to the Niagon estate, and was a r^iit of the defen¬ 
dants and not of the Messrs. Watsons, and his representation 
was further confirihed by his deposition on oatL It is also clear 
from aUv order passed by the sessions judge on the 22nd August 
1846, in the appeal preferred in the same case by the Messrs. 
Watson, that the ryuts, including the plaintiff, were kept in pos- 
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aession of their lands^ and instructed to pay thoir rents to the party 
whom the^ might consider entitled to receive them; and in the 
absence of all proof to the contrary, it must be inferred that the 
plaintiff acted in conformity with his own declarations and the 
instructions he received from the court, and paid his rents to the 
defendant, and that, under such circumstances, his denial now that 
he is a tenant of ihe defendant, and that ho ever cultivated the 
lands of her estate, can receive no credit whatever. 

In appeal, the plaintiff pleads that the petition presented to the 
magistrate, though bearing hio name on it, was not signed and was not 
presented witli his sanction, and that consequently it should not pre¬ 
judice his case. The whole evidence on record is opposed to this aver¬ 
ment, on the contrary it fully corroborates all the circumstances 
set forth by the moonsiff. I therefore see no reason to disturb his 
decision, which is affirmed, and the appeal dismissed; appellant 
paying costs. 


The 24th Decembeb 1850. 

No. 27. 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gobind XJdhi- 

kareCf dated 2^th December 1848. 

Ohnekoo Mundul, (Defendant,) Appellant, 

versus 

Aymutoonnissa Beehee, (PlaintiflF,) Respondent 

The plaintiff sues for a balance of rent for the year 1254 Umlee, 
laid at Company’s rupees 101-0-0. 

The circumstances of this case arc the same as those recorded 
in appeal case Now 26, with this difference—^in that instance the 
appellant sued the present respondent to reverse a summary judg¬ 
ment referring to rent^fbr'^ 1253 Umlee; in-the present case the 
respondent sues for rent for the year 1254 Umlee, for which, accord¬ 
ing to the evidence, and for the reasons assimed in No. 26, he is 
justly liable. The moonsifTa decision is affirmed accordingly. 

■ ■ ' r ' 

The 26th Dbcembeh 1850. 

No. 20. 

Appeal from a dtcinon of the Moonsiff of Midnapore, Gunga Gobind Udhi- 

iaree, dated 29M J)eeev\her 1848. 

^ Sadhoo Dey, (PlaiDtiff,) Appellant, 

verfus ^ 

Gnngadhur Behrah, Sorbarak'ar of AymutoeiUussa JJeebee, 

(Defendant,) Bespondent. 

_^The plaintiff sues to set aside a summary decision a&ming a 

j^&traint le^-ied on account of an arreat of 'rent, laid at Company’s 
rupees 13<3-0. 
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The 28th December 1850. 

No. 126 of 1849! 

Appeal from a deciaion of Syed Mahomed AH Aahruff^ Moondff of 
• BehaVy dated 23rd May 1849. 

BeekunSahoOyChoolunSahoo, and Sookun Sahoo^ sons and heirs of 
Kheinajeet Sahoo, deceased, (Plaintiffs,) Appellants, 

• versus * 

Beechoo, Soap Manufacturer, (Defendant,) Respondent 

'* » • 

This suit was instituted on the 2nd February 1849, to recover 
rupees 219 and 6 pie, principal and interest of a bond, dated 
9th Phalgoon 1248 F. S. 

'I'he plaintiffs state that the defendant borrowed the sum of 
rupees 151 from their father, and executed tlie bond in question, 
stipulating to repay the amount with intqpcst in the month of Assar, 
and pledging as security certain household property in Assannug- 
gur. The plaintiff’s father having died, they now sue for the recovery 
of the debt, which defendant refuses to liquidate. 

The defendant denies the debt in toto, and pleads that on the date 
of the bond he was from home and therefore could not have 
executed it; further, that he had a claim against the plaintiffs for 
some 41 rupees, which they borrowed in Assar 1254 F. S., and 
promised to repay in grain in the following year, and on his pro¬ 
ceeding to institute a suit against them for its recovery they have 
brouglit this action. 

The moonsiff dismissed the case, considering tlie testimony of 
the plaintiffs’ witnesses contradictory and theretore insufficient to 
establish the claim, * 

The appellants declare their claim t^p have been fully proved by 
their witnesses, the defendant’s plea of«np^-c^cution of the bond 
unsupported, and therefore the rejection of their claim by the lower 
court unjust. 

The respondent urges no fresh argument, but merely declares 
tlie decision of the moonsiff to be correct for the reasons therein 
stated: tlie objections raised to the claim, as given in his reply in 
the low^er court, are also repeated. 

The only point to be considered in this case is whether the debt 
is proved to be a just one, and the bond a correct deed by the 
evidence adduced, and hOw far the alibi pleaded by the respondent is 
supported by his witnesses. I have carefully perused the evidence 
of the plaintiffs’ witnesses, and can discover no just grounds for its 
rejection.. The testimony of the parties examined in stfpport of the de¬ 
fendant’s plea i^together,inmy opinion, unworthy of credit, replete 
with imgrobabilities, and evidently tutored for the occasion. I 
therefore consider the bpnd a correct deed and to have been duly 
executed by the respondent, and the rejection of the appellants’ 
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claim by the moonsiff improper and opi)osed to evidence. I there¬ 
fore reverse the order of the lower court, and decree the appeal, 
with all costs chargeable to the respondent. 

( 

The 28th December 1850. 

No. 127 of 1849.* 

Appeal from a deemon of Sijed Tnftizzul Hoesein^ Moonsiff of Gyahy dated 

2dth*May 1819. 

Khurgoo Salioo, and Oon»rftD Sahoo opposer, (Defendants,) 

• Appellants, 

versus 

Bhuttun Qoldsmith, (Plaintiff,) Respondent 

This suit was instituted on the 11th Januaiy 1849, to recover 
rupees 23-8-9, price of patjdy and other grains. 

The plaintift* states that in Jyte 1255 F. S. an agreement was 
made between himself and Khurgoo, defendant, for the cultivation 
of certain lands in partnership, each party providing bullocks and 
ploughmen, whilst seed and any other necessary contingent expenses 
Avere to be supplied by the plaintiff alone; after deducting the pro¬ 
prietor’s share of the crops, two-thirds of the remainder of the pro¬ 
duce were to be allotted to the plaintiff, and one-third to bo taken by 
the defendant; that they accordingly cultivated lands in 1256 1\ S.; 
but on the crops being ready for the sickle, the defendant cut and 
carried off the wdiole of plaintiff’s share as well as his own, and, on 
plaintiff’s interposing, the other defendant opposed and aided Khurgoo 
in resisting the plaintiff’s claim: he therefore now sues for the 
recovery V>f his share of the produce from both defendants. 

Khurgoo Sahoo denies having cultivated any lands in partnership 
with the plaintiff* 01 ^ cn^ece^l into any agreenjent as stated by him, 
and declares the produce of his lands to have been duly averaged 
and divided by the proprietor, and tlierefore the plaintiff’s claim to 
be altogether incorrect. 

Oomrao Sahoo denies having offered any opposition, and declares 
the plaintiff to have made him a party to the suit out of spite, in 
consequence of defendant having a claim against him for house-rent 
and some jewels. 

The moonsiff gave a decree in favor of the plaintiff for 16 rupees, 
the value of produce or grain proved to have been removed by both 
defendants, on the grounds that the partnership of tlie first defend¬ 
ant with the plaintiff in the cultivation of the land was established; 
that all the witnesses of the defendants were persons of low caste, 
except one, whilst those of the plaintiff were Brahmins, and their 
testimony not open to question or suspicion; and that it was not 
customary for any deeds to be executed by parties in such matters 
of joint cultivation of land. 
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The appellants urge that the plaintiff should have been nonsuited, 
under Section 17, Regulation XXIIL 1814 and Regulation X. 
1829, for omitting to specify in his plaint the date of the removal 
of the grain; whether the defendants alone removed it or with the 
assistance of others; and the particulars of the terms agreed upon 
between the parties for the cultivation of the land; that the caste of 
witnesses cannot be considered as a correct guide to the credit to 
be given to their evidences that the p^intiff’s wUnesscs gave conflict¬ 
ing testimony, whilst the incorrectness of his claim as to produce 
is proved by the decision of the moofisyi'; and that, having neglected 
to sue the appellants in thefoujdaree couat, as he would undoubtedly 
Jiavc done had the fact of forcible removal of the grain been true, 
the plaintiff’s claim should not have been entertained. The appellants 
further question the correctness of tlieopiirion expressed by the 
moonsift* relative to a deed of partnership being unnecessary. 

The respondent, in reply, states that his claim is not opposed to 
the regulations cited by the appellants; that the said enactments 
do not enjoin a specification of all charges incurred for seed, &c., but 
a clear and distinct statement of tlie case, wliicli was given, tlie 
month of Poos 1251 F. S. being clearly stated in the plaint as tho 
date of the cause of action; that no claim was preferred for seed or 
other contingent expenses; and as it was unnecessary to enumerate 
or describe the fields or lands cultivated, and the execution of deeds 
of partnorsliip in such matters is not customary, and his claim has 
been duly established by the evidence of witnesses, lie prays that 
the order of the lower court be confirmed. 

The appellants’ plea relative to the plaintiff’s liability to nonsuit, 
I do not consider worthy of consideration, the grounds of complaint 
being sufficiently and distinctly stated; neitlier do 1 thinK liis ab¬ 
staining from suing the defendants iii the criminal court any argu¬ 
ment in favor of the appellants. • • • ^ 

1 differ however in opinion with the moonsiff on all the grounds 
noted in his decision. The witnesses of the plaintiff* gave very con¬ 
tradictory and unsatisfactory evidence; no deed or writing to denote 
that any partnership existed between the parties was produced ; and 
as for the testimony of persons of the Brahrainical ca^e being pre¬ 
ferable to that of any other class of persons, and therefore considered 
unexceptionable in tho estimation of any court, I quite disagree, 
as the witnesses of the appellants proved very distinctly that no 
partnership existed between the parties in the cultivation of the land, 
and the deponents being the putwaree of the village and ryuts 
cultivating adjoining fields, I am satisfied their information on the 
subject is most worthy of credit. Whether usual or not for parties 
to have any written agreement drawn up between them in such 
matters is not the point. I think it highly incredible the plaintiff 
would have omitted taking some writing to that effect, had such an 
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engagement ever been entered into by him with the first aj^pellant. 
Under these circumstances I reverse the order of the lower court, 
and decree the appeal, with all costs chargeable to the respondent. 

The 31st December 1850. 

No. 128 of 1849/ 

Appeal from a decision of Sheikh Kasim Ali^ former Additional Moomif 

GyUy datSd 28M May 1849 

Baboos Riinbehadoor Singji, I^Ubehadoor Singh, Adeypertab Singh, 
and Bhowanypertab Singh, and^fter the demise of Runbeliadoor 
Singh, his heir Adeypertab Singh, (Plaintiffs,) Appellants, 

Lalla Kaleepersaud, tenant, Musst. Mooho,wife of GonesheeMalee, 
deceased, and mother and guardian of Chukowree, minor son of 
the said Goneshce, (Defendants,) Respondents. 

Ranee Inderject Koowur, wife of Rajah Hetnarain Singh, objector 
1st, and Musst. Unor Koowur, wife of Doolar Pattuck, objector 2nd. 

This suit was instituted on the 8th February 1845, to recover 
the sum of rupees 14-11-5, due on account current and kubooleut 
executed by Goneshce Malee, deceased, under date 25th Kartikh 
1238 F. S., as the rent of 3 biswas and 3 dlioors of land in 
Kutra-bagh, known by the name of Rajah Narain Singh, in 
muhallah Muradpoor, pergunnah Gya, from 1st Jyte 1250 to 
Poos 1252 F. S. 

The particulars of this case are duly recorded at pages 1 and 2 
of the Decisions of this court for Marcli 1849, on the 19th of which 
month thd order of the lower court was reversed, and case remandeil 
for re-investigation as to how ipucb rent was due by tlie respondents. 

The moonsiff, on Vne 28tb May 1849, decreed the case in favor of 
the plaintiffs for rupees 5-10-8, considering the payment of the 
remainder of tlie sum claimed to be fully i)roved by the receipts 
filed by the defendants and the evidence of their witnesses. 

' The appellants now urge that the pottah and receipts filed by 
the defendants are forgeries. 

The respondents, notwithstanding the issue of the usual notice, 
have filed no answer. 

As the receipts filed by the defendants bear no signature, and to 
support their alleged payment of rents for 1250 no proof whatever 
lias been adduced, and the rates i^entioned in the pottah produced 
by Kaleepersaud are much lower than those specified in the hihoo- 
lent of the original farmer, Goneshce Malee, I place no faith in the 
former document, and therefore consider tlie decision of the lower 
court incorrect The kubooleut shows the rent of the land to have 
been fixed at annas Sicca 9 and 9 krants per mensem, or rupees 
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session of the tank. He concludes by saying that^ in repayment of 
the amount (6 rupees) advanced by the plaintiff, he gave him a two 
years’ lease of 2 beegahs. of chakeran land, at a rent of 3 rupees 
per annum, which squared accounts between them. 

The mobnsiff rules that the defendant has altogether failed to 
prove that the deed executed by him was a mortgage bond or con¬ 
ditional deed of sale^ while the plaintiff has established that the 
instrument, from the vernacular tern^*used in it, can only apply to 
an absolute sale.. The sale endorsement of stamp also bears the 
defendant’s name as pimchaser. • 

All this is in favor of tho plaintiff, but^iremarks the moonsiff, the 
suit is not for possession under the deed of sale, but refund of the 
amount of purchase money, which condition is not borne on the 
instrument, and the verbal engagement for th$ fulfilment of which 
on the part of the defendant is not proved by the evidence adduced 
by the plaintiff. He therefore decrees in favor of the defendant, and 
dismisses the suit. 

The plaintiff appeals against the decision, and prays for the exa¬ 
mination of the four remaining witnesses cited by him to prove the 
respondent’s promise of repayment of purchase money. 

The moonsiff holds in this decision that the appellant has proved 
tlie validity of the instrument which forms basis of action, but not 
the contingent condition on which claim rests. That party is now 
prepared to adduce further proof of the issue pleaded in the suit, 
not in the shape of fresh evidence uncited before, but the testimony 
of witnesses called but not examined. Under these circumstances, 
I think him entitled to the indulgence he seeks in appeal, and remand 
the case for a fresh deoision after examination of such of his^remain- 
ing witnesses as he may choose to bring before the lower court 


The^IOtii December 
Case No. 117 of 1850. 

Appeal from a decision of Tufuzzul Rahman^ Moonsiff of Oasgaon^ 

dated 21^^ February 1850. 

Nuffur Chunder Ghose and Sitanath Senapati, (Defendants,) 

Appellants, 

versus 

Dureah Khan, (Plaintiff,) Respondent 

Bond debt. Action laid at Company’s rupees 12-6-5. 

The plaintiff sues the defendants on a bond, executed in his favor 
for 17 rupees, the conditions of which were that the loan was to be 
repaid in the following months of Poos and Fhalgoon. He admits 
the payment of 8 rupees on account, and sues for the balance^ with 
interest 
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The defendant Nuffur Chunder Ghose denies both debt and bond, 
and ascribes action to refusal to swear falsely in a case brought by 
the plaintiff in the criminal court He adds that he can write, and 
begs that his writing may be compared with the signature on the 
bond. 

Tlie defendant Sitanath Senapati repudiates both the debt and 
bond, and affirms that he is not in circumstances requiring loans. 
He also attributes tlie suit tb, motives of animosity on the part of 
the plaintiff. 

The moonsiff gives Or v^diet for the plaintiff, and declares the 
defendants liable for the amount claimed. 

On a review of the record, I find that the defendants have failed 
to establish their plea of ill-will and animosity, because their wit¬ 
nesses fix the event, out of which the bad feeling between the parties 
arose, at a date subsequent to the execution of the bond. Their 
testimony, moreover, is discordant on the event itself and the circum¬ 
stances and particulars connected with its occurrence, so as greatly 
to invalidate the Tveight of the evidence they give. I perceive also 
tliat the moonsiff acceded to the request of the defendant Nuffur 
Chunder, and compared some writing of his made in court with the 
signature on the bond; hut the writing only consisted of a few names 
and was quite the performance of a neophyte, and it is perfectly 
clear that, beyond the writing performed, the defendant can neither 
read nor write and is utterly illiterate. His plea therefore of 
scholarship also falls to the ground. Again, on comparing the 
signature of the defendant Sitanath on the retainer filed by him 
with that on the bond, it is impossible for a moment to doubt that 
they are one and the same handwriting. It is also proved by the 
ovidende adduced by the plaintiff tliat the defendant Nuffur 
Chunder was the purchaser of the stamp on which the bond is 
engrossed, and thit besides him there is no other person of the name 
in the village in which he resides. These circumstances and tbe 
testimony of the two witnesses examined in support of plea, have 
induced the judgment given in favor of the plaintiff. 

The defendants appeal against tlie decision, on the grounds that 
the engrosser of the bond has not been examined, and that the wit¬ 
nesses who support plea are the respondent’s (plaintiff’s) creatures 
and illiterate to boot. 

I cannot allow these trivial objections to weigh against the mass 
of evidence adduced in the record against the appellants’ (defen¬ 
dants’) justificative pleas. They have one after another been 
weighed in the balance and found wanting; and I see no reason to 
take exception to the process by which they have been so deter¬ 
mined. 1 therefore dismiss the appeal. 
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The 10th December 1850. 

Case No. 120 of 1850. 

Appeal from a decision of Dubiruddeen Mokummitd, Moonsiff of Madpore, 

• dated 22nd February i850. 

Sriram Mookerjea^ (Defendant^) Appellant, 

versus 

Khetremuni Dasi aftd others, (Plaintiffs,) Respondents. 

Value of grain by reversal of §ale under execution of decree. 
Action laid at rupees 30-13 annas.^ 

The substance of the plaint is," that t^e plaintiffs arc the half 
proprietors of the talook of Ousgaon, and carry on trade in grain; 
that in Maugh 1255 they stored in thegranacy of Lukhun Baner- 
jea 227 sellis 31 seers of grain; that the defendant attached the said 
grain as the property of Ram Kotal and others, against whom he 
had got a decree and taken out execution, appropriated a portion, 
and got the rest, viz. 146 selKs^ 31 scers^ and 13 chittacks^ sold by 
the court ameen, purchasing It himself. The suit is for the value of 
the com, both sold and appropriated. 

The defendant denies that the grain stored in Lukhun Banerjea^s 
granary belongs to the plaintiffs, and affirms that it was Ram Kotal 
and others* property, and attached by him, while on the land, cut, 
thrashed, and stored, in the granary in question, and subsequently 
sold, and bought by him as stated in the plaint. He concludes by 
declaring tlie suit a fraudulent proceeding, instituted in collusion 
with the plaintiffs’ agent, Ramdhun Mookerjea, on his disregarding 
his (Ramdhun’s) entreaties to settle the Ram Kotal claim by instal¬ 
ment, and challenges* the plaintiffs and their agent to deny the 
truth of liis allegations, promising to abandon his defence on their 
doing so, on requisition, which he demands.^ ^ 

The plaintiffs’ rejoinder takes exception to fhe expedient last sug¬ 
gested by the defendant, as a proceeding unconstitutional and con¬ 
trary to usage and the forms of court 

The moonsiff rules that the evidence of three witnesses, and the 
memo, of grain payments by debtors, filed by the plaintiffs, fully 
and satisfactorily establish their plea. He remarks also that the 
witnesses prove that the quantity of grain, said by the plaintiffs to 
have been stored and sold, was the actual quantity stored and 
sold, and depose, moreover, that a portion was appropriated by the 
defendant, but do not name the quantity. The moonsiff holds, on 
the other hand, that the two witnesses examined for the defensive 
pleas do not agree in their testimony, regarding the quantity at¬ 
tached in the decree executed against ]^m Kotal, &c., and are 
moreover residents of another village. The moonsiff farther rules 
that the defendant has, by his own showing, acted illegally, and thus 
vitiated the very proceeding he is attempting to uphmd, in refuta- 
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tion of claim, for he seizes and stores the corn on his own authority, 
and then applies for the intervention of the court to attach and sell. 
He is also of opinion that the defendant cannot, by any possibility, 
prove that the com sold was identical with that attached by him 
on the land. In consideration of the foregoing circumstances, 
and the fact that the Kotal set, though made parties to the suit, 
have not declared the grain theirs, or even entered appearance, the 
moonsiff records judgment iii favor of the plaintiffs. 

The defendant maintains, in appeal, that the moonsiff was bound 
to make the reference lie urged to the plaintiffs and their agent, 
and that the memo, of com payments has not been attested by the 
gomashta, and contends that the two omissions vitiate the soundness 
of the decision made. 

In the absence of any thing approaching to establishment of the 
issues pleaded, I cannot admit the defendant’s appeal, particularly 
when I consider the insuf^cient grounds on which it is made. His 
first objection is altogether untenable, for had the moonsiflp acceded 
to his requisition with regard to the respondents, he would without 
question have violated the forms of court and rules of usage. And 
if he thought the evidence of the gomashta essential to the issues he 
pleaded, he ought to have moved the court to procure his attend¬ 
ance. The other objection raised by the appellant is as little 
entitled to consideration as that disposed of. The memo, alluded to 
w^as not offered as an essential but a collateral proof of claim, and 
did not need authentication in the failure of every species of 
evidence for the defensive pleas. Indeed its tender might almost 
be considered a work of supererogation. Under these circum¬ 
stances, I have only to record my affirmation of the judgment 
passed by the moonsiff. 

« ' 

'Thb .Uth December 1850, 

Case No. 121 of 1850. 

Appeal from a decision of Nubeen Kishen Paulit, Moonsiff of Cuftoa, 

dated 1st March 1850. 

Kukhina Beebec, (Defendant,) Appellant, 

versus 

Kashinath Chund, (Plaintiff,) Respondent 

Balance of rent Action laid at rupees 8-7-2. 

The plaintiff claims rent for a holding registered in the defendant’s 
husband’s name, but enjoyed by herself from the beginning to the 
month of Maugh of the year 1256. 

The defendant admits claim, and says that, besides the jumma in 
question, tl^re is another, amounting to rupees 9-9-12, registered in 
the plaintiff’s son’s name. These two jummas in the aggregate 
amount to rupees 19-3-4, which together with other effects have 



ZILtAH EAST BURDWAN. 


235 


been settled on her, she affirms, by her Imsband, Ujul SIrkar, by a 
deed of gift 

She furtlier avers that she discharged 8 rupees and 8 annas of 
the rent due for 1256, but received no quittances, and was on the 
point of instituting proceedings to recover them when the gomashta 
forestalled her by the present action. 

The moonsiff regards this case as a gross piece of fraud and col¬ 
lusion perpetrated by the husband ^nd wife with the aid of the 
plaintiffi, in which opinion he is strengthened by a representation 
made to him by petition from one Brijplak Mundul, wlio denounces 
the husband, Ujul Sirkar, as a swindler ^nd cheat and the instigator 
of the present action, with the view of removing his property from 
liabilities incurred to himself and others. The plaintiff brings two 
witnesses to prove the balance and the defendant’s possession, and 
she produces tliree persons in support of her plea of part payment of 
demand, which they fail to ‘establish.^ The moonsiff therefore 
decrees the suit in the plaintiff’s favor, and, releasing the defendant 
from the operation of the award, declares Ujul Sirkar, the recorded 
holder of the jumma, liable for the claim, he being a party to the 
suit and allowing it to go against him by default 

The defendant appeals against the decision, and contends that 
the moonsiff has by his award virtually debarred her from the 
rights of settlement made in good faith and under registration. She 
also takes exception to the moonsiflPs enquiry on the score of his 
jumping at a conclusion in the matter of Brijolal’s petition, and 
assuming the allegations therein set forth to be facts without any 
grounds for the assumption, to the prejudice of the cause she 
espouses. 

I reject this appeal on two accounts, first, because the* appellant 
party is unaffected by the decree made by the lower court and has 
consequently no grievance or any just o^ dissatisfaction, and 

indeed may fairly be considered without the pale of appeal, and, 
secondly, because she prefers it with the sole object of re-mpoting 
the question of proprietary title, under the alleged settlement, or 
deed of gift, (real or fictitious I will not stop to enquire,) the disposal 
of which is both unnecessary and irrelevant to the present enquiry. 
The moonsiff however is fairly chargeable with precipitation in as¬ 
suming as facts the statements put forth in Brijolal Mundul’s 
petition, but that officer has not made those assumptions the grounds 
of his judgment, indeed he has only used them incidentally to fix 
Ujul Sirkar’s liability with greater force and prominence, and, in 
doing this, while he has stricUy promoted the ends of justice, has 
in no way impugned the legality or fairness of his decision. The 
appellant has still her remedy at law to recover under the alleged 
deed of settlement ad valorem. 
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The 16th December 1850. 

Case No. 126 of 1850. 

Appeal from a decision of Tufuezul Ruhman^ Moonsiff of Ottspaon, 

dated 2.5M February 1850. • 

Rauikomar Rai^ (Claimant^) Appellant, 

versus 


Messrs. Erskine *ajid Co., (Plaintiffs,) and 
Shurifunisa Beebee, (Defendant,) Respondents. 

Balance of rent. Actjon laid^at rupees 21-8-6. 

The plaintiffs affirm that in 1246 they purchased the talook of 
Mustali, &c., in the name of Ramkomar Rai, and remained in be- 
namee possession until *Bysakli 1252, that on the 1st Jyte idem, the 
said Ramkomar Rai filed petitions in the several zillah courts con¬ 
tiguous, declaratory of his having neither interest nor concern in the 
estates in question, on which they procured a mutation of names 
and have since held under their own names. They add that in the 
lot abovetftuned there is a holding of rupees 13-13-11, in the vil¬ 
lage of Etachanda, registered in the name of the defendant’s hus¬ 
band, Punchoo Meer, for which the balance claimed is due from 
1246 to 1255, after deducting payments. 

The defendant does not enter appearance. 

The claimant avers that the estate is his by right of purchase, 
and that the plaintiffs have neither share nor interest in it, and 
denies having presented the petitions referred to in the plaint 

The moonsiff decrees the suit in the plaintiffs’ favor on the fol¬ 
lowing grounds. He rules that the exhibits filed by them, viz. 
three copies of decrees for rent in their favor. Nos. 158, 159, and 
179, from the moonsifPs court, two certificates. Nos. 61 and 62, 
applying for unappfJfpriateA ameen’s fees in deposit, a purwaneh 
under the collector’s signature, calling on the plaintiffs as proprie¬ 
tors of the talook to make a fresh settlement for revenue land 


relinquished by former tenant, copy of a petition filed by the 
claimant in court, acknowledging nominal (benamee) possession, and 
copy of a decree by the collector. No. 171, in which the plaintiffs 
sued as actual proprietors for resumption of ren1>-free land held on 
invalid tenure, together with the evidence of five persons cited by 
them in support of claim, the village accounts filed under the attes¬ 
tation of their ^masbta, Gunganarain Ghose, the neglect of the 
defendant to defend action, and the proof of her possession of the 
holding, establish beyond a question that the balance sued for is 
due and that the plaintiffs are fairly and legally entiUed to it In 
proof of the plea urged by the claimant, he produces copy of a 
plaint filed by the plaintiffs in the moonsi^s court at Kandra, and 
copy of a decree, No. 260, passed by himself; but these exhibits, in 
the moonsiff's opinion, do not favor the issue pleaded, the former 
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making rather for, than against, the plaintiffs by an allusion to 
claimant's nominal possession, and the latter being utterly inappli¬ 
cable as a precedent, the circumstances under which the parties 
named therein were nonsuited being perfectly dissimilar to those 
in the present action. Independent of these considerations, the 
moonsiff quotes appeal •No. 157, decided by Mr. officiating judge 
IL C. Hamilton, on the 20th of October 1849, which is a 
parallel case in every essential feature of it to the one under 
consideration, being a suit for rent instituted by the plaintiffs 
against a defaulting tenant under, claim of the present ob¬ 
jector, in which it was expressly ruled that the issue of pro¬ 
prietary right and title could not be determined in an action for 
balance of revenue, and deems the precedent ample authority for 
rejection of the claim. The moonsiff adek, moreover, that the 
claimant has signally failed to adduce any oral evidence whatever 
in support of plea, though making morg than one effort to do so, 
and rejects the proclamation issued by the sudder putneedar and 
two quittances of rent paid, tendered by him in proof of proprietary 
title, on the grounds of the precedent above quoted and the rule 
it gave sanction to. 

The claimant appeals against the award and regards it as a 
virtual rejection of his title to proprietorship and possession. He also 
takes exception to the informality of the plaint, which he maintains 
should specify not the firm of Erskine and Co., but the names of 
the constituent members. 

This is a suit for aiTears of rent, and with that question and no 
other the moonsiff has to deal. He has dealt with it to my entire 
satisfaction, and I ^ee no reason whatever to disturb his aivard. 
The claimant has still his remedy at law if lie feel dispd^ed to try 
the issue of title; but it was monstrous in him to expect it to be ad¬ 
justed in the present^ action. 1 am Dot,dispos^ to lay much stress 
on the other objection raised by the appellant, as the title of 
the company answered all the purposes of action, and is quite 
sufficiently explicit to indicate the parties concerned, in a locality 
where their family' has resided for more than haJf a century. 
Besides, I am not prepared to admit the protest from tlie appellant, 
it being clearly the defendant’s duty only to urge it. 
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The 16th December 1850. 

Case No. 122 of 1850. 

Appeal from a decision of Tufuzzul Ruhman, Moonsiff of Ouagaon^ 

dated 2bih February 18.50. 

Ram Komar Bai^ (Claimant^) ^ppellant^ 

cersus 

Messrs. Erskine and Co., (Plmntiffs,) and 
Kurum Ullee and others^/Defendants,) Respondents. 

Balance of rent Action laid.at rupees 14-2-6. 

The only difference in this case and the foregoing is the party 
sued for the balance and the amount of the balance itself. In all 
other respects it is identical, the claim made on the same grounds 
and opposed by the same objection. Under these circumstances 
the same order must rule. ^ 

The 16th December 1850. 

Case No. 123 of 1850. 

Appeal from a decision of Tufuzzul Ruhman. Mooneiff of Ousgaon. 

dated 2bth February 1850. 

Ram Komar Rai, (Claimant,) Appellant, 

versus 

Messrs. Erskine and Co., (Plaintiffs,) and 
Sursuti Manjin and others, (Defendants,) Respondents.- 

Balance of rent. Action laid at rupees 24t12. 

The order made in appeal No. 126, as above decided by me this 
day, must rule in this case alsq, as the suit and parties are the same 
with the exception' of .thct balance claimed c> and the defaulting 
tenant. 


The 16th December 1850* 

Case No. 124 of 1850. 

Appeal from a decision of Tufuzzul Rukman^ Moonsiff of Ousgaon^ dated 

2bth February 1850. 

Ram Komar Rai, (Claimant,) Appellant, 

versus 

Messrs. Erskine and Co., (Flaintifis,) and 

Sheikh Sekunder and others, (Defendants,) Respondents. 

Balance of rent Action laid at rupees 22-0-4. 

As this and the foregoing casea are identical with the exceptions 
noticed in the two latter, I have only to record that the same deci¬ 
sion must rule the appeal. 
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The 28th December 1850. 

No. 117 of 1849. 

Appeal from a deci&ion of Moulvee Syed Humeedooddeen Akmud, Moonsiff 

of Aurungahad^ dated 11^4 May 1849. 

Sheodeen Singh, Agent of Hurkooram Doobey, (Defendant,) 

* Appellant, 

versus • 

Ramchurn Pandee, (Plaintiff,) Respondent 
Sheopershaud, son of Soogundram, deipea^edjTeekaram,Bheeniikrani, 

RararoopranijSewukrani, Jeodhunrain, and Musst Ruglioinunnec, 

widow of Nurkooram Pandee, deceased, Oozurdars. 

This suit was instituted on the 24th July 1848, for the re¬ 
versal of an illegal attachment of property valued at rupees 90. 

The plaintitt* states that Sheodeen Singh, styling himself agent 
on the part of Hurkooram Doobey, whoiji he declared to be pro¬ 
prietor and mokurureedar of certain shares in mouza Ramadhee, 
pergunnah llelowchur, attached the property in question on the 
plea of arrears of rent being due for tlie rubbee harvest of 
1255 F. S.; that plaintiff thereupon applied to the native commis¬ 
sioner, but failed to obtain a certificate; he therefore sues to set 
aside the attachment, at the same time denying the claim of Ilurkoo- 
ram Doobey to two-thirds of the village, and his having cultivated 
any land belonging to that party. 

The defendant replied that the property in the village in question 
had belonged to the following parties: namely, 5 annas 4 pic to 
Dookurnrain and others; 3 a, 4 p. 10 k. to plaintiff and his 
relatives; 1 a. 11 p. JO k. to Sheopersunram and others, and 5 
a. 4 p. to Ramroopram and otliers; but in 1255 F.*S., the 
plaintiff’s share was sold to Hurkooram by a deed of hye~bil~wuffaj 
dated 20th Bysakh of»that year, whilst Iia«n|*ooptam, Sheopursun- 
ram and others, sold their shares to him at different times, thus 
making a total of 10 annas 8 pie, or two-thirds of the property in 
his possession: the plaintiff having cultivated certain lands therein 
and appropriated the entire produce without discharging the 
proprietor’s claim, the attachment w^as made for the above purpose, 
to liquidate the balance of rents due as per jumma-wasiUbahee 
account 

The plaintiff* then admitted the sale of Ids share in the pro¬ 
perty for rupees 601-8, but pleaded that he had received only 
519 rupees- 

The oozurdars deny having sold their shares, and state that their 
5 annas 4 pic were only assigned, by a bhurnanamek^ dated 11th 
January 1847, to Tokee and Bundhoo Sahoos,in lieu of an advance 
of 720 rupees, and therefore in reality only farmed out for the 
period fixed, u e. from 1255 to 1272 F. S. 


4 
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The moonsiff decreed the suit in favor of the plaintiff, and re¬ 
versed the attachment, on the grounds that the crops for. wliich 
the attachment had been made had been previously released to the 
plaintiff, on the adjustment of other claims between the parties 
taking place, as shown by the decisions passed in former-cases, and 
therefore the defendant had no claim against the plaintiff^ for pro¬ 
prietor’s share of the crops; and further, that defendant’s uninter¬ 
rupted possession of the property was not established, and the real 
matter in dispute appeared to be to establish the point of pro¬ 
prietary right ^ 

Against this decision it IsVrged, in appeal, that the cultivation of 
the land by the plaintiff is*fully pfoved by the evidence of witnesses; 
that the ameen, deputed to institute local enquiries in former cases, 
and whose report is alluded to by the moonsiff], has given collusive 
evidence, whilst the oozurdars have adduced no proof in support of 
their assertions. 


The respondent, in rrfply, pleads that the claim set up by the 
appellant is in reality for right of property, and that the attachment 
was made solely to conceal this design; that the deeds on whicli 
■ such claim is grounded are forgeries; that the claim to tliese lands 
has been twice tried under Act IV. 1840, and, having been re¬ 
manded for re-investigation, the case is still pending, and therefore 
the attachment was illegal; that the respondent and oozurdars never 
sold their shares to appellant, two-thirds of the estate being tlieir 
property by virtue of a mohnrnree deed granted to them hy Rajah 
Dumbernath Suhai, and which is filed in the record of tlie case 
pending under Act IV. 1840. 

It is very clear from the documents filed by the appellant that 
the oozvrdars assigned their share in the property to Tokee and 
Bundhoo Salioos, as stated, but that bhurnanameh appears to have 
been by them rc-sedd to the appellant, who again, on the 11th Jyte 
1254 F. S., purchase*'fneir rights in the “property out and out 
for 1000 rupees, and obtained possession ; and subsequently, on the 
26th Assar 1255 F. S., he bought the share of Sheopursunram 
and others for 300 rupees, and likewise obtained possession, so that 
with the plaintifPs sliare, sold on the 20th Bysakh 1255 F. S. for 
600 rupees by a deed of bye-bil~wuffa, the appellant really had pos¬ 
session of and right to two-thirds of the estate. The decision of the 
criminal authorities, dated 11th September and 29th November 
last, also prove his possession; and as Rajah Dumbernath Suhai 
denied the title and claim set up by the respondent and oozurdars, 
it is very evident that the order of the moonsiff was incorrect 
I therefore reverse the order of the lower court, and decree the 
appeal, with all costs chargeable to the respondent 
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The I6th December 1850. 

Case No. 16 of 1849. 

Appeal from a decision of Moulvee Moaszum Hosseiht Principal Sudder 
* Ameen, 

Buliadoor Singh, Rauf Sewukpal Singh, Issur Dutt, and others, 
heirs of Chctoo Singh, deceased, ^Defendants,) Appellants, 

* versus* 

Bliugwan Dutt, (Plaintiff,) Respondent. 

, This case is the same as No. lA of 18^9, decided by me this day. 
The following points, however, urged by the appellants, have not 
been noticed in that decision. First, that the respondent, on the 1st 
Bhadoon 1255 F. S., gave theappellants an acquittance in full, stating 
that he had no further claims against them; 2nd, that when the 
respondent failed to file a razeenamah, th^casc was decided without 
taking evidence as to the acquittance; 3rd, that appellants intended- 
to present a petition for the summoning of their witnesses, but illness 
prevented them, and though their vakeel asked for a day’s indul¬ 
gence it was refused, and the case decided. With regard to the 
first point urged, the statement now made appears no where in the 
pleadings, and the acquittance ought not, in iny opinion, to have been 
received by the lower court except with the consent of both parties. 
On the second point, it appears that witnesses were summoned to 
prove the acquittance, though I think wrongly so, as the respon¬ 
dent denied his having adjusted the matter, hut the appellants 
failed to produce them. With regard to the third point, it seems to 
me that a great deal Ijjo much indulgence was shown to the ap¬ 
pellants throughout this case, which ought to have beerf decided 
many months previously, but was constantly postponed for the 
attendance of their witnesses. Appeal dipmi^sect^ with costs. 


The 23rd December 1850. 

Case No. 21 of 1849. 

Appeal from a decision of Mr, C, Macdonald^ Sudde^ Ameen of 
- Monghyr, 

Talibur Singh and others, (Defendants,) Appellants, 

versits 

Mirza Hussen Ally, and after his demise Inaet Ally and Ahmed 

Hossein, (Plaintiffs,) Kespondents. 

This case is connected with appeal No. 22, decided by me this 
day. The suit was brought for rent due on the same land for the 
Fusly year 1244. The defendants enter a similar answer with 
respect to their not having received any notice to defend the sum¬ 
mary suit in the collector’s court; but they admit having been in 

6 
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occupation of tlie land during the above pei'iod, though they allege 
that they paid the rent as set forth in the ikrarnameh by the terms 
of which they consented to relinquish their holding. Should it 
appear on local investigation that the defendants did actually give 
up the land as stated by them, that fact ought decidedly to influence 
this decision also, proving as it would the fulfilment of the conditions 
stated in the ikrarnameh, a document which the lower court has 

f ut aside as unworthy of cohfldence. Under these circumstances, 
tliink it advisable to return this suit as well, in order tliat it 
may be further considered with the one returned to-day. Order 
accordingly, • • 


The 23bd December 1850, 

CJase No. 22 of 1849. 

Appeal from a decision of Mr, C. Macdonald^ Judder 

Ameen of Monghyr. 

Talibur Singh and others, (Defendants,) Appellants, 

versus 

Mirza Hussen Ally, and after his demise Inaet Ally and Ahmed 

Hosein, (Plaintiffs,) Respondents. 

This was a suit founded on a summary decree for arrears of 
rent obtained by the plaintiff’s father in the year 1838. Execution 
was not taken out; besides, the real property of the defendants 
could not be sold under a summary award. The defendants answer 
that they received no notice of any summary complaint being 
lodged against them in the collector’s court; nor was any sum¬ 
mons or proclamation for their attendance brought to their resi¬ 
dence. The land, moreover, for which the^arrears of rent have 
been clahned, was voided by them according to an agreement 
(ikrarnameh) in 1245 F. S., the year for the rent of which this 
suit has been hrou^t , , ^ 

In appeal, it has been urged by the defendants under the fourth 
plea, that if any doubts as to the plaintiff’s having taken the land 
into his own hands in 1245, had been entertained by the lower 
court, the truth of the matter might easily have been ascertained 
by local enquiry. 

Judgment. 

The appellants’ (defendants’) witnesses depose positively to their 
having resigned the land in the year 1245, and even name the 
persons^ who occupied and cultivated it on their quitting. I am 
of opinion, therefore, that the plea urged is a sound one, and that 
the case must be returned to ascertain by local investigation whe¬ 
ther the appellants really held the land or not, during 1245 F. S. 
Ordered, that the appeal be decreed, and the case returned for 
reinvestigation as above indicated. 



ZILLAH E AST B URP WAN. 

Present: J/ H. PATTON, Esq., Judge. 


The 6th December 1850. 

Case No. 13 of 1848. 

Appeal from a decision of Mohummud Saim, Sadder Ameen of East 

BurdwaUy dated \Qth November 1848. 

Kishenchunder Mookerjea and others, (pefendants,) Appellants, 

versus 

Gholam Kusal, (Plaintiff,) Respondent 

This case is reported at considerable length at pages 113 to 121, 
in the Zillah Decisions (East Burdwan) for July 1849, and is a suit 
to confirm proprietary title by the reversal of an order made for the 
sale of the property claimed. The sudder ameen decided in the 
plaintiff’s favor, and awarded to him the possession of the tank. 
The defendants were dissatisfied with the order and appealed 
against it^ In appeal the sudder ameeu’s decision was reversed, and 
the defendants’ title upheld. The plaintiff then applied to the Sudder 
Dewanny Adawlut for the admission of a special appeal against the 
judge’s order, and the Court entertained liis application on the 
grounds set forth in pages 132 and 133 of their Decisions in April 
1850, remanding the case for re-investigation/ •• 

The first point to b8 determined, in my opinion, is whether or not 
the terms of the decree passed by the sudder ameen in case No. 24, 
dated 31st December 1847, is binding on the respondent (plaintiff) 
and a bar to his suit under the provisions of Section 16, Regula¬ 
tion III. 1793. On a review of the record, I am clearly of opinion 
tliat they are not, because he was only a third party in the suit, and 
the sudder ameen distinctly ruled that the award was not intended to 
affect his rights and interests: so far from it, he was therein referred 
to a separate action to establish title and allowed a definite period to 
institute proceedings by filing his bill. 

This question settled, I next proceed to enquire which of the two 
issues requiring adjustment is most entitled to consideration, the 
mortgage effected in 1240 and the sale consequent thereon, the plea 
advanced in claim, or the security bond executed in 1241, and 
the decree It embraces, the plea urged in defence. 

Premising with the remark that they both refer to the same 
property, the former has for its support the mortgage bond duly 
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attested by the affidavit of the engrosser and the depositions of the 
four subscribing witnesses, two copies of decrees in which the 
mortgaging party admits both the pledge and eventual sale of the 
tank to the respondent (plaintiff,) the two instruments under which 
the above purchase was effected accompanied by incontrovertible 
evidence and other minor and collateral proofs of proprietary 
title. • 

'rhe latter is backed by the award made in appellants’ (defendants’) 
favor in suit No. 24 above alluded to, in which the party sued 
(the owner of the prop^rt/ in dispute) confesses judgment and 
admits having pledged the* tank afe security for the good conduct of 
the suitor’s goinashta. 

These are the documentary proofs adduced respectively by the 
contending parties in support of plea. In their argumentative 
pleadings each accuses the other of fraud in general, and collusion 
in particular, in the acquirement of the instrument under which 
claim is set up. For instance the appellants (defendants) maintain 
that nothing but fraud and collusion could have enabled the respon¬ 
dent (plaintiff) to be in possession of the mortgage bond, as that 
deed was cancelled by the subseciuent alleged purchase and should 
have been returned to the former proprietor of the tank as a 
discharged instrument; while the respondent (plaintiff*) holds 
that a more convincing proof of the award made in suit 
No. 24, being collusively obtained, could not have been given than 
lus opponents’ retention of the services of the man in reparation of 
whose dishonesty and foul dealing the decree was made. The 
former again take exception to the omission, in the two deeds of 
sale exewted in 1245, of the mention of the loan and mortgage 
effected in 1240, of which they arc designed to be a settlement, and 
argue from the fac^ that one or other of them is a fabrication; and 
the latter on the other hand avers that the tahk pledged in security 
for the good conduct of the gomashta Ramjee Chatterjea, at two 
different periods, as stated in the defence, is not identical with the 
tank in dispute, but totally distinct from it, bearing a different name. 

These and others of minor importance are the arguments and 
reasonings advanced by the contending parties for and against their 
respective pleas; but they are for the most part unsupported by 
proof and offered rather as points of controversy than issues of fact 

I have very carefully and patiently reviewed the record of this 
case, and have no hesitation in affirming the decision of the court of 
primary jurisdiction, because it has issued injustice. In doing so, 
however, I cannot help recording in partial dissent from the award 
I am upholding, which maintains the validity of one of them, that, 
in my judgment, 6ot/i the fundamental instruments on whicli claim 
is. based on cither side are fictitious. I mean the mortgage bond of 
1240 and security bond of 1241. My conviction is, that the sale of 
the tank in 1245 was the first and is the genuine transaction of the 
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piece, and the latter has been fabricated to render tliat sale inoper¬ 
ative, atid the former again prepared to counteract the effect so con¬ 
templated. Setting aside therefore the two doubtful instruments, 
I fall back on the genuine proofs of issue, the exhibits under which 
the sale was consummated; and as they are unexceptionable in 
themselves and afford tHe clearest evidence of the plea advanced on 
their validity, I maintain the responclpnt’s (plaintiff’s) right The 
view above taken by me bf the double artifice will, I think, bo found 
to reconcile most of the incongruities in the pleadings urged mutu¬ 
ally by the parties in refutation of respbeth^e pleas. 


The 6th December 1850. 

Case No. 112 of 1850.* 

Appeal from a decision of Peareemohun Banerjea, Moonsiff of Kytee^ 

dated 18^4 February 1850. 

NundramChukurbuttee, (Defendant,) Appellant, 

versus 

Rampershad Neogee, (Plaintiff,) Respondent- 
Bond debt Action laid at rupees 54-1-2. 

The plaintiff sues the defendant as the guardian of the minor 
Dolgobind, his grandson, on a note of hand executed by the deceas¬ 
ed father of the infant, on the 7 th Assar 1250, 

The defendant denies the debt and bond, and pleads exemption 
from the operation of tlie suit, on the grounds of non-guardianship 
to the minor, thouglr admitting that he resides with, andys subject 
to, him in all the essentials of a protege. 

This suit was in the first instance struck off the file by the 
moonsiff, owing to th0 absence of proof^l 4o the authorised guar- 
diansliip of the defendant Against this award the plaintiff sum¬ 
marily appealed, and the judge ruled that, since the defendant had 
not raised the objection, it was not for the court to do so. When 
the suit came to be re-heard, the defendant, who had not entered 
appearance before, came into court with the objection stated; but 
the moonsiff overruled it by holding that though he was neither 
morally nor legally responsible for the claim made against his 
kinsman’s estate, yet he was in duty bound, in consideration of the 
minor’s inability to act for himself, to be present during the en¬ 
quiry for the purpose of conducting the defence and protecting 
the interests of the boy. In this capacity his attendance was 
enjoined, and he was required to adduce what proof he possessed 
in refutation of claim. He did not succeed in bringing any, and 
the debt and bond being satisfactorily established by the evidence 
of four witnesses, the suit was decreed in favor of the plaintiff, and 
the minor’s inheritance declared liable for the amount. 
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The defendant, though in no way affected by the award, appeals 
against it, and assumes the same ground of objection as that set 
forth in the defence, maintaining his exemption from the suit, 
and aflBrming that he had no opportunity of tendering proof in 
annulment of the claim preferred. 

This is a most gratuitous appeal, and preferred with no other 
object than to stay the course of justice. The terms of the award 
are innocuous as regards the lappellant’s *rights and interests, and 
they are as unprejudiced by it as if it had never been made. He 
has moreover advanced a^taternfent which is utterly without found¬ 
ation, namely, that he w&s not allowed an opportunity of filing 
proof, whereas it clearly appears from the record that he was 
expressly called on to do so. The appeal is therefore dismissed, 
and the decision of the moonsiff affirmed. 


Tbk 6th December 1850. 

Case No. 113 of 1850. 

Appeal from a decision of Nazeeruddeen Mokummud^ Moonsiff of IndoSy 

dated \5th February 1850. 

Cliundermohun Rai, (Defendant,) Appellant, 

versus 

Hurripershad Rural, (Plaintiff,) Respondent. 

Balance of revenue. Action laid at rupees 14-14-2. 

The plaintiff sues the defendant for balances due from 1253 to 
1256, deducting payments, wliich he details on a jwnma of 
21 rupees, registered in ]jis name. 

The defendant admits the jummay but pleads payment of all 
demands on account of *1*253, 1254, and 1255? through the agency 
of the plaintiff’s gomashta, from whom lie affirms he holds quittances 
for the first two periods, but not the last, and affirms that, on his 
indicating a desire to institute proceedings for the recovery of the 
withholden receipts, the present action was brought with the view 
to foil him. 

The moonsiff rules that from the village accounts of 1253, 1254, 
and 1255, filed by the plaintiff under the attestation of his gomashta, 
and from the evidence of witnesses, it is abundantly evident that the 
defendant holds the jumma in question and is in arrears to the fol¬ 
lowing extent for the following periods, viz. rupees 5-12 for 1253, 
rupees 5-6 for 1254, and rupees 1-4 for 1255, making a total of 
rupees 12-6, the principal of the claim. He also holds that, although 
the defendant files certain quittances in proof of alleged payments 
for the dues of 1253 and 1254, he can produce neither the gomashta 
to attest the papers nor witnesses to prove the payments, though 
called on to do so on more than one occasion. Under these circuin- 



Z1LLAH RAST BURDWAN. 


229 


stances the moonsiff decrees the suit in the plaintiffs favor, principal 
and interest. 

The grounds of the defendant’s appeal are frivolous. He first 
says that -the last call by the moonsiff to produce his witnesses was 
not communicated to him by his pleader, and secondly, that it was 
incumbent on the moonsiff to require his affidavit as to the necessity 
of the attendance of his material witnesses. He insinuates, more¬ 
over, that the party undei'whose attestation the respondent (plaintiff) 
filed the village papers, is not his gomashta. 

The latter plea ought to have been firgbd earlier in the proct^cd- 
ings, and becomes altogether inoperative by being advanced after 
the decision of the case. Besides, it is an insinuation or suggestion 
rather than a positive issue pleaded, and is unaccompanied by any 
promised proof or readiness to establish its truth. The other two 
pleas are, as I have already said, frivolous. The laches of tlie 
appellant’s pleader must be regarded as Bis own laches; and it was 
his business to make, and not the court’s business to insist upon, 
tbe affidavit necessary for the summoning of his material witnesses. 
The moonsiff’s order therefore is affirmed, and the appeal dismissed. 

The 6th December 1850. 

Case No. 114 of 1850. 

Appeal from a decision of Mr, J. S, Bell, Moonsif of the Town of 

Burdwan, dated 18/A Fehruary 1850. 

Kisheii Mohun Naik, (Defendant,) Appellant, 

versus 

BhyruU Behara, (Plaintiff,) Respondent. • 

Balance of bond debt. Action laid at rupees 22-10. 

The plaintiff claiqjs rupees 22-10, ,balS&ice, principal and 
interest, of a debt on bond for 25 rupees, executed by the defendant, 
the sum of 7 rupees having been paid on account 

The defendant denies both bond and alleged payment, ascribes 
action to enmity, and declares the suit fraudulent, because the 
plaintiff’s witnesses affirm that bis (defendant’s) son Udhurchand 
engrossed the instrument, whereas that individual’s signature on it 
appears as by mark. 

The moonsiff decrees the suit in plaintiffs favor, and rules the 
bond and debt proven, by the testimony of the subscribing wit¬ 
nesses the former, and by local enquiiy the latter. He regards 
the mark, which appears opposite to Udhurchand’s name on the 
bond, as fraudulently affixed after its execution, with the view to 
throw doubtand discredit on the deed,and holds that that individual’s 
non-attendance at court in requisition of subpoena is through the ma¬ 
chinations of his father to prevent his examination on oath. He does 
not lay much stress on the omission, in the bond, of the year in 
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which it is said to have been executed, because the witnesses fix it 
at 1254, and the date of the day and montli are given. The date in 
the body of the bond of the stipulated period of repayment of loan 
also marks it us 1254. 

The defendant appeals against every ground assumed by the 
moonsiff in support of his decree, and adds, moreover, that the 
enquiring ameen’s investigation was partial and one-^ed, in con¬ 
sequence of there existing animosity and* ill-will between him and 
the appellant, a fact he duly brought to the notice of the moonsift* 
at the time of enquiry- * 

Tlie inferences drawn by the nioonsifi in this case may be just, 
but I think they lack the premises that unreservedly warrant their 
admission, and can scarcely be considered a positive and deliberate 
deftermination of the facts submitted to his adjudication. I -think 
it necessary therefore to remand the case for re-investigation, and 
direct that the moonsiff examine the remaining witnesses subscrib¬ 
ing the bond, and re-conduct in person the local enquiry made by 
the ameen, examining the tobacconist before whose shop the 
transaction of the loan and bond took place and all the witnesses 
who deposed before the ameen. It w'ould also be very desirable if 
the moonsiff could by any means discover whether or not the 
appellant’s son Udhurchand is a scribe, and able to write more 
than his name. 


The IOtii Decemrer 1850. 

Case No. 115 of 1850. 

Appeal^roin a decision of Mr, J, S, Bell, Moojisiff of the Town of 

Burdwan, dated ISM February ISoO. 

Syfulah Khan, (Plaintiff,) Appellant, 


* 9 


versus 


Sheikh Gomanee, (Defendant,) Respondent. 

Refund of amount sale. Action laid at 22 rupees. 

The plaintiff* brings this action to recover the amount sale for the 
purchase of a 2^ anna interest in a tank sold to him by the defen¬ 
dant for 11 rupees 4 annas. He adds that he paid the money in 
full, but did not get possession, the defendant changing his mind 
and promising to refund the purchase money, in the presence of the 
witnesses who subscribed the deed of sale executed on the occasion. 

The defendant admits having executed a deed in favor of the 
plaintiff for a 2^ anna interest in the tank in question, but affirms 
that it was a mortgage bond and not a deed of sale. He further 
avers that the amount to be advanced on the mortgage was 11 rupees 
4 annas, , out of whic^ the plaintiff only paid 6 rupees, and declared 
in the presence of witnesses that he was not only unable to pay the 
, balance, but anxious to be off the bargain, and did not requme pos- 



Z1LLAI1 BRTIAR. 


2:51 


Sicca 7-1-8 per annum; the amount claimable by the plaintiffs Is 
therefore Company’s rupees 13-2-9, for which sum I decree the 
appeal, With all costs chargeable to the respondents, and reverse 
the order of the lower court 


The 31st December 1850. 

•No. 134 of 1849. 

Appeal from a decision of Mouhee Syed JIumeedooddeen Ahmud, Moou- 

siff of Auru%gabadj dated Wth June. 

Azeemooddeen Khan, (plaintiff,) Appellant, 

versus 

Gholam Imam Khan, Tufuzzool Imam Khan, Ahmud Imam Khan, 
Abdool Imam Khan, Miisst. Goahree, liainjance Bccbce, Abdool 
Mujeed Khan, Nujoo Beebee, Syed Khan, ^ahid Khan, Ushrut 
Beebee, and Murad Beebee, shareholders, and Duriao Singh, cul¬ 
tivator, (Defendants,) Respondents. 

This suit was instituted on the 9th August 1848, to recover 
rupees 109-7-5-12, principal and interest, on account of profits of 
101 beegahs of land in raouzas Simrah, Khurautee, PJiekookhitp, 
and Russoolpoor, aslee mi dakhilecy pcrguniiah Siris, according 
to a deed of lease and decrees of court. 

The plaintiff states that he purchased the lands in question, being 
a fourtli portion of the villages above named, from Mehudee Ali 
Khan and Rajoo Beebee, according to a deed of sale duly executed, 
and obtained possession by decree of court; that he then farmed 
the property to one Chand Khan for five years from 1245 F. S., at a 
jumina of 99 rupees per annum; but in consequence of tlie defend¬ 
ants opposing and ousting the farmer, he was compelled to resign 
his lease; and as the defendants appropriated all the produltc of the 
lands for 1247 and 1248 F. S., the plaintiff sued them and obtained 
decrees; he also got rimilar decrees for^qjich year from 1249 to 
1254 F. S., according to the jumraa of the larmer. As the defen¬ 
dants have taken the lands into their own cultivation and appropriat¬ 
ed the produce of 1255 F. S., he now sues for the recovery of liis 
profits, of which he has been deprived through the opposition of 
the defendants. 

Gholam Imam Khan, Abdool Mujeed Khan, and Mahomed Syed 
Khan plead, in reply, that the plaintiff has omitted to specify in his 
plaint the quantity of land cultivated by each defendant; the quan¬ 
tity and description of produce yielded; what share thereof he was 
entitled to, and at what rate lie claimed; that the farm lease of 
Chand Khan had expired, and therefore they were not liable to pay 
according to that jumma; that the decrees obtained by the plaintiff 
having reference to former years’ rents were not applicable in the 
present instance; that no opposition was offered to the plaintiff, who 
took his share of tlie produce, and therefore the claim is altogether 
incorrect. 
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The other defendants filed no answer. 

The moonsifi decreed the case in favor of the plaintiff for rupees 
52-12-3, against the three abovenained defendants, and exempted 
the rest from all liability, on the grounds that opposition on the 
part of the defendants was not proved; that the appropriation of 
produce was establislied to the above extent only ; that the plain- 
tifi‘^s claim for profits according to the jumm& of Chand Khan’s lease 
w^as not valid, inasmuch as the defendants were not ^farmers of the 
land, and therefore he could bply recover "according to tlie quantity 
of produce actually proved to have been derived from his share of 
the property, as certified^ by the papers of the putwai’ce of the 
village and evidence of onetHidayatoollali Khan. 

The appellant urges that the fact of opposition and a])propriation 
of produce by all the defendants was proved by his witnesses, and 
therefore tlie inoonsifP should have decreed against all of them; that 
the putwaree’s papers related only to the ryuts’ cultivation, and had 
no reference to the accounts and rights of proprietors; that Hidayut- 
oollali Khan’s evidence referred only to the cultivation of 1256 
F. S., and therefore could not apply to matters relating to the pre¬ 
vious year; and as appellant had obtained decrees in 1847 and 
1848, for the full amount of bis claim according to tlic farm lease, 
he is entitled to recover profits according to the same jnmina now. 

The respondents, notwithstanding the issue of the requisite notices, 
have filed no answer. 

I differ entirely in the opinion expressed by the moonsiff. The 
plaintiff' produced decrees passed in his favor for rents of 1253 and 
1254 F. S., according to the juniina of the farm lease; and as the 
opposition and appropriation of the produce by all the defendants 
were clefjrly established by the plaintiffs witnesses, I do not see any 
reason for withholding from him the full amount claimed, particu¬ 
larly as the evidence adduced by the defendants to prove his having 
received his share of the* drops is not only unsatisfactory but evi¬ 
dently of a collusive character, and tliercfbre unworthy of credence. 
I tliereforc reverse tlie order of the lower court, and decree the 
appeal for the full amount claimed, with all costs chargeable to tlie 
resjJondents collectively. 

The 3Ist December 1850. 

No. 163 of 1849. 

Appeal from a flecision of Sped Tufuzzul lIoBstein Khan^ Moomiff of 

Gya\ dated 26/A July 18-19. 

Rewa Loll, (Plaintiff,) Appellant, 

versus 

Bundhoo Singli, (Defendant,) Respondent 

This suit was instituted on the 5th September 1848, to recover 
rupees 262-8, principal and interest of an instalment bond, dated 
26th Assar 1251 F. S. 
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The plaintiff declares the defendant to have borrowed the sum of 
175 rupees, bearing interest at the rate of 12 per cent, and to have 
executed the bond in question, stipulating to liquidate the debt by- 
three instalments of 50 rupees ^each in 1252 and two following 
years, and the remaining 25 rupees in 1255 F. S.; but having fail¬ 
ed to act up to the enga^ment, he is compelled to bring tliis action 
to recover the amount with interest. 


The defendant denies the debt iiu *totOy and pleads that lie has 
never had any dealings with the plaintiff, and is, moreover, un¬ 
acquainted with him personally ana ignorant of his residence: that 
he gains his livelihood by cultivating# land and has only two 
ploughs; it was therefore unlikely the plaintiff should advance so 
large a sum without security, and the plaintiff should have mention¬ 
ed, in his plaint, the circumstances under whidii such advance was 
made; further, that defendant’s alleged signature to the bond is a 
fabrication, and had he borrowed such a sum, some of the residents 
of his village would have been subscribing witnesses to the deed or 
acquainted with the circumstances of the loan. 

The moonsiff dismissed the suit, considering the testimony of the 


plaintiff’s witnesses contradictory and insufficient to establish the 
claim. 


Tha appellant urges in appeal nothing new, save that his wit¬ 
nesses fully proved the correctness of his claim, but their evidence 
was not duly considered, or the discrepancies pointed out, on wliich 
the moonsiff formed his judgment. 

I have cai’efully read over all the evidence, adduced and quite 
concur in the opinion expressed by the lower court. The plaintiff 
has altogether omitted to specify for what reasons or purjjoses and 
under what circumstances the money was advanced; nor have his 
witnesses helped to tlu'ow any light on the subject They not only 
plead ignorance on the point, but decl^rS "their non-acquaintance 
with the defendant previous to the transaction, and that they 
bet^amo aware of the borrower’s name only from his announcing 
lumself to be Bundhoo Singh. The other witnesses, who depose to 
having demanded payment on various occasions, are quite unworthy 
of credit, being from their own admissions without employment and 
in no way connected with the service of the appellant, and tlierefore 
most unlikely persons to liave been entrusted with such a commis¬ 
sion. The signature attached to the d^ed and declared to be that of 
the defendant is also totally dissimilar to that affixed to other docu¬ 
ments in the record. Under all these circumstances I have no hesita¬ 
tion in dismissing the appeal, with costs, and confirm the order of the 
lower court, without notice to the respondent. 
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Present : W. S. ALEXAJIDER, Esq., Judge. 

• • • 


The 1st December 1850. 

Case No. 6 of 1849. 

Appeal from the decision of Moulvee Moazeum Hossein, Prmeipal 

Sudder Ameen, 

9 

Sahibram and others^ (Plaintiffs^) Appellants^ 

V€r9t€S 

Kunnyahram, Motee Patuk, and others, 

(Defendants,) Respondents. 

Instituted 18th June 1847 ; decided 10th May 1849. 

The plaintiffs brought the present action to recover from the 
defendants the balance of a hoondee, drawn by the latter on the 
defendant Motee Patuk, and dated the 9th Aughun 1901 Sumbut. 
The hoondee, on receipt by the plaintiffs, and after a deduction of 
rupees 7, in the shape of commission, was duly credited in their 
books for rupees 13^3, and forwarded to their agents in Calcutta, 
Poorun Cliund and Muna Lall, with instructions to present it for 
payment to the drawmr Motee Patuk, and^ on 4heir so doing he 
made two payments, amounting to rupees *515-10, but left the 
balance, viz. rupees 884-6, unpaid; the Calcutta agents returned the 
lioondcc, and the balance, remaining unsatisfied, was placed to the 
debit of the defendants. As they refuse to satisfy the claim, plain¬ 
tiffs sue for rupees 1225-14, including interest. 

The defendants deny the whole transaction, Th^ had had dealings 
with the plaintiffs up to Sawun 1902 Sumbut. The plaintiffs sued 
them in the court of the Monghyr sudder ameen, where all their 
transactions were arranged and adjusted. Had this balance been 
really owing to the plaintiffs, it would have been brought forward 
in that suit. Motee Patuk, moreover, on whom the plaintiffs aver 
that the hoondee was drawn, denies all knowledge of the trans¬ 
action. 

The principal sudder ameen dismissed the claim, in consequence 
of the conflicting nature of the evidence of the witnesses and the 
absence of proof with regard to the hoondee, a document which, he 
observes, cannot be admitted without authentication. 
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The plaintiffs liave appealed from this decision, urging, among 
other grounds, that they had entered a list of witnesses whose evi¬ 
dence they prayed might be taken in Calcutta under a commission, 
in order to show that Motee Patuk accepted the hoondee, and paid 
in part rupees 515-10 to their agents, and that such coimnission 
had issued, but, in consequence of the person deputed by them to 
point out the witnesses not, succeeding in so doing, the commission 
was returned unexecuted. They therefore prayed that this court 
would allow a fresh commission to issue. 

A summons was issued for^*the respondents to attend; and as 
the non-execution of the' commission was not attributable to the 
neglect of tlie appellants, a new commission was granted to examine 
the gomashta and the books of the firm of Poorun Chuud and 
Muna Lall, with regard to the transaction before the court 

Judgment. 

The parties in this case would appear to have had for a consi¬ 
derable period monetary transactions with each other, but the 
respondents altogether deny the fact of having sold the hoondee, 
the subject of the present action, to the appellants. The evidence 
of Punno Lall, however, the gomashta of the firm of Poorun 
Clmnd and Muna Lall, who appeared with the books of the firm 
before one of the judges of the Calcutta court of requests, satis¬ 
factorily establishes the fact of tlie receipt of the hoondee, of its 
acceptance by Motee Patuk, the drawer, and of the payment by 
him at two different periods of the sum of rupees 515-10. These 
payments arc noted on the back of the document; and it is furtlicr 
shown that Motee Patuk, on being applied to for the balance, pro¬ 
mised tQ pay the same, but failed to do so. The hoondee w^as writ¬ 
ten on plain paper, but it has since been stamped, though, as it was 
not negotiated aftgr acceptance, so as to bring it within Construc¬ 
tion No. 1279, it was*aHfliissible in court a^ a legal instrument on 
plain paper. Ordered, that the appeal be decreed, and the decision 
of the principal sudder ameen reversed, and that the respondents do 
pay to the appellants Company’s rupees 1225-14, with interest to 
date of payment, and the costs of both courts. 
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The 6tii December 1850. 

Case No. 7 of 1849. 

Appeal from the decision of Moulvee Moazzum Ilosseiny Principal Sudder 

Ameen» 

Surrupjeet Singlf, and others, (Plaintiffs,) Appellants, 

versus 

Dirgbejah Singh, and after his demise;Bunsraj Singh and Tota Ram, 

(Defendants,) ^esgondents. 

Instituted 22nd November 1847 ; ^^cided 11th May 1849. 

This suit was commenced by the plaintiffs to recover rupees 
1502-5-3, being the amount of certain payments, which they had 
made on account of decrees of court and instalment bonds, but 
which the defendant Dirgbejah Singh was bound to pay under a 
deed of agreement executed on the 9th M^J’ch 1839. 

The defendants, in their answer, deny all knowledge of the deed. 

The principal sudder amoen observes, in his decision, that the 
plaintiffs have produced five witnesses to the deed, but of these two 
stated that they knew nothing concerning it, and the court could 
place no confidence in the evidence of the remaining three: besides, 
from the evidence of other witnesses, the three witnesses would not 
appear to have been present at the time the deed was executed. The 
deed lias neither been registered nor proved by the writer of the 
document. The defendant Dirgbejah Singh, moreover, can write, yet 
it is in evidence that his name was signed by Hur Loll Doss; and 
though the plaintiffs state that, to carry out the terms of the 
deed, a petition was p;resentedon the 10th April 1839, for abutwarra 
of their estate, no allusion would appear to have been* made in 
that petition to the deed of agreement Claim dismissed. 

The plaintiffs havc^ppcaled from thlsrfieqisioli, urging, first, that 
the evidence will show that the three witnesses were present at the 
time the deed of agreement was executed; secondly, if the writer of 
the document be dead, how could he be produced in court ? 

A summons was issued for the respondents to attend. 

Judgment. 

I concur with the principal sudder ameen in witliholding confi¬ 
dence from the statements of the witnesses. One of them states that 
the respondent Dirgbejah was under ago when the document was 
executed, and a little further on that he was 19 or 20 when he exe¬ 
cuted it Another states that his name was not attached to the 
document in consequence of his being under age. A third that he 
signed by his mohurir. It would appear, moreover, from the evidence 
that one of the objects which the parties had in view in executing 
the deed was to obtain a partition of their estate, which they held 
in joint tenancy. Now in framing a petition to carry out the inten¬ 
tions of a deed, it is usual to mwo special reference to that deed 
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as the originating cause of the petition; but in the petition of the lOtli 
April 1839, one month only after the execution of the deed, no allu¬ 
sion whatever is made to that document when petitioning the col¬ 
lector to grant a partition of the estate, a request founded (the ap¬ 
pellants say) on the terms of the deed. 

It is not shown in the evidence that the Writer of the deed is dead, 
and most of the witnesses are ignorant of his name. I see therefore 
no reason to interfere with thcijudgment of the lower court Appeal 
dismissed, with costs. 


The l^n December 1850. 

Case No. 14 of 1849. 

Appeal from a deeieion ofMoulvee Moazzum Hoeeein^ PAncipal 

Sudder Atneen, 

Bhugwan Doth, (Plaintiff,) Appellant, 

versus 

Ram Tewukul Singh, Cheta Singh, Behadoor Singh, and others, 

(Defendants,) Respondents. 

Instituted 1st July 1847; decided 5th September 1849. 

The plaint sets forth that the defendant Ram Tewukul Singh, on 
the 14th March 1841, executed a farming lease of the 6 annas 
share of mouza Buttumpore in favor of plaintiff, at a yearly rent 
of Sicca rupees 314, The lease was to run for seven years, viz. 
from 1251 to 1257 Fusly. Plaintiff was placed in possession of 
the farm, and collected the rents. The aforementioned defendant, 
however* acting under the advice of the defendant Cheta Singh, 
proprietor of the 8 annas share, began to oppose plaintiff and 
throw every obstaple in his way of collecting the rents. They 
directed the putwaree tt)*vffthhold all papers from liim; and when a 
summary suit to compel their production was brought in the collec¬ 
tor’s court, the aforementioned defendants appeared, and coincided 
in the answer of the putwaree, who stated that he had made 
them over to the above defendants. The collector gave an award 
in plaintiff’s favor. In 1252 F. S., the aforementioned defendants 
dispossessed plaintiff, and he petitioned the criminal court under 
the provisions of Act IV. 1840, when he was directed to sue the 
aforesaid in the civil court. He accordingly sues for possession of 
the farm, with mesne proftts. 

Ram Tewukul Singh answers, that he leased out the 8 annas 
share of the mouza in 1250 F. S., to Behadoor Singh, for nine 
years, and gave him possession. The plaintiff and his brother 
came one day to defendant, and advised him to quarrel with Cheta 
Singh, and to take the management of his share of the estate out 
of his hands. They proposed, for this purpose, and also to obtain a 
butwarra of the estate, to take a farming lease of the 6 annas 
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share and a deed of sale of the 2 annas share, and consented to 
execute a deed of agreement, stipulating to bear the whole of the 
expenses incurred in securing the butwarra. Deceived by their 
specious arguments, defendant consented, and executed both the 
lease and deed of sale, receiving at the same time the deed of agree*- 
ment. Flaintiif then persuaded defendant to dispossess Behadoor 
Singh. The plaintiff, however, has ]\ot carried out the stipula¬ 
tions contained in the deed of agreement; consequently the lease is 
void. Behadoor Singh, moreover, sued defendant in the moonsifl’s 
court, and obtained a decree. Plaintifi* iTas^iever succeeded in gain¬ 
ing possession: he ought, moreover, to have made Behadoor Singh a 
defendant in this suit, which he has not done. 

The plaintiff, after the filing of this answer, made Behadoor Singh 
a defendant by a supplemental petition. 

Cheta Singh answers that he has no interest in the case, and has 
been unnecessarily made a defendant. * 

Behadoor Singh answers, that his lease of the 8 annas share is of 
anterior date to that of the plaintiff. There is a stipulation, more¬ 
over, in the plaintiff’s lease that, if there were any farms, the leases 
of which had still to run, he would not interfere with them; and 
should the lease of mouza Tegreh (farmed out to Behadoor 
Singh) not have expired, he, Bhugwan Duth, would bear the 
loss. The plaintiff, therefore, can have no claim against de¬ 
fendant Defendant, morcovor, paid rupees 125 in rent to Ram 
Tewukul Singh before he was dispossessed through the machina¬ 
tions of the plaintiff, and obtained a decree against Ram Tewukul 
Singh in the Kishengunge moonsiff’s court 

llie plaintiff states,* in reply, that Ram Tewukul Singb would 
never have given two leases of the same lands. Behadoor Singh’s 
claim can only, by his own showing, lie witlt regard to Tegreh. 
The suit brought in the moonsiff’s couft Vas a mere device, to 
which Ram Tewukul Singh entered a confession of judgment 
Plaintiff, h 9 wover, filed a petition of objections, and the decision 
stated that plaintiff’s claims would not be affected by it The 
lease filed by Behadoor Singh was drawn out on a stampt paper of 
inadequate value, and is not a legal document The defendant 
Cheta Singh opposed plaintiff, and interfered with his collections. 
Plaintiff therefore was desirous for a partition of the estate as 
agreed upon in the ikrarnameh. 

The principal sudder ameen observes, in his decision, that the 
defendants have failed to produce their witnesses, nor have they 
made any endeavour to procure their attendance. The granting of 
the lease to the plaintiff is clearly proved, nor does Ram Tewukul 
Singh deny the fact. He states, however, that he also gave a lease 
to Behadoor Singh; but in the summary cases, and in the Act IV. 
case, no mention was ever made of a lease having been granted to 
Behadoor Singh. On the 30th March 1849, the defendants’ vakeel 
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represented that the matter was under adjustment, and that plain¬ 
tiff would give an acquittance, which would render the attendance 
of witnesses' unnecessary. The plaintiff, however, denied that the 
matter had been adjusted; and the defendants were allowed to sum¬ 
mon witnesses, but they failed to produce them, Possession of the 
6 annas share under the lease awarded to plaintiff, save and except 
mouza Tcgreh, which will, remain in the possession of Behadoor 
Singh until the year 1259 Fusly, paying the rent to tlie < plaintiff. 
The mesne profit^, with interest accruing, to be determined at the 
time of e^cuting this decree, atid to be paid to the plaintiff. The costs 
of the suit to be defrayed by Ram Tewukul Singh and Cheta Si^h. 

From this decision both parties have preferred appeals. The 
present appellants have urged the following grounds:— 

1st. The decision of the principal sudder ameen shows that 
Behadoor Singh’s lease was obtained by fraud. 

2nd. Nq separate lease on account of mouza Tegreh has be^ 
px’oduced by Behadoor Singh : from whence then does he derive a 
right of possession till 1259 Fusly ? 

3rd. There being no lease setting forth the conditions on which 
B^adoor Singh is to hold mouza Tegreh: what rent is appellant 
to receive from him ? 

The respondents have entered a reply, urging that if there was 
no lease, why was mention made of such a document in appellant’s 
lease? No witnesses were heard for the defence, nor did any local 
investigation take place. 

Judgment. 

On the first point urged, I am of opinion that the lease given to 
Behadoer Singh was of a fictitious nature, 'to defeat the rights of 
the appellant ; and the suit in the moonsilTs court to which Ram 
Tewukul Singh confessed judgment, was a further device to effect 
that purpose. * ' * ' 

On the second and third points urged, I find that no lease for 
mouza Tegreh has been filed in proof by Behadoor Singh. The 
.agreement between the appellant and Ram Tewukul’Singh was 
conditional. The terms provided that, if Behadoor Singh’s Tease of 
Tegreh had not expired, the loss will fall on Ram Tewukul Singh, 
who will allow for it 'to Bhugwan Duth Singh. There is nd proof 
before the court to show that Behadoor Singh holds a#eparate lease 
of mouza Tegreh, nor the term of years for which it was granted, 
nor the conmtions tmder which he was to hold. 1 am therefore of 
opinion that this portion of the judgment requires amendmefit 
Ordered, that the appeal be decre^, and the portion of the judg¬ 
ment awarding possession of mouza Tegreh to Behadoor Singh be 
declared null and void, and that respondents do pay the costs of 
tliis appeal. . 
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The 16th December 1850. 

Case No. 125 of 1850. 

Appeal from a deeieion of Tufuzsul Ruhman, Moonsiff of Ouegaon, dated 

25th February 1850. 

Ram Komm: Rai^ (Claimant,) Appellant, 

versus 

Messrs. Erslnne and Co.*, (Plaintiffs,) and 
Sheikh Khan Mohummud, (Defen^pnt,) Respondent. 

Balance of rent. Action laid at rupees 24-2-7. 

Vide judgment recorded by mein appeal No. 126^ decided this 
day and the remarks made in the following cases, the present being 
identical with the latter and part and parcel of the former. 

The 16th December 1850. 

Case No. 127 of 1850. 

Appeal from the decision of Nazeeruddeen Mohummud, Moonsiff of Mun- 

gulkote, dated 5 th March 1850. 

Sheikh Niamut, (Defendant,) Appellant, 

versus 

Ulaamuni Dasi, (Plaintiff,) and 

Sheikh Sukhaooddeen and others, (Claimants,) Respondents. 

Balance of rent Action laid at rupees 8-9-3-2. 

The plaintiff sues the defendant for the balance of rent due, on a 
holding of rupees 13-4^18, registered in his name, the sum of inipees 
6-10-9, on account of 1255, and rupees 0-12-19-2-2, on account of 
part of 1256 she having a half share or interest ip the farm. 

The defendant admits that there is a Rotding or jumma in his 
father’s name, consisting of rupees 13-1-13, in which he and the 
claimants share, and avers that he paid 13 rupees on account of the 
demand for 1255 and 1 rupee in excess, and got a receipt for the 
former but not the latter. He adds that he offered to pay the rent 
for 1256 also, but that the gomashta refused to receive it 

The claimants corroborate the above reply and admit their inter¬ 
est in the farm. 

The moonsiff* gives a verdict for the plaintiff, against which the 
defendant appeals, but advances no argument or matter in support 
of appeal beyond those set forth in the defence. 

From a review of the record, it is abundantly manifest that the 
holding in question is registered in the defendant’s, not his father’s 
name, and that the balance claimed is due from him. The village 
papers for the period under consideration, filed under the attestation 
of the gomashta who kept them, and the testimony of the witnesses 
cited by the plaintiff, prove these facts. 
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It appears from the evidence that one of the claimants Hirasut- 
oollah holds some of the land in question; but as he is not a recorded 
proprietor, he can only be considered an under-tenant of the defen¬ 
dant, particularly as he has not gone through the form of getting 
his name registered in substitution of the others. The gomashta, 
moreover, repudiates the quittances of renf filed by the claimants 
and the defendant, and the three receipts produced by the latter for 
payments on account of 125^,.under the testimony of two witnesses, 
do not bear the signature of the plaintiff, but that of his co-sharer. 
The quittances filed by tke elaihiants are unsupported by evidence; 
and though the alleged payments by the defendant, not to the plain¬ 
tiff but his partner, were made on different dates and at periods dis¬ 
tant from each other, they are all attested by the same witnesses, a 
circumstance not altogether devoid of suspicion as affecting both the 
validity of the documents and the credibility of the witnesses. There 
are also important discrepancies in the body of those receipts, which 
clearly prove that they have been manufactured for the occasion, as 
for instance, that for Kartikh 1255 bears tlie name of the defendant’s 
father. Sheikh Panchoo, as deceased^ that for Phalgoon, which is sub¬ 
sequent, of Sheikh Panchoo as alive^ and that for Chyte, which is 
again subsequent, of Sheikh Panchoo as deceased again. In consi¬ 
deration of all the above circumstances, I sec no I’cason to disturb 
the award made by the moonsiff, and affirm it accordingly. 


The 18th December 1850. 

Case No. 119 of 1850. 

Appeal from a decision of Buheeruddeen Mohummud, Moonsiff of 

MadporCy dated 20M February 1850. 

Sheikh Buduroodciecn and Sheikh Sadi, (Defendants,) Appellants, 

. r f • 

versus 

Sheikh Nusurooddeen, (Plaintiff,) Respondent. 

Bond debt. Action laid at Company’s rupees 31-2-5. 

The plaintiff sues on a bond executed by the defendant in his 
favor, the loan to be repaid in the ensuing month of Maugli. No 
payments made until Maugh of the following year, when 6 rupees 
were received on account Action for the principal and interest of 
the sum borrowed. 

The defendants deny both debt and bond, and allege that the 
plaintiff is in indigent circumstances, and not in a position to make 
loans. They ascribe action to enmity, and pray for a local enquiry 
in test, and request that their writing may be compared with thoir 
alleged signature on tlie bond. 

The plaintiff’s rejoinder affirms that he is in easy circumstances, 
And holds proofs of pecuniary dealing in the abstract in the shape of 
decrees of court, deeds of sale, and notes of hand, and maintains that 
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at tlie time the bond was executed the defendants could not write, 
and that therefore their signatures on the deed appear by mark. It 
also sets forth tliat the line of defence adopted by his opponents has 
been suggested to them by one Ramjadub Mookerjea, who holds a 
grudge against him. 

The moonsiff decrees the suit against the defendants, and holds 
them liable for the claim. • 

The defendants appeal* against thfe award, and make the defects 
in the investigation the grounds o^ tljeir protest, maintaining that 
the respondent has made out no case, antf that their plea of ill-will 
has been established by the evidence adcTuced by them. 

It is impossible to do otherwise than support the decretal order 
after reviewing the record of the case. TIiq respondent files the 
instrument under which he sues, and supports it by unexceptionable 
testimony, the writer of the deed being one of the witnesses. Ho 
also proves the cash advance and the payment on account of 6 
rupees, the inability of the appellants to sign for themselves, and 
the performance of that ceremony for them under mark by the en¬ 
grosser of the bond. He, moreover, tenders for examination, in 
support of his plea of being in easy circumstances and a dealer in 
commercial transactions: three notes of hand, one deed of sale, one 
lakhiroj sunnifd^ and a decree of court, which, beyond a doubt, prove 
the fact. The writing of the appellants, as made before the inoon- 
siff, clearly proves them as novices in the art, the letters being 
unformed and detached from each other, such as none but mere 
beginners make; and the copy of a reply filed in court by the appel- 
lant Budurooddeen in another suit, produced by the respondent, which 
is signed under his nferk, favors the idea, nay, confirms tluf impres¬ 
sion, that it is only very recently they have addicted themselves to 
the craft of penmanship. The witnesses, moveo'mv, brought by them 
do not establish to niy satisfaction the pfea of enmity, and are 
besides disentitled to unreserved confidence in their testimony from 
the fact of being relatives and connections. Under these circum¬ 
stances I have only to record my concurrence in the award made 
by the court of first instance. 


The 20th December 1850. 

Case No. 6 of 1849. 

appeal from a decision of Fuzul Rnhhee, Principal Sudder Ameen of 

BurdwaUi dated 20/A April 1849. 

Lukhimuni Dasi and others, (Defendants,) Appellants, 

versuB 

Bolaki Komari and Brijolal Tewari, (Plaintiffs,) Respondents. 

Possession of land with mesne profits. Action laid at ru 
pees 1548-11-11. 
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The particulars of this case will be found in pages 168 to 172 of 
the Decisions of East Burdwan in November 1849. It was originally 
instituted before the principal sudder ameen of the district, and by 
him decided in the respondents’ (plaintiffs’) favor. The adverse 
party, dissatisfied with the decision, appealed against it for the 
reasons stated; and the jiiflge, concurring generally with the views 
adopted by the appellants (defendants,) reversed the order of the 
lower court, and recorded a werdict for* them. The respondents 
(plaintiffs) on this moved the Superior Court for admission of a 
special appeal against the^ judges award, and the Sudder Dewanny 
Adawlut granted the appRcation on the grounds set forth at page 
349, of their Decisions for July 1850, remanding the case for 
re-investigation and a fresh decision. 

The issues to be determined in this action appear to me to be, 
first, what were the rights to which the respondents (plaintifls) 
succeeded by purchase of fhe pvtnee talook ? secondly^ what should be 
considered the date of the creation of the piitnee so purchased ? and 
thirdly, whether or not suit was barred by the statute of limitation ? 

As regards the first point, the respondents (plaintiffs) maintain 
those rights to be the same as those enjoyed by the original 
grantee of the putnee in every essential particular, and show to 
demonstration that the lands they claim were so held and enjoyed; 
while the appellants (defendants) contend that they only succeeded 
to the ^ rights and privileges of their immediate predecessor in 
possession, and endeavour to prove that the lands claimed liad 
been alienated and detached from the parent talook^ under sanction 
of the lord of the soil, by a fresh settlement seven years prior to the 
respondents’ (plaintiffs’) purchase, and not po^essed by any one of 
the intermediate holders during that period—in other words that 
the ^ terms of the /original grant of putnee ceased and virtually 
expired, on the estate Reverting to the zemindar on a sale for 
arrears and the formation of a new settlement by him, and that 
par consequent the respondents (plaintiflFs) were not entitled to the 
privileges they seek. 

It is scarceljr necessary to examine the proofs tendered by the 
respondents (plaintiffs) in support of their plea, that the disputed 
land formed part of the orimnal putnee grant, as the fact is acknow¬ 
ledged by the appellants (defendants) and the question admits of 
no doubt; but the adverse plea is by no means so unexceptionable. 
The two fundamental exhibits on w'hich its validity rests are the 
account sales, furnished by the zemindar to the respective purchasers 
of the two lots under dispute, both bearing the same date, though 
an evident attempt lias been made to alter the date of the one 
referring to Shikarpore to make it 8 days later. This circumstance 
is in itself sufficient to throw discredit on the instrument; but there 
^ not wanting other proofs to render its acceptance as an evidence 
of issue a matter of exti*eme hesitation. They are, in the first place. 
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opposed in purport to the statement formerly furnished by the land¬ 
lord with respect to the subject matter of the putnee tenures under 
consideration. They are, in the second place, opposed in purport to 
each other, the one making no reference to or mention of the trans¬ 
fer of the land in dispute, and the other, of which notice has just 
been taken with regard £o the attempted alteration and falsification 
of date, specifying it in direct terms; in other words, tliat for 
Mulikpore conveying to‘the purchaser the entire unreserved title, 
interest, and possession of the village, and that for Shikarpore the 
detachment and transfer from the"^ fotmer of the disputed portion. 
It is also remarkable, with regard to the latter, that while under it an 
alleged accession of land is granted, no corresponding increase of 
revenue is imposed—no inconsiderable evidence of tlie disingenuous¬ 
ness of the instrument. Independent of theSe considerations, the 
appellants (defendants) are unable to file the original purchase deed 
of the talook and the engagement made under it, which would at 
once elucidate the rights acquired by them. It is true tlie appel¬ 
lants (defendants) bring some indirect evidence in support of their 
plea of fresh settlement, on reversion of the putnee tenure into tlic 
hands of the lord of the soil, whereby the rights possessed by the 
original grantee were invaded; but the transaction is, to my mind, 
questionable in its present shape, and were it supported by the 
clearest testimony, I am not disposed to give it much weight in 
refutation of the grounds and reasoning assumed by the respondents 
(plaintiffs.) 

I now proceed to treat briefly of my second point, which requires 
little argument to adjust. The date of the creation of the putnee 
talook purchased by the respondents (plaintiffs) can only be regard¬ 
ed its first formation, and no intermediate changes of ownership can 
alter or affect the rights and privileges originally conferred under 
its provisions. And were the case oth^wi6e,*the appellants have 
utterly failed to prove their title to the exception. 

In disposing of the last question propounded by me, I have only to 
remark that the Superior Court has ruled that the benefit of minority 
ought to be accorded to the respondent (plaintiff) Brijolal Tewari. 
Hence the statute of limitation cannot be urged in bar to the action. 

In consideration of the above circumstances, and feeling that the 
issues pleaded in opposition to the claim preferred before the court 
of primary jurisdiction have not shaken its validity, I dismiss the 
appeal, and record judgment in favor of the respondents. 
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Tub 21st December 185U. 

Case No. 14 of 1848. 

Appeal from ii decision of Mohuinmnd Sayenit Sudder Ameen of East 

Burdwauj dated lO^A November 1848. 

Lukhinarain Biswas and Sreemunt Biswas, (Defendants,) Appellants, 

versus 

Kishencliunder Ra%, (Plaintiff,) Respondent 

Enhancement of rent. Action laid at rupees 328-8-7. 

This action was originally decided by the sudder arneen of the 
zillah, who recorded a verdict for the plaintiff. It then carao in 
regular appeal before the officiating judge, and that officer reversed 
the order primarily made, and decided in favor of the defendants. 
These two cases are reported in the Decisions of East Burdwan for 
the month of July 1849, and the grounds assumed by each of the 
courts for their respective decisions recorded at pages 121 to 123. 
The plaintiff in the original suit prayed for the admission of a special 
appeal from the order made by the appellate court, and the judges of 
the Sudder DewannyAdawlut granted the application for the reasons 
detailed in page 117 of the Superior Court’s Decisions for April 1850, 
and remanded the case for re-investigation upon consideration of the 
points noted, 

On a careful review of the record, I must confess that, with a slight 
exception, which I shall notice hereafter, I see no reason to interfere 
with the award made by the court of original jurisdiction, the appel¬ 
late authority having decided on a precedent which does not apply, 
and the validity of an instrument which does not exist. The appel¬ 
lants in a?*remarkable manner fail to produce the slightest evidence 
on which they can with any show of reason contest the question of 
enhancement. The«*dccre^ of the late provincial court of appeal is 
manifestly inapplicable, inasmuch as it was made before parties not 
identical with the present; and the istemraripottahy or engagement 
(to hold the land) at a fixed rent, the very essence and fundamental 
basis of their claim to exemption, is not forthcoming. It is clear 
also that the collector’s summary award, confirming tlie former rent 
paid by the appellants, in a suit under Regulation V. 1812, filed by 
them, cannot be construed into a rejection of the adverse claim to 
enhancement, as the case out of which it emanated was not of a 
character to determine any issue beyond the simple demand of rent 
it preferred. From these considerations it must be admitted that 
the land in question is liable to enhancement of rent, and it only 
remains to be seen whether the rates fixed are equitable. On 
reference to the record, it appears that the rates were adjusted 
equitably and fairly, agreeably to the rents home on other engage¬ 
ments of the neighbouring tenantrpr and those fixed by the ameen. 
Nothing therefore can be urged against the enhancement on the score 
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of partiality or unfairness, and I see no reason to interfere with or 
disturb the rates on which it is calculated, particularly as the appel¬ 
lants (defendants) have egregiously failed in their endeavours to 
impugn their correctness. Tliere is one item in the sudder ameen’s 
award, however, to which I must take exception. He deducts one-third, 
namely, rupees 12-6-8-?^, from the amount of enhancement fixed, 
from motives of consideration to the appellants (defendants). As this 
proceeding on his part is both unjudipfal and unsanctioned by law, 
I cannot affirm it, and, amending his decision in the particular under 
review, dismiss the appeal, under saflction of Construction No, 868, 
and the precedent laid down in the decision of the Sudder Dewanny 
Adawlut, of date 29th December 1843, in re “ Maharanee Busuiit 
Kornari versus Maharanee Kumul Komari, on the part of Rajah 
Mahtabchunder and Purran Baboo.” 


The 23rd December* 1850. 

Case No. 2 of 1849. 

Appeal from a decision of Mohummud Sinjemy Sudder Ameen of East 

Burdwan^ dated *6\st January 1849. 

J. W. Rose, (Defendant,) Appellant, 

versus 

Ram Chundcr Chatterjca and others, (Plaintiffs,) Respondents. 

Possession of land, wifb mesne profits. Action laid at 721 
rupees. 

The plaintiffs sue to recover lands held by them under a perpetual 
lease, and secured to •them under an order of court for possession, 
executed through its nazir, from which they have since been ousted. 

The defendant in the original suit admits tliewlease on the terms 
stated, but maintains Aiat the plaintiffs M^ifn more land than the 
instrument conveys, wliich extra land belongs to them. They 
moreover repudiate the adverse possession of tlie quaytity stated by 
the nazir of the judge’s court, and aver that that officer never 
accorded possession at all. 

This case is reported at page 148 of the Decisions of East Burdwan, 
for the month of October 1849, and the reasons for the two adverse 
decrees made in it set forth. 

The plaintiffs, on being cast in the appellate court, moved the 
Sudder Dewanny Adawlut for the admission of a special appeal, and 
the Superior Court granted the application and remanded the case 
for re-trial. The grounds for the order are detailed at page 304 of 
the Court’s Decisions for June 1850, and are so specific that, in 
reviewing tho case, there is little left to me but to record a judgment 
in favor of the decision made by the court of original jurisdiction. 
The record exhibits abundant evidence on the issues pleaded by the 
plaintiffs. Tliere is the judge’s puru^aneh ordering possession, and 
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a regular return of its due execution in the manner indicated, toge¬ 
ther with an acknowledgment from the party inducted that the area 
of the land conveyed corresponded with the quantity claimed; 
there proof of former possession and subsequent dispossession ; and 
there the failure on the part of the defendants to prove that the land 
claimed under the 'perpetual lease (mokuruf'ee pottah) did not exceed 
beegahsr" The appellate court argues that the above was the 
limit of the land in dispute, Because the moonsiff of Cutwa so fixed 
it ill a report required from him on the subject, which determination 
or definition has not been ^aihsayed or set aside in express terms. 
But surely such a view ol»the case is scarcely warranted when ano¬ 
ther enquir)*- is ordered in supersession 8 months subsequently, with 
a totally dissimilar result, and tlie information elicited therein made 
the basis of an awhrd of court There are other points in the 
appellate decision, which 1 might take up and oppose by arguments, 
but the proceeding is sca!.*cely within my province as a reviewer of 
the original enquiry and award. I shall content myself therefore 
by dismissing the appeal, and recording judgment in affirmation of 
t^ decision made by the court of first instance. 

The 24th December 1850. 

Case No. 402 of 1848. 

Appeal from a decision of Mr, J, S. Bell, Sudder Moonsiff of East 

Burdwan, dated 6th September 1848. 

Jussimunnisa Beebee and others, (Defendants,) Appellants, 

versus 

«» Sheikh Hosein Buksh, (Plaintiff,) Respondent. 

Possession of land under a deed of Mbbeh-bil-ewuz. Action 
laid at rupees 49-8i 

This suit was decided by the sudder nioonsiff in respondent’s 
favor, and reversed in appeal before the principal sudder ameen of 
the district, on the ground that he had rejected the validity of the 
deed, under which the action was brought, in a suit to set aside an 
award under Regulation V. 1812, and could not again entertain 
it The respondent on this prayed for the admission of a special 
appeal from the decision of tne appellate court, and bis application 
was granted by the Sudder Dewanny Adawlnt, in a proceeding 
held oy the Court on the 8th July 1850, for the reasons stated in 
page 346 of its Decisions for that month. 

The plaintiff, in the original enquiry, claimed to succeed to the 
lands in question imder the general law of inheritance, which claim 
was sucGessfally resisted by the defendants. «He then pleaded the 
8peei4^|around, and claimed under the settlement, hibbeh-'Btt-eiauz, 
in whi^exj^ient he 'was also foiled^. It is under sanction of tlie 
latter that he brings the present action as a regular suit to cancel 
a judgment inimical to his interests summarOy given, and the 
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Present: D. I. MONEY, Esq., Judge. 

• • . ' 
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The 2 iTH December 1850. 

No. 23 of l84*5. ’ 

Regular Appeal from a decision of Moultsee Syed Ahdool Wahid Khan 
Bahadoor^ first grade Principal Sudder Ameen qf Moorshedabad, 

Meah Sooltan^ deceased, and Meah Mirjan, ^or self and for the 

deceased, (Defendants,) Appellants, 

versus • 

Gazee Mahomed Taha and Cazee Mahomed Sakeb, for them¬ 
selves and. as guardians on the part of Manick Beebee and 
Omdutonissa Beebee, minor granddaughters of Cazee Kuffeel- 
ooddeen, deceased, (Plaintiffs,) Respondents. « 

Suit for possession of lakhiraj lands and recoveiy of damages, 
laid at Company’s rupees 4905, 2 annas, 3 gimdahs, 2 cowrees, 
2 krants. Instituted 23rd June 1843, and decided 13th August 1845. 

The plaint was to the effect that the plaintiffs and their ancestors 
successively had been in possession of 368 beegahs 18 cottahs of 
land at lakhiraj, under sunnuds from former zemindars in mouzas 
Kughonatbpore, &c.; that th^, the plaintiffs, had purchased other 
similar lands under deeds or sale from different persons, <9f which 
they had been in possession, as well as other lands adjoining per- 
gunnah Putkabaree; that 239 beegahs ^ co^ttahs land in Rugho- 
nathpore and Chughufree were resumed by Government on the 
20th January 1842; that 17 beegahs 5 cottahs were released from 
the Government .claim; that these lands were measured and proved ■ 
to be lakhiraj before the special deputy collector, and a settlement 
would have been made with the plaintiffs, when they were dispos¬ 
sessed by the defehdants from 115 beegahs 1 cottah of the same 
lands, situated in Rughonathpbre; that the crops were cut and taken 
away by the defendants, ,and that therefore the plaintiffs brought 
this action against the defendants, stalling at the eame (ime that they 
had preferred an appeal to the special commissioner, 1)efore whom 
t}ie case was still pending. 

The defendants, in their answer, pleaded that the lands in dispute 
were mal lands, adjoining their Putkabaree zemindaree ; that they 
had preferred a petition to the sp^ial commissioner for review of 
judgment in the'r^umption <^e^ and that the case was pending on 
ro-triaL * - 
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The principal sudder ameen^ with reference to the decision of the 
special commissioner, dated 14th March 1644, and the conditional 
ainulnameh produced by the plaintiffs and the evidence of their 
witnesses, considered the plaintiffs’ title to possession satisfactorily 
proved, and gave a decree in their favor as follows:—that posses¬ 
sion of 256 beegahs 12 cottahs lakhiraj lafids, inclusive of the lands 
released from Sie Government claim, be delivered to them; that 
mesne profits and costs, wltj! interest, as may hereafter be ascer¬ 
tained, be charged against the defendants; and that they,the plaintiffs, 
were entitled to retain* irrth^ir possession the 110 beegahs proved 
to be mal and not lakhiraj, until they failed to pay rents for the 
same, notwithstanding their demand on these lands as rent-free was 
disallowed. 

The pleas of the defendants, in appeal from this decision, are, that 
the lands in dispute are included in the rukbehbundee of tlieir 
zemindareePutkabaree;«that the plaintiffs admit this in their plaint; 
that the collector’s roobakareo, dated 22nd April 1845, clearly inti¬ 
mates that mouzas Chughurree and Rughonathpore are not in 
Putkabaree, but in pergunnah Gowas; that Raja Kishen Chand 
a,p(l others are zemindars thereof; that the plaintiffs have sued the 
defendants exclusive of those zemindars; that the disputed lands are 
the mal lands of Idrakpore in Putkabaree, of which they have had 
long possession, as stated by the deputy collector in his roobakarcc 
of the 21st August 1845; that the case is still pending in the special 
commissioner’s office under revision; that the chlttahs, jumina-wasil- 
bakee papers, depositions of witnesses, and the proceedings of the 
revenue authorities confirm their statement; and that the ainulnameh 
produced by the plaintiff's was a conditional one. 

Judgment. 

It is clear froih tjig papers of the case^ before me that no final 
order has yet been passed by the special commissioner in the origin¬ 
al resumption suit, but that it is still in appeal under review of 
judgment This is one of those cases in which it is difficult to 
separate the question of assessment from that of proprietary right, 
as explained by the Sudder Court of Dewanny Adawlut in their 
summary decision in the case of Hurgobind Ghose, petitioner, 17th 
July 1847. 

There are two parties claiming the same lands. The one claims 
them as a part of his zemindaree tnal lands, and the other as pro¬ 
prietor of the resumed tenures, and of the portion released not 
liable to assessment The one as lands belonging to Rughonathpore, 
Chughurree and Jugaypore, and the other as belonging to Idrakpore. 

As the suit is still pending before the revenue authorities, the 
civil court cannot interfere. The appeal is admitted; and the case 
will be retained to the principal sudder ameen for re-trial with 
reference to these remarks. 
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The 26th December 1850. 

No. 2 of 1846. 

Regular Appeal from a decision of Mouhee Sped Ahdool Wahid Khan 
Bahadoor, first grade Principal Sudder Ameen of Moorshedahad. 

Kower Ram Chunder, Zemindar, and Messrs. Watson and Co., 
mortgagees of the estate of the said Zemindar, (Defendants,) 
Appellants, 

versus 

Bawool Chunder Panreh, (PlalhtJff,) Respondent. 

Suit for the reversal of the sale of a putnee talook, and recovery 
of possession, laid at Company’s rupees 2904-2-8, being the selling 
price of the talook, with mesne profits from .Poos 1249 to Assin 
1250 B. S., inclusive. Instituted 5th August 1843, and deckled 
16th December 1845. ^ 

The plaintiff states that he mortgaged his putnee talook, turuf 
Roypoor, pergunnah Gowas, to Ramgunga Bagcliee, defendant, for 
rupees 1175, who took possession and had his name registered in 
the zemindaree serishta. The mortgage was afterwards redeemed 
by the plaintiff liquidating the debt, receiving back the property, 
and paying six months’ rent, for 1249 B. S., to the zemindar, through 
Ramgunga Bagchee, wlio acknowledged the receipt of the money in 
a letter, but, instead of making over the amount to the zemindar, 
collusivcly caused a sale of the property on the 26th Aughun 
1249 B. S., under Regulation VIII, 1819, for alleged arrears, 
viz., rupees 836. The property was purchased by Kistokisliorc 
Mozomdar for rupees 195. The plaintiff petitioned for the rever¬ 
sal of the sale, but the commissioner rejected the petition,* and lie 
then brought this action against the defendants. 

The defendant Kistokishore Mozoind^r^ sale purchaser, in his 
answer, pleaded that the plaintiflT never objected to the sale during 
the period allowed in the proclamation under Regulation VIIL 
1819. 

The collector, in his answer, stated that the Government was not 
liable. The proclamation was issued, and the sale regularly con¬ 
ducted, and the commissioner had confirmed it. 

Kower Ram Chunder, defendant, denied the genuineness of the 
seal on the letter alluded to by the plaintiff', and stated that the 
plaintiff had never mentioned the letter in his petition to the com¬ 
missioners, nor in his plaint, and that the plaintifi'’s name was not 
substituted for that of Ramgunga in his books. 

The defendant, Ramgunga Bagchee, denied the receipt of 
rupees 836 and the letter mentioned, pleading that, contrary to 
custom, the place of residence was attached to the signature, and 
requesting that the siOTature might be compared with other signa¬ 
tures in tne courts and collectorate. 
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^ The plaintiff added, in replication, that, under authority vested in 
him by the zemindar, he had paid the arrears through Ramgunga 
Bagchee, who was the zemindar^s agent, and that documents given 
to him by Ramgunga would prove that he was in possession of the 
mehal at the time of the sale. 

The defendant Kower Ram Chunder Rejoined tliat he had left 
Moorshedabad on the 7th Aughun, and up to the 18th Poos was in 
Calcutta. 

The principal sudder ameen distrusted the documents filed by 
the defendants, as they centained erasures and were suspicious, and, 
considering the plaintiff’s case proved by the documentary and other 
evidence adduced by liim and the ameen’s report, reversed the sale 
as having been collusively effected by Ramgunga, and decreed the 
plaintiff’s claim, ordering Kower Ram Chunder" and Ramgunga to 
refund the purchase money with interest to the sale purchaser. 

The defendant Kower Ram Chunder appeals from this decision, 
cliiefly on the grounds that the name of the plaintiff, as the 
plaintiff himself admits, was not registered as putneedar; that 
he was obliged to proceed under Regulation VIIL 1819 against 
Ramgunga, and cause the sale of the mehals for arrears due; that 
in the petition for the sale, there were some erasures iu consequence 
of a mistake in the putneedar s name, which was discoverecL on a 
reference to the registry, which contains Ramgunga s name; that 
the seal alluded to is not his; that he never gave liis seal to any 
of his agents; that the whole of his zemindaree is mortgaged to 
Messrs. Watson and Co., and he has nothing to do with the collec¬ 
tion of the rents; and that, had the plaintiff paid the arrears, he 
would h^ve paid the amount to the mortgagees, and not through 
Ramgunga as alleged. 

I Judgment. 

There appears to be two defects in the proceedings of the principal 
sudder ameen. The collector was improperly made a defendant, 
and the case was liable to a nonsuit under the Circular Order, 
biO. 206 of the 7th July 1837. That part of the decision also which 
directs the refund of the purchase money from the defendants 
Kower Ram Chunder and Ramgunga Bagclice, to the other 
defendant Kistokishore Mozomdar, is (fefective with reference to 
Clause 7, Section 14 Regulation VIII. 1819. Agreeably therefore 
to the provisions of Regulation IX. 1831 and Act Vll. 1838, 
and with reference to these remarks, the case will be remanded to 
the principal sudder ameen for re-trial. The stamp duty on the 
petition of appeal will be returned to the appellant. 
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Th£ 27th December 1850. 

No. 4 of 1846. 

Regular Appeal from a decision of Syud Ahdool Wahid Khan Bahadoor^ 

grade Principal Budder Ameen of Moorshedahad, 

H. Newcomen, (Defendant,) Appellant, 

versus 

Cazee Mahomed Taha and Cazee Jklahomed Sakeb, (Plaintiffs,) 

Respondents. 

Kesliub Chunder Roy, (Putneeclar,) Petitioner. 

Suit for possession of lakhiraj lands and recovery of mesne 
profits, laid at Company’s rupees 799, 12 annas. Instituted 23rd 
November 1842, and decided 18th December ft45. 

The plaint sets forth that the defendant, in combination with a 
gomashta on the part of Raja Kishennstth zemindar, ousted the 
plaintiffs from the possession of 60 beegahs 17 cottahs of lakhiraj 
lands, out of 97 beegalis 9 cottahs held under sunnuds from former 
proprietors and deeds of sale from different persons in mouza 
Sakoah, pergunnah Plassee, and cut and took away the crops, and 
that this suit was therefore brought against him and others at the 
above valuation. 

The defendant, IL Newcomen, in his answer, denies the claim, on 
the picas that the lands embrace 51 beegahs 17 cottahs of mal land, 
that in the month of Bysakh 1249 B. S. he took a lease of 51 
beegahs from Juggoinohun Dutt, the gomashta of the zemindar, for 
which he has paid rent, 26-10 per annum, and that the remaining 
17 cottahs are included in his ijarah, or farming lease, of«mouzas 
Rughonathpore and Putkabaree. 

Raja Kishennath Roy defendant supported thg above answer. 

Keshubchunder Rdy petitioned to bcTIAduded as a defendant 
since he was the putneedar. 

The case was transferred to the collector of zillah Nuddea under 
Section 30, Regulation 11. 1819; and he gives his opinion in his 
rocedad, after the usual enquiry, that the lands are mal lands. 

The principal sudder ameen, with reference to the copies of the 
sunnuds and other documents filed by the plaintiffs, considered their 
title to possession of the lands as lakhiraj proved ; and with refer¬ 
ence to Section 11, Regulation XIX. 1793, which declares the 
zemindar incompetent to assess such lands until he has obtained 
the authority of a competent court, he considered the interference of 
Keshub Chunder Roy, without such authority, with the possession 
of the plaintiffs illegd, and gave a decree in favor of the plaintiffs, 
with mesne profits and costs, against the defendants, and also against 
the property of the deceased Rajah Kishennath. 

The defendant appeals from this decision, chiefly on the grounds 
that the lands in dispute arc mal lands in the zemindar’s i)ossession, 



80 


ZILhAH MOORSHSUABAD. 


that the roeedad of the collector and the papers of the zemindaree 
serishta prove this, that no local enquiry was allowed by the prin¬ 
cipal sudder ameen; that no proof was adduced of the plaintiff^s pos¬ 
session, that he holds a pottah from the zemindar, who ought to 
have been made accountable, and not he, the defendant, for the costs 
of the suit, and that he had been put in possession of the disputed 
lands by order of the magistr^ate under Act IV. 1840. 

The principal sudder ameen in one part of his decree states that 
he gives no opinion whether the lands, of which the plaintiffs sue 
for possession, are lakhiraj Or mat lands, and in another part he 
states that his decree must not be considered as authority for the 
lands being lakhiraj, and yet he considers the documents, entered 
by the plaintiffs in support of their claim to the lands as lakliiraj, 
or sufficient validity,* and other evidence, adduced by them for the 
same purpose of sufficient weight, to entitle tliem to possession. 
The collector in his roOedad states that it is not proved tlnit 
the lands are lakhiraj, and that he considers them inal. The 
principal sudder ameen again, as a reason for decreeing possession of 
the lands to the plaintiffs, states that it was incumbent on the 
defendant to follow the course laid down in Section 11, Regulation 
XIX. 1793 ; but this refers to lakhiraj lands less than 100 beegalis, 
alienated by a grant previous to the 1st December 1790, for the 
recovery of which the proprietor must sue in the civil court before 
he can assess them. The defendant in this case claims the lands, 
not as lakliiraj, but as mal, of which he is the proprietor and lias 
had long possession. The regulation quoted therefore by the princij)al 
sudder ameen is not applicable. It is inapplicable on another ground. 
The documents in support of the claim to the lands as lakliiraj, 
to which the principal sudder ameen refers, bear date subsequent 
to the 1st December 1790, and for the lands so situated Section 10 
and not Section 11 ofttie above Regulation applies, and any one, 
having tlie proprietary right to them could annex them to liis estate 
and assess them without instituting a suit in a civil court 

This is just one of those cases that can be tried and decided only 
under the provisions of Regulation II. 1819. It is necessary to 
establish first whether the lands arc really lakhiraj or mal, and for 
this purpose a reference was made to the collector. They must }>e 
one or the other. If they are mal lands, the principal sudder ameen 
could not give a decree that would disturb the possession of the 
rightful proprietor. If on the other hand, contrary to the roeedad 
of the collector, he had grounds for conviction that they were lak¬ 
hiraj, he should, from careful enquiry on the spot, have ascertained 
tliat the plaintiffs were entitled to the possession, and decreed 
accordingly. The proceedings of the principal sudder ameen are 
incomplete and defective. I admit therefore the appeal and remand 
the case to him for re-trial. The stamp duty on the petition of 
appeal will be returned to the appellant 
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Thb 28th December 1850. 

No. 3 of 1845. 

Regular Appeal from a decision of Moulvee Syed Ahdool Wahid Khan 

Bahadoovy first grade Principal Sudder Ameen of Moorshedabad, 

Moohacleb Moakerjea and Harradliun Mookerjea, 

(Defendants,) Appellants, 

versus^ * 

J. A. Doverell, Durputneedar of mouza Narainpore, 

(Plaintiff*,) Respdnctent, 

Ausotosh and Promothonath f)eb. Petitioners. 

Suit for the recovery of the possession of 155 bcegahs of Jand 
and damages of indigo crops, laid at Company’s rupees 775. In¬ 
stituted 24th February 1840, and decided 24th December 1844. 

The petitioners pray to be admitted %3 appellants in the stead 
of Mohadeb Mookerjea and Harradhun Mookerjea. 

On perusal of the papers of the case, it appears that Mohadeb 
Mookerjea was the putnee talookdar of mouza Mougram, and 
tliat the putnee talook was sold in the month of November 1843, 
and purchased by Harradhun Mookerjea, and that the petitioners 
purchased the same from Harradhun Mookerjea, in the month of 
Assin 1251 B. S., corresponding with the month of September or 
October 1844. 

The appeal was preferred to this court by the appellants on the 
25th January 1845. 

Harrailimn Mookerjea, one of the appellants, through the vakeel 
of both the appellants, presented a petition on the 29th May 1846, 
informing the court that tlie talook in which the disputed lands 
were situated was sold by him to the petitioners, and that in con¬ 
sequence the entire lights and interests*of the talook belonged to 
them, and not to him, and that they should be admitted as appel¬ 
lants in his stead. 

Ausotosh and Promothonath Deb, on the 20th April 1846, pre¬ 
sented a petition to this court, praying for admission as appellants 
instead of Mohadeb and Harradhun Mookerjea, appellants, and for 
the disposal of the suit, on the grounds stated by them in their 
appeal. 

The appeal was preferred to this court by Mohadeb and Harra¬ 
dhun Mookerjea, after they had disposed of their rights and inter¬ 
ests in the putnee talook. Mohadeus right was sold to Harradhun 
in November 1843, and Harradhun’s right was sold to the peti¬ 
tioners in 1844. The rights of both the appellants in the talook 
ceased with the respective sales. The case in appeal could not 
have been carried on by them, nor can the prayer of Harradhun 
for the admission of the petitioners as appellants be attended to. 
Besides, the case was carried on and decided ori^nally before the 
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lower court after the petitioners’ purchase of the talook from 
Ilarradhun, and their taking possession of it, and in concert with 
the appellants concealing the fact of the transfer from the know¬ 
ledge of the lower court, and neither preferring a claim before the 
principal sudder ameen, nor petitioning this court to admit them 
as appellants, till long after the prescribed period of appeal, are 
sufficient grounds for rejecting their application. 

It is therefore ordered, that,the case be struck off the file. 

The 2Sth December 1850. 

Ho. 8 of 1846. 

Regular Appeal from the decision of Moulvee Syed Ahdool Wahid Khan 
BahadooVy first grafie Principal Sudder Ameen of Moorskedabad. 

Brijonath lioy, (Defendant,) Appellant, 
o versus 

Chowdhree Inajetoollah, (deceased,) and after him his son Fukeer- 
oollah, (deceased,) and on his demise Beebee Omutto Suffeah, his 
wife, as guardian on the part of the minors, (Plaintiff,) Respondent. 
Suit for the reversal of a decree of court and recovery of Com¬ 
pany’s rupees 1612, annas 13. Instituted 12th July 1844, and 
v decided 30th December 1845. 

The plaintiff, respondent, pleads that he advanced 1801 rupees, 
upon a kutkubalah, or conditional deed of sale, to Hurreechund 
Singh and others, and sued against them for the recovery of the 
same, against Hurreechund defendant for the sum advanced to him 
by the plaintiff, with interest to an equal amount of the principal, 
and against the others for the surplus sale proceeds of kismut Dan- 
gaparah and Buttyparah, with other appendages in pergunnah 
Gopinathpore, which was sold by public auction for arrears of 
Government revenue, for the reversal di a decree collusively 
obtained by Brijonath Roy, defendant (appellant,) regarding the 
same property ,—the kutkubalah obtained by him not having been 
registered, and that obtained by the plaintiff having been duly 
remstered, and the defendant never having been in possession. 

The defendant Brijonath Roy, in his answer, denied the truth of 
the plaintifTs statement, and pleaded his possession of the shares 
of the mehals under decrees obtained by him in the principal sudder 
ameen’s court, and his consequent right to the surplus proceeds of 
the property in question. 

The plaintiff, in his replication, added that he obttuned a decree 
for the surplus proceeds of the sale of turuf Govindporo, &c.; that 
this case is similar to that case; that the defendant had appealed 
to the Sudder Court, which struck off the appeal, and the decree of 
the lower court holds good in consequence. 

The principal ^dder ameen decreed the plaintiff’s claim, and 
t|ie defendant preferred an appeal to this court 
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In this case^ as in No. 24^ the plaintiff denies his liability^ and that 
he is or ever was a tenant of the defendants. Tlie ^cumstances 
also in all other respects are identical with those quoted in the case 
above noted> and for like reasons the appeal is decreed, with costs, < 
and the moonsifPs decision reversed. 


The 26th December 1850. 

No. 21. 

Appealfrom a decision of the Moonsif of Midmpore, Gunga GoMiti JJdki- 

karee, dated 29A& December 1848. 

Komul Bissoee, (Plaintiff,) Appellant, ■, 

versus 

Aymntoonnissa Beebee, (Defendant,) Respondent 

The plaintiff sues to set aside a snninia?y award made by the 
deputy collector, and to recover Company’s rupees 2d>14-3, levied 
by distraint 

The paAiculars of £his case are exactly the same as those record¬ 
ed in case No. 24; and for the reasons therein assigned the appeal is 
decreed, with costs, and the moonsiff’a decision reversed. 


The 26th December 1850. 

No. 22. 

Appeal from a decision of the Mooasiff of Midnapore, Gunga Gobind Udhi- 

Icaree, dated 29tk Deeember 1848. 

Persaud'Soor, (Defen4§nt,) Appellant, 

versus 

Aymutoonnis.ia Beebee,'(Plainti£’,y Respondent 

Claim, for rent on account of the year 1254 Umlee, Company’s 
mraes 13-10-10. 

The parties in this case are the same as in apj^l No. 24., The 
pluntin originally sued the defendant in the collector’s court, and 
the suit was transferred to the moonnff when the case No. 24 was 
comm^ed before the latter. The moonsiff gives a verdict for the 
jddntiC Wt has omitted to record any reasons, further than thow 
given in his decision No. 48, which jmerely states that he a^es 
with the deputy collector. The plaintiflrs claim must stand or ftdl by 
the result of case No. 24 In that it is shown that the distraint levied 
on Cendant for the rent of 1253 was illegal, and consequently 
there is no evidence to show that defendant wte either plaintifi^s 
tmftnt or a defaulter for that year, consequently a claim for rent for 
ashbsequent year, viz. 1254 umlee, cannot be matter of inquiry in a 
sdumnary suit, as there is no.proof that accounts for previous years 
‘ 28 
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have been adjusted^ and that the present claim is limited to twelve 
months. The appeal is decreed, with costs, and the decision of the 
lower court set aside. 


Th£ 26tu Decrmbeji 1850. 

No. 23. 

Appeal from a decision of the^oomiff of Midnapore, Ghin^a Gobind Udhi- 

Aaree, dated 2%th December \ 848. 

Komul B!BS<Jfee,1(Defendant,) Appellant, 

* versus 

Aymutoonnissa Beebee, (Plaintiff,) Respondent. 

The plaintiff in this case sued for a balance of rent on account of 
the year 1254 Umlee, laid at Company's rupees 34-6-18. 

The particulars are identical with those recorded in cases Nios. 
22 and 24, and for similar reasons as therein expressed the appeal 
is decreed, with costs, and the moonsifiTs decision set aside. 


The 26th December 1850. 

No. 24. 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gobind 

UdhikareCy dated 29th December 1848. 

Persaud Soor, (Plaintiff,) Appellant, 

versus 

• Aymutoonnissa Beebee, (Defendant,) Respondent. 

This is an action to recover Company’s rupees 20-14-3^, depo¬ 
sited to remove £f distraint for rent, and t^o set aside a summary 
award made by the deputy collector. The plaintiff avers that he is 
a cultivator of certain lands in mehal Sutputee, and a tenant of 
the Messrs. Watson; that the defendant attached and applied to the 
commissioner for the sale of certain of his chattels for rent on 
account of the year 1253 Umlee, which she demanded as malik of 
Naiagon Nankar, in which estate she represents the plaintiff’s 
jote IS situated; that the plaintiff applied to the deputy collector 
to remove the attachment, but he affirmed it, and plaintiff now sues 
to reverse his judgment. 

The defendant, in reply, pleads justification, and that plaintiff 
leased certain lands in her estate of Naiagon for which he executed 
a kubooleut on the 14th Jyte 1251 Umlee, and agreeably with 
its terms he (plaintiff) paid rent to the close of 1252 iTmlee. 
Failing to get her rent for the year 1253 Umlee, defendant 
distrained and caused to be advertised for sale the plaintiff’s pro¬ 
perty, which proceeding was upheld b^^ the deputy collector. 
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The moonsiff gives judgment in favor of the defendant He 
remarks that he fully agrees in the reasons recorded in the de¬ 
puty collector’s decision of the 30th April 1847, and therefore 
considers it unnecessary to assign any of his own. The moonsilf’s 
omitting to state at length the grounds of his decision w'as con¬ 
trary to the provisions of Act XIL 1843. His decision is 
otherwise defective. The deputy collector’s award is made on 
false premises. A little scrutiny into the proceedings would have 
shown the moonsiff that the distraint was invalid ab initio, and 
that the defendant in levying the distf^int had not conformed to 
the provisions of Section 4, Regulation VII. 1799. The first 
step taken by the defendant, according to the recorded evidence, 
was to apply to the commissioner to proceed to a sale of plaintiff’s 
property, which property had never been atfached, and plaintiff 
was compelled to give security for a demand that had not previously 
been made of the nature of which till that moment he was entirely 
ignorant The deputy collector, moreover, took no measures to 
ascertain whether plaintiff had, as set forth by defendant, paid 
his rent to the close of 1252 Umlee, as the plaintiff denied ever 
having paid rent at all to defendant This point should have been 
clearly established before any summary claim for a subsequent 
year was admitted. The appeal is decreed, with costs, and the 
moonsilTs decision affirming that of the deputy collector set aside. 


The 26th December 1850. 

No. 25. 

Appeal from a decision of the Moonsiff" of Midnapore, Gunga Gobutd Vdhi- 

karee, dated 29th December 18-48. 

Sahoo Dey, (Defendant,) Appellant, 

versus 

Gungadhur Behra, Surburakar of Aymutoonnissa Beebee, 

(Plaintiff,) Respondent 

Claim, balance of rent on account of the year 1254, laid at 
Company’s rupees 7-0-3. 

The circumstances attending this suit are the same as those 
recorded in cases Nos. 22 and 24, and for like reasons the appeal is 
decreed, with costs, and the moonsiff s decision reversed. 
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The 28tii December 18504 
No. 28. 

Appeal from a deeieionof the Moonsijfof Midnapore^ Gunga Gobind Udhi- 

karee, dated 29/A December 1848. 

Peeroo Mullick, (Defendant,) Appellant, 

versus 

Aymutoonnissa Beebee, (Plaintiff,) Respondent. 

The plaintiff sues for^ a J^alance of rent on account of the year 
1254 Umlee, amounting to Company’s rupees 714-8. The circum¬ 
stances connected with this case are the same as those recorded in 
case No. 29, the difference merely being in the year for which the 
balance of rent is claimed. The defendant denies his liability and 
that he is a tenant of the plaintiff’s. The moonsiff* gives a verdict for 
plaintiflP, grounding his jjlecision on the argument set forth in case 
No. 29. Before a summary award can be made for rent, it must be 
clearly shown that the alleged defaulter is a tenant, and that his rents 
for previous years have been duly adjusted. This has not been done 
in the present instance. From case No. 24 it appears that the plain¬ 
tiff’s claim to rent for 1253 has not been adjusted, as the steps taken, 
as shown therein, to recover from defendant by distraint are from 
informality null and void, consequently a claim to rent for a subse¬ 
quent year cannot be matter of a summary inquiry,—more than 
twelve months having elapsed between the date of the present suit 
and the period when the rent first fell in arrears. The appeal is 
decreed, with costs, and the moonsiff’s decision set aside. 


The 28th December 1850. 

« , No. 29. 

* O t 

Appealfrom a decision of theMoonsiff of Midnapore^ Gunga Gobind TJdhi- 

karee, dated 29th December 1848. 

Peeroo Mullick, (Plaintiff,) Appellant, 

versus 

Gungadhur Behra, Surburakar of Aymutoonnissa Beebee, 

(Defendant,) Respondent. 

The plaintiff sues to set aside a summary award of the deputy 
collector and to recover Company’s rupees 95-15. 

The circumstances of this case are the same as those recorded in 
cases Nos, 22 and 24. The plaintiff asserts that he is a tenant of 
the Messrs. Watson in the village of Beneesole, and denies his lia¬ 
bility to the defendant who has illegally distrained his crops and 
compelled him to deposit the sum he now sues for. The defendant, 
in reply, avers that plaintiff is her tenant, and that in proof of it she 
holds a decree passed against him ^ favor of her predecessor 
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Hossenee Khanum; that plaintiff also gave her a kuhoolent for his 
jote, in 1251, agreeably with which he for a time paid his rents. 

The moonsiff concurs with the deputy collector, and refers to that 
officer’s reasons as identical with his own, for passing a verdict in 
favor of the defendant 

In appeal, the plaintiff*argues that'his allegation of illegal distraint 
has never been inquired into at all, and that the deputy collector’s 
award on which the moonsiff’s decision la based, is grounded on false 
premises. 

The reason which the deputy colJecter «assigns for his decision, 
viz. the decree in favor of defendant’s predecessor against the plain¬ 
tiff, may be a good one; but he has omitted altogether to dispose of 
the question of illegal distraint, which was the chief issue to bo 
adjudicated. From the records of the summai^ suit it appears that 
the first step taken by defendant was to apply to the commissioner 
to sell the plaintiff’s property, without having served him with any 
previous notice as prescribed in Section 4, Regulation VIT. 
1799; the calling on plaintiff for security and all subsequent proceed¬ 
ings, including the award of the deputy collector confirming the 
distraint, were consequently illegal, and must be set aside. 

The appeal is decreed, with costs, and the orders of the lower 
court, affirming those of the deputy collector, reversed. 


The 30th December 1850. 

No. 138. 

Appeal from a decision of the Principal Sudder Ameen^ A, Davidson^ Esq,^ 

^ dated \dth April 1850 . ^ 

Pureekhit Gxiree and others, (Defendants,) Appellants, 

versus • 

Narain Shooya, (Plaintiff,) Res*pondent. 

This is an action for damages for injury done to plaintiff’s pro¬ 
perty, laid at Company’s rupees 471-5-6. 

The plaintiff alleges that the defendants, aided and countenanced 
by the sale commissioner, forcibly carried off and sold by auction 
his goods and chattels, on the plea of satisfying a claim for rent for 
which he, plaintiff, was not liable. He adds that he does not make 
the sale commissioner a party to the suit, as his doing so would be 
contrary to law. 

The defendants plead, in reply, that the sale was conducted by 
the sale commissioner after the usual distraint for a balance of rent 
had been levied, and that the whole proceedings were in conformity 
with the regulations. 

The principal sudder ameen considers it satisfactorily proved 
that the appellants carried off by force the whole of plaintiff’s pro¬ 
perty, and that they have altogether failed to establish their plea of 
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justification. He decrees accordingly for the rfaintiff*, damages 
Company’s rupees 350, with costs in proportion. From the petition 
of plaint it appears that the plaintlft’s chattels were taken away 
from his house, and subsequently sold under the orders and super¬ 
intendence of the sale commissioner; such proceedings being, as 
alleged, in furtherance of a distraint levied for an arrear of rent 
stated to be due by the respondent. The issue then to be tried is 
whether the distraint and subsequent sale were legal or otherwise. 
If irregularities did occur, they were authorised by the sale com¬ 
missioner, and he is, in fact,''the responsible party. It is absolutely 
requisite therefore that he should have been made a party to the 
suit, notwithstanding plaintiff’s arguments to the contrary. The 
appeal is accordingly decreed, with costs, and the plaintiff nonsuited, 
that he may sue de rtovo^ if he think right so to do. 


The 30th December 1850. 

No. 172. 

jippeal from a dedsion of the Moomiff of 'Nimal^ Mr. Snell, 

dated 2nd May 1849. 

Mudhoo Paul and others, (Defendants,) Appellants, 

verms 

Akool Behrah, (Plaintiff,) Respondent. 

The plaintiff sues for possession of beegahs 1-6-2 pudkahs of 
land, valued at rupees 32. 

It is unnecessary to enter into the merits of this case, as the 
moonsifSs proceedings are illegal. On default of defendants, he 
proceeds with his investigation exparte, without observing the rule 
prescribed in Claqpe 2, Section 21, Regulation XXIII. 1814. 
Previous to entering iftfb*the merits of the case, he made no inqui¬ 
ries whether notice had been duly served on the defendants; he 
merely questions the witnesses cited by plaintiff in support of his 
claim, (when the suit was before him for decision,) as to the service 
of the notice, which examination is not such as is contemplated by 
the rule above quoted. 

The appeal is accordingly admitted, with costs, and the suit 
remanded to the moonsiff for further investigation. The institu¬ 
tion fee to be refunded. 
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The 31bt December 1850. 

No. 171. 

Appeal from a deeiMon of the Moonsiff of Nikasee^ Syud Warts Ulee, 

dated 2lst May 1850. 

Madhub Dass^ (Defendant,) Appellant, 

versus 

Soorut Ram Mytee, (Plaintiff,) Respondent 

This is an action for a balance pf ^cnt on account of the years 
1254, 1255, and 1256, laid at Company’s *rupees 89-5-2. 

The defendant admits his liability for rent on account of the 
lands he holds as set forth by plaintiff, but pleads, in reply, that he 
has paid the former and holds receipts for the same. 

The moonsiff decrees for the plaintiff. 

In appeal, the defendant takes exception to the reasoning of the 
lower court, and urges that there were no grounds for rejecting the 
dakhillas, which bear the plaintiff’s signature and are duly certified. 
It is in evidence that the defendant, on 29th Kartikh 1255 Umlee, 
applied to the collector by petition, setting forth that he had paid 
plaintiff all his rents for previous years, and that he was prepared to 
make them good for the current year; but tliat he and his landlord 
(the plaintiff) were at issue and refused to receive it, and therefore ho 
solicited the collector’s permission to deposit the amount in his court, 
which was refused. It is also in evidence, in the shape of a dakhilla 
filed by defendant, bearing date ISthBysakh 1255 Umlee, that de¬ 
fendant paid plaintiff Company’s rupees 12, on account of rent due 
for 1244, and witnesses certify this dakhilla and five others, all 
which plaintiff repudiates. The issue to be tried is whether these 
six dakhillas are bond fide what they are represented to be. If the 
statement set forth in the defendant’s peti^i^n filed in the collector’s 
court be true, the dalchilla of the 13th Bysalch 1255 must be ficti¬ 
tious. I attach credit to the former, as it is improbable, after 
defendant’s denial of his liability on account of 1244, he should 
subsequently of his own free-will pay the plaintiff Company’s 
rupees 12 on account of that year, more especially as the adjust¬ 
ment of accounts was the source of quarrel, and led to his (defen¬ 
dant’s) petitioning the collector in the month of Kartikh 1255. 
The same arguments are good as regards the dakhillas of 1255 
and 1256. It is beyond probability that plaintiff should have grant¬ 
ed them, and that defendant should have paid his rent under the 
circumstances above stated, and I concur with the moonsiff in 
thinking the dakhillas are fabrications. 

The appeal is dismissed, with costs, and the decision of the lower 
court affirmed. 
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* The case on appeal waa remanded for re-trial to the principal 
sudder ameen on the 30th July 1845, on the grounds that no local 
investigation had been made regarding the possession of the mehals 
before the public sale took place, and no enquiry into the validity 
of the decree obtained by the defendant (appellant.) 

In pursuance of these orders, the principal sudder ameen deputed 
an ameen to make a local investigation,,and subsequently an amlah 
from his own court; and on being furnished with their reports, con¬ 
sidering the case similar to case. No. 19 of 1844, of his court, he 
decreed the plaintiff‘’5 claim, on th5 gfoimds that, as Brijonath’s 
petition for foreclosure of the mortgage he^ held from Hurreechand, 
was presented in court previous to the mortgage by Hurreechand 
of his share of the property to the plaintiff*, the plaintiff was enti¬ 
tled to a refund of the money advanced by him fo Hurreechand wdth 
interest; and as the deed of mortgage obtained by Brijonath (appel¬ 
lant) from Rajbullub, Mohanund, Ramdhun^ and Benode Lall, Peary 
Monee’s husband, of their shares of the property in question was 
never registered, it cannot be considered valid, and the plaintiff* was 
therefore entitled to the surplus proceeds of the sale of these shares 
to the amount of rupees 1012, annas 8, together with the amount 
advanced 40 Hurreechand on his share of the property, principal and 
interest, amounting equally to 600 rupees, 5 annas. 

Brijonath Roy defendant appeals from this decision on the fol¬ 
lowing pleas: that the ameen and amlah deputed by the lower 
court made a partial investigation, that the principal sudder ameen 
without grounds considered this case similar to cases Nos. 19 and 
21 of his court, that the evidence on the part of the plaintiff was 
not disinterested, that he, the appellant, held pottahs given ryuts 
and dakhilas from the collector in proof of his possession, that the 
principal sudder ameen unjustly styled the ap^jellant a fictitious 
possessor instead of Hufteechand, that he w!i#rtot borne out in stating 
that the fact of the furzee or benamee of the appellant was proved; 
that the principal sudder ameen confirmed the decree obtained by 
him regarding Hurreechand’s share without reference to the registry 
or non-registry of the deeds, and to consider the appellant’s other 
deeds regarding the shares of Ramdhun, &c., invalid, because they 
were not registered, is unjust 

Judgment. 

The reasons the principal sudder ameen has given for his decree 
in this case appear to me to be sufficient with reference to the claims 
of the (plaintiff) respondent, and the appellant has shown nothing 
that would justify me in disturbing that decision. 

The decision of the Court of Sudder Dewanny Adawlut, of the 
7th September 1847, in the regular appeal case. No. 195 of 1844, 
referred to by the respondent, applies to this case. 

The parties, appellant and respondent, are the same, and the cir¬ 
cumstances under which the suit was instituted by the plaintiff are 

30 
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the same^ though tliere are different contested portions of the estate^ 
and different mortgages upon which the claims are founded. 

The mofussil enquiry on the spot appears to have been carefully 
conducted. But the determination of the points at issue depended 
not on a local enquiry, so much as the documentary evidence 
adduced by the parties in proof of actual title to the estate which 
w'as sold for arrears of revepue. 

The pleadings in appeal have been carelessly drawn up. The 
same pleadings have been filed in three cases now in appeal before 
this court, mixing up pdinfs relating to one with points relating to 
another. The cases are* similar in many respects, but there are 

{ )oint5 at issue requiring separate consideration, and which should 
lave been carefully separated in the pleadings in appeal. 

The ground of appeal is the appellant’s alleged title to the estate, 
sold for arrears of revenue, under different mortgage deeds, which 
■w'ere never registered, aild which may liave been colTusively obtain¬ 
ed. The appellant lays stress upon the fact of his having obtained 
a decree from the sudder ameen uj)on one of these unregistered 
deeds, which he alleges the principal sudder ameen has confirmed, 
and that upon the same ground the other unregistered deeds should 
be upheld; but this is not the case, and the argument therefore 
does not hold good. The decree of the principal sudder ameen is 
against the defendant Hurreechand for the refund of the money 
claimed by the plaintifls, and not against the estate. The appeal is 
dismissed, with costs, and the principal sudder ameen’s decree is 
confirmed. 

Tlie pleader on the part of the appellant will be careful how ho 
draws up such pleadings in future. 1 notice'also that he has signed 
his name on all the papers as pleader on the part of Government, 
whereas Government is no party in this case. In all suits in which 
Government is not a'party, and he may hdreafter be employed, he 
will avoid such designation. 

This-December 1850. 

No. 9 of 1848. 

Regular Appeal from a decision of Mouhee Syed Abdool Wahid Khan 
RahadooVy first grade Principal Sudder Ameen of Moorshedabad* 

TaraMunee Dasseah, and on lier demise her daughter Alhad Munee 

Dasseah, (Plaintiff,) Appellant, 

versm 

f 

Gokool Munee Dasseah (deceased,) and on her demise Brijogopal 
Sircar, giiardian on the part of Kishoree Mohun Mozamdar, her 
adopted son, a minor, (Defendant,) Respondent. 

' Suit for the annulment of a deed of permission for the adoption 
of a son, likely to affect her right to a share of a zemindaree, &c.. 
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laid at Company’s rupees 3i97AA^. Instituted 7tli September 1844, 
and decided 29th April 1848. 

The plaintiff’s case is as follows: that her husband had three wives, 
herself and two others, that they had four sons, whoso wives after their 
death had possession of the zemindaree, &c. left by their husbands; 
that the shares of two ofHhcm were sold for the liquidation of their 
husband’s debts ; that Gokool Munee and Protima Soondree, being 
in possession of their husband’s shards of the zemindaree, refused 
to provide for the plaintiff’; that she sued for provision and obtained 
a decree against them ; that on the death ^f Protima Soondreo (her 
own son’s widow) she took possession of h^r share; that her daughter 
Alhad Munee was her legal heir; that to usurp her title to the 
zemindaree Gokool Munee had recourse to the invention of a false 
deed of permission from her husband, who died in Poos 1222 B. S., 
for the adoption of a son, and that as her right of inheritance was 
likely to be affected by it, she brought this action against the defen¬ 
dant for annulment of the said deed. 

The defendant Gokool Munee, in her answer, pleads that the plain¬ 
tiff being the stepmother of her (defendant’s) husband and Alhad 
Munee being the plaintiff ’s daughter, neither of them could have 
any right of succession or any lien on the property of her (defend¬ 
ant’s) deceased husband; that this point would be established by the 
bewastas of the pundits when called for ; that she (defendant) not 
finding a son to adopt to her own liking put oft’ the adoption till the 
one she adopted was born; that she gave him the name of Kishorce 
Mohun, and the necessary ceremonies of adoption were performed 
by her, as enjoined by the shastras. 

The principal sudcl^r ameen distrusted the evidence of the plaintiff 
adduced to show that Peary Mohun, the husband of Gokoof Munee, 
lost the power of speech a few days before liis death, when he exe¬ 
cuted the deed of permission for the adoption, 4nd, considering the 
pleas of the defendant satisfactorily established, dismissed the case, 
with costs. 

The plaintiff (appellant,) in appeal from this decision, urges that the 
alleged deed was not genuine; that it was executed upon unstamped 
paper and not registered; that three of the defendant’s witnesses 
give merely hearsay evidence regarding the execution of the deed; 
that the usual obsequies enjoined by the shastras in cases of adoption 
were not performed; that had th^ principal sudder ameen called for 
the bew'astas of the pundits upon this point, the Hindoo law would 
have satisfied him; that the defendant Gokool Munee did not adopt 
a son till 29 years after the death of her husband, and consequently 
the object of adoption was frustrated, and the adoption unlawful. 

The defendant (respondent) Brijogopal, in his answer to the 
plaint of appeal, states that Tara Munee being a widow had no right 
under the shastras to give away property of which she was not a 
proprietor; that Alhad Munee her daughter being also a widow had 
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no right whatever to the property in question, and could not be 
admitted as plaintiff in her mother’s stead; that under the terms of 
the deed of permission, the defendant Gokool Munee remained in 
expectation that one of her husband’s brothers would have a son, 
until after their death there being no issue she was obliged to 
adopt Kishoree Mohun as her son; that iiltliough the transaction 
took place 29 years after her husband’s death, yet under the 
shastras it was not illegal; that the principal sudder ameen had 
satisfied himself regarding the performance of the obsequies observ¬ 
able on such occasions, anct that the fact was established by the 
defendant’s witnesses. • 

Judgment. 

The first plaintiff in this case is one of three wives of Soorjunarain 
Roy deceased. The* other two were Kishenpreea and Hurrosoon- 
dree. Kishenpreea had two sons, Peary Mohun and Anund Mohun. 
Anund Mohun died without issue. Peary Mohun’s wife Gokool 
Munee adopted a son by permission (as she alleged) of Peary 
Mohun, and has entered the deed conveying authority for the 
adoption. Hurrosoondree had a son Tarnee Mohun, who left a 
widow Shusheesoondree, dying without issue. Tara Munee had a 
son Moraree Mohun, who died without issue, and a daughter 
Alhad Munee, who survives. 

The following is a sketch of the genealogy: 

Soorjnarain Roy. 



Tara Munee instituted this suit for the annulment of the deed 
authorising the adoption, as likely to affect her title to a share of the 
property of Pearee Mohun, and difter her death Alhad Munee con¬ 
tinued the suit in her stead. 

I give no opinion regarding the genuineness or invalidity of the 
^eed authorising the adoption, as there is a preliminary point to 
decide, which may bar the hearing of tlie case. Had Tara Munee 
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a right to institute the suit? By the Hindoo law a Hindoo widow 
has only a life interest in such share as may come to lier of her 
husband’s property, and she cannot convey that riglit to another. 
Tara Munee could lay no claim to the property inherited by Kishoree 
Mohun as an adopted son, nor could she by any deed transfer her 
right to another. The* pundits of Dacca, Moorshedabad, and 
24-Pergunnahs have entered their bewustas. The pundit of the 
24-Pergunnahs, in his opinion, admits* the right of Tara Munee to 
institute the suit. The late pundit of Moorshedabad does not 
give his opinion with sufficient cltiarftese and authority, although 
he seems to admit the same. The new provincial pundit of 
Moorshedabad, as well as the pundit of Dacca, distinctly declares 
that the first plaintiff had no right to sue, and that she had no 
interest save a life interest in the share of the property of her 
husband. The two latter coincide in opinion, and that opinion 
has been given with great clearness and* precision, and is entitled 
to more weight than the less clear and precise opinions drawn up 
by the other pundits. According to this opinion Tara Munee 
could have no claim or right to sue. 

If such is the case with Tara Munee, and she is debarred from 
instituting the suit, a fortiori the prohibition holds good against the 
claim of Alhad Munee. The principal sudder ameen should have 
taken up this point before he entered into the merits of the 
case. Both parties being present in this court, the appeal is dis¬ 
missed, and the case nonsuited. The appellant to pay the whole 
costs. 


TiPE 28 th December 1850. • 

No. 10 of 1846. 

Repular Appeal from § decision of Moulv9e%&y€(t Abdool Wahid Khan 
Bahadoory the first grade Principal Sudder Ameen of Moorshedabad^ 

Brijonath Roy, (Defendant,) Appellant, 

versus 

Chowdhry Inayetoollah, (deceased,) and after him his son Fukeer- 
oollah (deceased,) and after him his wife Omutto Sufteah Chow- 
drain, as guardian on the part of her minor children, (Plaintiff’s,) 
Respondents. 

Suit for the reversal of a decree of court obtained by the defen¬ 
dant, and for recovery of Company’s rupees 1755-10, surplus 
proceeds of the sale of 8 a. 8 g. 3 c. 2 k. 10 t share of the 
mehal Gundlmrbpore in pergunnah Gopenathpore, sold at public 
auction for arrears of Government revenue. Instituted 12th July 
1844, and decided 30th December 1845. 

The circumstances of this case are nearly similar to those of case 

No. 8 of 1846. 
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It was decreed by the principal sudder araeen in favor of the 
plaintiff, and on appeal to this court remanded for re-trial upon the 
same grounds. 

The principal sudder anieen, with reference to the report of 
the ameen and naib nazir deputed by him to make a local enquiry, 
and the papers of the case No. 79 of 1839^ decided by him before, 
and two other cases in which the parties were the same, was 
satisfied that the defendant Hurreechand Singh was in possession 
of tlie property in question under the fictitious name of Brijonath 
Koy defendant, and with'reference to his decision in the case 
No. 8 of 1846, and concidering the unregistered deeds of sale, 
produced by Brijonath Roy defendant, invalid according to Regula¬ 
tion XXXVL 1793, and the registered deeds produced by the 
plaintiff valid, and consequently the decrees obtained by the 
defendant upon the unregistered deeds as having been collusively 
obtained, as proved by the decision of the Sudder Court, dated 2nd 
September 1841, gave a decree in favor of the plaintiff for ru¬ 
pees 1755, annas 10, the surplus proceeds of the sale of the shares 
of Hurreechand and others in Gundhurbpore. 

Tlie grounds of appeal are the same as those urged in case 
No. 8 of 1846. 

The remarks in the appeal case No. 8 of 1846, in which the 
parties are the same, are, with the exception of the latter part 
regarding the decree of the sudder ameen, applicable to this case. 
I see no ground for disturbing the principal sudder ameeffs deci¬ 
sion, which I therefore confirm, dismissing the appeal, with costs. 

( The 30th December 1850. 

No. 9 of 1846. 

Regular Appeal from a decision of Moulvee Sped Ahdool Wahid Khan 

Bahadoor^ first grade Ptincipal Sudder Amesri of Moorshedabad, 

Brijonath Roy, (Defendant,) Appellant, 

versus 

Chowdhry Inayetoollah, (deceased,) and after him his son Fukeer- 

oollah, (deceased,) and on his demise Beebee Oinutto Suffeah, his 

wife, as guardian of her minor children, (Plaintiffs,) Respondents. 

Suit for the recovery of Company's rupees 1214-6-6, the 
surplus proceeds of the sale of 3 a. 11 g. 2 c. 2 k, 10 t. share 
of mehal Chetrangud Batty with its mozafat or appendages in 
pergunnah Gopenathpore, sold at public auction for arrears of 
revenue. Instituted 12th July 1844, and decided 30th December 
1845. 

The circumstances of this case are similar to those of case No. 8 
of 1846. 

The appeal is dismissed, and the principal sudder ameen's deci¬ 
sion confirmed. The appellant to pay the whole costs. 
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Present; 11. E. CUNLIFFE, Esq., Judge. 


The 2no December 1850. 

No. 10 of 1850. 

Appeal from a decision of Pundit Nurhurry Seromonecy Principal Sudder 
Ameen of Zillak Mymensing, dated the 26 th January 1850. 

Chunderkishwur Sein, (Defendant,) Appellant, and others, 

(Defendants,) 

versm 

Nundmohun Chowdhry, (Plaintiff,) Respondent. 

Respondent sued to recover rupees 736-2-1-1, principal and in¬ 
terest of rent due from the defendants from Sawun 1244 to Jyte 1256, 
on account of the defendants’ talook chur Noabad, with its paras. 

Appellant, who alone appeared, denied that there was such 
a talook, but that there is one in raouzas Suleempore, Bytkandee, 
and chur Noabad, with its paras, to which the defendants are enti¬ 
tled, but the zemindars of 9 annas pergunnah Sherepore, of whom 
respondent is one, having dispossessed them of chur •Noabad 
with its paras, they sued and obtained possession, since which other 
zemindars of pergunnah Sherepore liE^ve dispossessed them of 
nearly the wliole of chur Noabad, &c., regarding which an appeal 
is now pending in the Sudder Dewanny, and that respondent 
never has received the rent of chur Noabad, &c., and is not enti¬ 
tled to it. 

Respondent replied that in the jumma of rupees 701, set forth 
by appellant, rupees 321-1-3-17 is on account of chur Noabad 
and its paras. 

The principal sudder ameen decreed the sum claimed, as the 
copies of the petitions of Obya Goopta, one of the defendants, and 
Tarramonee Chowdhryne, one of the persons who had dispossessed 
them, and against whom they had obtained a decree for possession 
of the tdooks, clearly establish the jumma of chur Noabad, &c., 
to be separate, and of the amount stated by the respondent, and in 
which allusion is made to the respondent’s share, while appellant, 
stating respondent is not entitled to the rent, has not explained why. 

In appeal, appellant has given a long history of disputes 
and suits between the zemindars of 9 annas pergunnah Sherepore, 
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ending in a ruffanamah and butwara^ and denying that the respon¬ 
dent had obtained possession of the estate in which their talook is 
situated. 

The point for decision is, is the respondent entitled to the rent 
claimed ? The plea of non-possession of the estate by respondent, 
set forth by appellant in the grounds of appeal, being entirely new, 
cannot be listened to; and if appellant relied upon it, it ought to have 
been made in the lower court And being satisfied on the evi¬ 
dence adduced by respondent that the sum claimed is justly due, 
the appeal is dismissed, w^th*costs. 

The 2nd December 1850. 

. No. 12 of 1850. 

Appeal from a deckion of Mr. J, Weston, Additional Principal Sadder 
Ameen of Zillah My^pensing, dated the 9th February 1850. 

Khajah Mukurtees Petroose, (PlaintiflF,) Appellant, 

versus 

Bhagruttee Debia Chowdhryne and Anundkiswur Rai, (Defendants,) 

Respondents. 

Appellant sued for damages and removal of a haut lately set up 
by respondents in Dutpore, at half a dund’s distance from his old 
haut in Petelgunge, the consequence of which was the breaking up 
of his haut by the erection of the new haut and by the people who 
were coming to his haut having been forcibly taken to respondents’. 

Respondent denied having carried off the people to his own haut, 
which is 4 ghurrees distant, for if they had done so complaint 
W'ould Ifave been made in the criminal court Bhagruttee Debia also 
denied that she had any interest in Dutpore; that by the Circular 
of the Nizamut AdewluJ ^of the 10th December 1830, proprietors 
were authorized to set*up hauts wherever they pleased on their own 
estates. 

Appellant rejoined that the decision of the Sadder Dewanny 
Adawlut, 5th February 1848, Kumullochun Ghose, appellant, 
had ruled that the Circular of the Nizamut Adawlut is not a bar to 
the institution of suits for the purpose of putting hauts down. 

The additional principal sudder ameen dismissed the claim, as for¬ 
cible carrying off people going to appellant’s haut had not been esta¬ 
blished ; and that proprietors were authorised to establish hauts upon 
their own lands, wherever and upon whatever days they pleased ; 
and that the decision of the Sudder Dewanny 5 th February 1848, 
and the decree of the principal sudder ameen 9th May 1848 could 
not benefit the appellant, being irrelevant as relating to a haut which 
had been set up contrary to a decree of court 

In appeal, it was urged that no one was justified in injuring another 
for his own benefit, and that the precedent adduced by appellant is of a 
later date than those of the respondent The points for decision are. 
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whether the respondent, notwithstanding propinquity of another haut 
upon another person’s estate, had a right to establish a haut on his 
own land, and whether the appellant is entitled to damages resulting 
therefrom to his haut. 

Secondly .—Whether the respondent forcibly carried off to his 
own haut people going to the appellant’s haut. 

I concur with the additional principal sudder ameen that forcibly 
carrying off people going to appellant’s haut has not been proved 
against the res])ondents, for the reasons stated in his decision, and 
I am also of opinion that proprietors of land liave a right to esta¬ 
blish hauts on their own lands and to fix any day for holding them they 
think proper. No decision of the superior Court to the contrary 
has been filed, nor have I been able to find any decision on the 
subject among the precedents or decisions of tile Sudder Dewanny 
Adawlut. The decision of the principal sudder ameen is accordingly 
affirmed, with costs. • 


The 3rd December 1850. 

No. 17 of 1850. 

Appeal from a decision of Mr, J, Weston^ Additional Principal Sudder 
Ameen of Zillah Mymensing^ dated the^Xst January 1850. 

Juggutissei’ee Dibca, widow of Gopeechunder Rai, (Defendant,) 

Appellant, 

vers-us 

Chundeechurn Surma Rai, (Plaintiff,) Respondent 
Kalleekaunth Surma, Petitioner. 

Respondent states tliat he, Gopeechunder, and petitioner were 
three brothers, who liv^d as one family, and had possession of Aeir an¬ 
cestral and purchased property, and that on a separation taking place 
in Kartikh 1245 a dheebundee was execute<^1^ them, after which they 
collected separately. Bysakh 1253 Gopeechunder dispossessed 
him of his share of the estates detailed in the plaint; and being about 
to sue him, he agreed to give them up and went to Gya in Maugh 
1254, where he died in Bysakh 1255, and his widow not having 
given up his share he sues her for possession with wasilat. 

Appellant denied that the respondent or petitioner ever had pos¬ 
session of a share of the estates, which had been purchased by her 
husband at various times previous to the separation, and that the 
respondent and petitioner had not the means of purchasing the 
estates, and that more than twelve years had lapsed since the pur¬ 
chase, therefore the suit is barred. She also denied execution of the 
dheebundee. 

In reply, respondent alleged they had other estates, from the sale 
and profits of which they had joined in the purchase of the estates 
claimed. 

The additional principal sudder ameen decreed in favor of re¬ 
spondent, as the copy of the list of property filed in 1240 by Gopee- 

31 
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chunder Rai, a vakeel of this court, showed that tlie estates in Sceb- 
pore, Sreedhurpore, and Nowparah and others, which are not legi¬ 
ble, the original in those places being destroyed by insects, was the 
acquired property and held jointly by the three brothers. The other 
list filed in 1253, after respondent had been ejected, also contains 
the disputed property, but therein Gopeechunder states he was in 
joint possession with his shareholders (whom he does not name,) and 
the natural interference is that he must have alluded to his brothers, 
and omitted naming them as he had ousted them. Tliat the dhee- 
bundee is recognised by Seebgbvind Chuckerbutty, the purohit of tho 
litigants, and Gopeechunder s signature was sworn to by two other 
persons, and that respondent’s witnesses had proved joint possession 
previous to, and in severalty after the separation, and the ejection 
of respondent by Gopeechunder. 

In appeal, it was urged that the dheebundee, if true, w ould have 
been witnessed by respectable persons and registered, and that the 
purohit and the two persons who recognised her husband’s sig¬ 
nature had been induced to do so by promises of jote pottahs, &c., 
and that in the list of property of 1253 he only stated he was in 
possession with his shareholders, and in the list of 1240 the names 
of the mouzas are not legible. 

The point for decision is, is the respondent entitled to tlic pro¬ 
perty claimed ? Of this there cannot be a doubt, for although the 
two kubalas are in the name of Gopeecliunder, in the list of pro¬ 
perty filed by him in 1240 he states he was in joint possession wdth 
his brotliers; and it is falsely urged in appeal that the mouzas are 
not legible therein, for not only are the mouzas Seebpore and 
Nowpaitth legible, but the whole of the number of one of tho 
kharija talooks, viz.. No. 560, and also the figures 15 out of 415, 
the number of auother ^talook; and from a comparison of the 
original two lists and‘the amount of jumma*detailed in them, there 
can be no doubt but that the numbers of the talooks and mouzas 
wanting in the list of 1240 are those detailed in the list of 1253. 
The decision of the additional principal sudder atneen is accordingly 
affii'med, with costs. 


The 3rd December 1850. 

No. 19 of 1850. 

Appeal from a decision of Mr. J. Weston, Additional Principal Sudder 
Jnteen of Zillah Mymensing, dated the 7th March 1850. 

Brijmohun Dutt, (Defendant,) Appellant, 

versus 

Syed Ikram Hoosein, (Plaintiff,) Respondent. 

Kbsponden't states that on the 15 th Assar 1246, the appellant 
and Joogulkishwur, whose widow Obya Dassea defendant has not 
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filed an answer, borrowed from him two sums of 200 rupees and 
40 rupees, for which tliey gave separate bonds; that he sued upon 
the bond for 40 rupees, wlien the appellant asserted he had repaid it, 
to which he replied that the 39 rupees he had received were on 
account of the bond for 200 rupees, but the moonsifFdeducted it from 
the bond fur 40 rupees, and gave a decree for the balance, and he now 
sues to recover on the bond for 200 rupees principal and interest 

Appellant, in answer, denied having borrowed the 200 rupees, or 
giving the bond for that sum, that Joogulkishwur was the respon¬ 
dent’s gomashta, and, alleging there ^as^aoney due from him, took a 
bond for 40 rupees from both of them,-SO rupees of wdiicli was 
paid by Joogulkishwur, notwithstanding which he fraudulently sued 
them, and when called upon by the mooiisirt* to produce the bond 
for 200 rupees did not do so; that no reasoh is stated why the 
bond for 40 rupees should have been in the name of Shamram Dob, 
respondent’s gomaslita, and the one for 200 rupees in the respondent’s 
own name; that their talook was let in farm to tlie respondent, who is 
in arrears of his rent, and being about to be sued lias brought this 
suit in anticipation. 

Respondent replied that he was not at home when the bond was 
called for by the inoonsilf, and therefore it was not produced in tlie 
other case, and that it is not contrary to law to take bonds in two 
names. 

The additional principal sudder ameen decreed the sum claimed 
on tlie following grounds. First —That the copy of the deposition 
of Rammohun Doss and the unvarying testimony of its sub¬ 
scribing witnesses prove that appellant and Joogulkishwur Dutt 
borrowed Sicca rupets 187 from respondent, and exeeftted the 
bond, which one of the witnesses identified; that two other wit¬ 
nesses prove demand by a tliird per^n. Secondly ,—There is 
notliiiig on tlie record fo bear out the defenefant’s denial; on the con¬ 
trary, it is apparent from the copy of the decision of the moonsiff 
dated 17th May 1847; that the appellant also denied the other bond 
of the same date. Thirdly ,—That he could discover no grounds to 
credit appellant’s statement relative to this suit having been instituted 
to avoid payment of rent due by respondent to the appellant, w^hose 
vakeels were unable to state whether he had instituted an action 
for it or not. 

In appeal, it was urged that the respondent’s witnesses are his 
dependants, and that no proof regarding appellant’s farm had 
been called for, wliich continued up to the end of 1254. 

The point for decision is, whether the sum claimed is justly due or 
not I am of opinion it is not, for the following reasons. The circum¬ 
stances of the case must be looked at as well as the “ unvarying testi¬ 
mony of the witnesses,” who may have been andibelleve were tutored. 
They are every one of them including Rammohun (wlio ought to 
liave been brought into court if he was alive, and it is not alleged 
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he was dead) the respondent’s servants and ryuts* The additional 
principal sunder ameen considers discredit must attach to the 
appellant’s denial, as the other bond of 40 rupees, which was proved 
in the suit in the moon8ifi'’s court, was also decreed. It is not sur¬ 
prising he did so, when the respondent fraudulently sued for the 
whole sum included in that bond, while the moonsiff very properly 
deducted the 39 rupees, which respondent admitted having receiv¬ 
ed from the amount of that bond; for respondent’s assertion that it 
w^as in part payment of the bond for 200 rupees I consider false, for 
neither is such payment •recorded on the back of it as is usual, nor 
did the respondent prodtice it when called for by the moonsiff, 
although, as I find on referring to the proceedings in that suit, exactly 
a month passed between the date of its having been called for and 
the decision of the suit; and tlie respondent’s assertion now that he 
was not at home I consider equally false, for even now he does not 
state where he was or \^en he returned home. The respondent’s 
assertion that two sums were lent and two bonds executed on the 
same day, one in his gomashta’s name and one in his own, is unex¬ 
plained as it is a suspicious circumstance. The principal sudder 
ameen states he can discover no grounds to credit appellant’s state¬ 
ment, relative to this suit having been instituted to avoid payment of 
rent due by respondent to appellant. Now on referring to the respon¬ 
dent’s reply to appellant’s answer, and of which the additional princi¬ 
pal sudder ameen has given no abstract in his decision, I find that 
although such a statement is made in the answer no notice whatever 
is taken of it in the reply. Under these circumstances, considering 
the sum claimed not due, the decree of the additional principal sudder 
ameen h reversed, and under the provisions of Construction No. 997 
all the defendants exonerated. Costs to be paid by respondent 


The 4tii December 1850. 

No. 20 of 1850. 

Appeal from a decision of Pundit Nvtdiurry SeromoneCy Principal 
Sudder Ameen of ZiUah Mymensinffy dated the Ath March 1850. 

Raja Hurlndurnarain Rae, No. 1, Govind Pershad Khan, No. 2, 
Bejye Govind Khan, No. 3, and Gourmunnee Chowdryne, No. 4, 
(Defendants,) Appellants, 

versus 

Humath Chowdhry and others, (Plaintiffs,) Respondents. 

Respondents sued for the removal of a new haut established by 
appellants in mouzas Doail and Chuppa Kona very near and on the 
same days as their old haut in mouza Dolebetee, and for damages 
accruing therefrom to their haut, and state that the appellants’ haut, 
(which they have re-erected on tlie same spot,) had been removed 
oh order of the magistrate, dated 24th January 1829, on the 
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recommendation contained in the sudder amcen's roohakaree of the 
20th December 1828. 

Appellants Nos, 1, 2, and 3 allege the haut in tlieir mouza 
Doail to be an old established one^ and that there is no law 
forbidding a haut to be set up near another. The answer of 
appellant No. 4 is to tlie same purport as regards the haut on her 
mouza Chuppa Kona; and according^ to the Circular Order of the 
Nizamut Adawlut^ 10th December 1830^ the magistrate is not autho¬ 
rised to interfere in such cases. 

Respondents denied that there w*as &ny old haut in appellants’ 
mouzas^ and that the circular referred to had nothing to do with 
civil suits. 

The principal sudder ameen decreed that the haut should bo 
removed, as it was proved by the roobakarees of the sudder 
ameen of the 20th December 1828, and of the magistrate of the 
24th January 1829, kabooleuts filed by respondents, and the 
evidence of their five witnesses, that the respondents had long 
had a haut in Dolebetee, and on the complaint of the farmer 
of their haut that a haut had been set up in Doail and Chuppa 
Kona on the same days and at the distance of two pakees from 
tlieir haut, it had been removed by order of the magistrate 
dated 24th January 1829 ; as also that appellants had set up a new 
haut in those mouzas in 1255, and the damages claimed; that the 
witnesses on the part of the appellants are their dependents and 
low persons, and that the fysala of tho principal sudder ameen 20th 
May 1847 and Circular Nizamut AdawlutlOtli December 1830 are 
irrelevant. 

In appeal, it was urged that in the case of Kuimillochun 
Doss a decree for removal of a haut had been obtained before 1830, 
in opposition to wliich a new haut had been set ^.nd therefore 
it cannot be a precedent in this case; dibf the liauts are 2 or 2| 
dunds apart, and that the establishment of hauts wherever proprietors 
of land please is authorised by the above Circular of the Nizamut 
Adawlut. 

The points for decision are: is the appellant’s haut a new one, 
and, if so, can it be removed on account of causing injury to 
the respondent’s haut, and have the damages claimed been sustained ? 
The principal sudder ameen discredits the appellants’ witnesses 
because they are their dependents and low people, but those of 
respondents are exactly similar their servants and ryuts. One 
important point to be ascertained for the proper decision of this 
case is the distance of respondents’ haut from that of appellants, for 
the order of the magistrate of the 24th January 1829 is based upon 
the two hauts being within the distance at which a drum beaten can 
be heard, in regard to which there is great variance in the evidence 
adduced, the respondent’s witnesses stating it to be 5 or 6 pakees 
and tliose of appellants 2 or 2^ dunds. The suit is accordingly 
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remanded to the principal sudder amcen to depute an ameen to 
measure the distance from one haut to the other in a straiglit line, 
and then to decide the case upon its merits and with reference to 
Construction No. 937. 


The 5th December 1850. 

No; 21 of 1850. 

Appeal from a decision of Pundit Nurhurree SeromoneCj Principal Sud¬ 
der Ameen of ZillahmMfmeJisinp^ dated the March 1850, 

Kalee Doss Ntwgee, (Plaintiff,) Appellant, 

versus 

Ruchyagur Newgee and Hursoondree Dossec, widow of Moishnarain 

Newgee, (Defendants,) Respondents. 

Appellant states his* father Chundernarain Moonshee, uncle 
Rajnarain Newgee, and aunts Koornamye and Chundermunnee 
Dosscas, lived together as one family; and his father, being in 
Government employ, did not buy property in his own name, but in 
1191 bouglit talook Sakrail in his brother Rajnarain’s name, and in 
1194 and 1196 talooks Shorai, &c., in the name of Rajehunder 
Oodye Gouree Kishennarain, with his own money, and caused those 
names to be recorded in the collcctorate; and on disputes arising 
with Rajnarain in 1214, by a rufianamah half these talooks were 
given to him for his life ; but as it was only for his own lifetime, and 
he w^as in debt he did not take possession of them, and appellant’s 
father having proved his right and possession in 1217 had his own 
name recorded in the collcctorate and died in 1230. Ilis cousins, 
defendant No. 1 and No. 2’s husband disputing about the 
property, a suit tjmder Act IV. was instituted, and an order 
passed in favor of re^)b6dents. He accordingly sues to reverse 
tliat order, and for possession with wasilat. That though half was 
transferred to Rajnarain by the ruffanamah, defendant No. 1 admitted 
in the civil court that it had not been carried into effect, and tliat his 
uncle would have opposed the mutation of names, or sued to cancel 
it, but defendant No. 1 in 1229, in suit No. 16831, admitted las 
father was not proprietor of 8 annas of the property ; that on defen¬ 
dants’ offering the property as security for a mohurir, it was rejected 
on his opposition; that on rent being paid by the defendants he pre¬ 
sented a petition objecting to it, on wliich the collector passed an 
order that his rights would not be affected thereby, and the canoon- 
goe’s isumnuvesee was not filed or signed by his father. 

Respondents replied that their father, Rajnarain appellant’s, and 
Oodyenarain, Goureenarain, and Kishennarain, were five brothers, 
lived together, jointly acquired the property, and had joint possession 
for ncany 17 years up to 1214, and separately from the date of the 
ruft'anamali, forty or forty-oiie years, and accordingly the suit is 
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barred by lapse of time; that there is no such condition as that stated 
by appellant in the ruflanamah; that the mutation of names by appel¬ 
lant’s father was fraudulent, and immediately his father heard of it ho 
presented a petition of objections to it; that the canoongoe’s papers 
being called for after his, father’s death, they were furnished by ap¬ 
pellant’s father, and that he did not admit in suit No. 16831 that his 
father was not proprietor. , 

The principal sudder ameen dismissed the suit as being barred 
by lapse of time, as the rutfanamah showed that these talooks had 
been purchased with appellant’s father’s •money and tlirough the 
exertions of respondents’ father, and flierefore equally divided 
between them without any such condition as for life only; tliat 
liajnarain had possession of them and tlie respondents ever since 
his death, is proved by the magistrate’s roobakaree, in which it is 
stated they had filed dakhilas from 1217 to 1252, and other documents 
filed by them in tliis suit, such as canoongoe’s papers, chittas, &c., 
and that appellant had filed no documentary proof of possession by 
himself or his fatlier since the* date of the rulFanamah. 

In appeal, appellant reiterates the grounds of his claim, and still 
asserts the talooks w'ere only given for lifetime. The point for 
decision is, Is the suit barred by lapse of time ? Of that there can 
be no doubt, for in the first place there is no such declaration in 
the ruflanamah that the talooks had been given only for lifetime, 
and in the second appellant has adduced no proof wliatever of 
possession, nor does he api)ear to have paid a single pice of revenue 
during this long course of years. The principal sudder ameen’s 

decision is affirmed, with costs. 

• , • 

The 7th December 1850. 

, No. 22 of 1850i,, • 

Appeal from a decision of Pundit Nurhurree Seromonee, Principal Sudder 
Ameen of Zillah Mymensinp, dated the 2nd March 1850. 

Brijmohun Chowdhry and Ramkoomar Chowdhry, 

(Defendants,) Appellants, 
versus 

Goluknath Chowdhry, (PlaintifiF,) Respondent. 

Respondent states that he gave into the care of Pear Mahomed 
Didar one shikarree elephant and the appellants three, to go into 
Assam and catch elephants, that three were caught with appellant’s 
elephants and delivered to them, and one with liis elephant, which, 
after being delivered to his mundul at Dutteer Chur, the appellants 
forcibly carried off'; and a complaint being made in the foujdaree, it 
was attached and subsequently died through the apppellant’s negli¬ 
gence. He accordingly sues for the value, rupees 725, and costs, and 
adds that the custom is that the elephant belongs to whosesoever 
elephant catches it 
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Appellants replied that the Didar had been in their service for 
years, and that if he had taken the plaintifTs lame eleplmnt 
with theirs it was without their knowledge, and that no elephant 
was caught by it but all by theirs, that it is impossible for one 
elephant alone to catch an elephant, that three are required, one 
to throw the first noose, a second to tlirow another, and a third 


to assist; that the elephant,under attachment was attended to by 
one belonging to each party, but the respondent took away his 
elephant and soon after the darogah reported it was likely to die, 
and it was delivered to^iifti, and, notwithstanding all care, died. 

Respondent denied that*his elephant was lame, and that the Didar 
was not a servant of the appellants’ and alleged that tho appellants 
liad not supplied the elephant with food. 

The principal sudder ameen decreed the sum claimed, as it was 
proved by the respondent’s witnesses that the elephant had been 
caught by the respondent’s elephant and delivered to his people, 
from whom it was taken by the appellants’ people, that of tlie 
six witnesses on the part of appellants all but two have spoken from 
liearsay, and those two do not agree with each other. 

In appeal, appellants pointed out that respondent’s witness, tlie 
Didar, had said the elephant had been caught by respondent’s 
elephant, assisted by those of the appellants, and that he was the 
respondent’s ryut. 

The decree of the principal sudder ameen must be reversed, as 
I do not consider the respondent has proved his claim. In his 
plaint and in his reply to the answer, respondent says his ele¬ 
phant caught the elephant^ and not a word about having been 
assisted*by those of the appellants, until we «come to his answer to 
the grounds of appeal, when he was obliged to admit it, as the fact 
had been stated by his own witness, the Didar, who also is the 
only one out of twelve witnesses who said tt was the custom that 


elephants became the property of whosesoever elephant threw tlie 
first noose over it, and his evidence cannot be relied upon as lie is 
the respondent’s ryut. 

To ascertain what is the custom in regard to the proprietorship 
of elephants caught by the elephants of two or more parties, and 
whether it was possible for one elephant single-handed to catch a 
wild elephant, I sent for Rambuksh Misser, a respectable mahajun 
of this place, who also has elephants, which he employs in catching 
wild elephants, and he informed me that it was impossible for one 
elephant single-handed to catch such an elephant as this is stated 
to have been, viz., 7 feet in height, and that it is not tho custom 
that the elephant belongs to whosesoever throws the first noose over 
it, but that when the elephants of more than one person are hunt- 
ing together the share of the profits from the sale of the elephants 
is calculated with reference to the number and description of ele¬ 
phants supplied by each, viz., whether they are shikarree elephants 
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or otherwise, and there can be no doubt that such is the practice; 
for if it was as stated by respondent, who would join in such a 
concern with their strong but slow elephants without the slightest 
chance of ever catching an elephant, though their elepliants might 
be most useful in managing and providing food for the fresh caught 
elephants ? The appeal is* accordingly decreed, but the appellants 
are charged with their own costs, because, instead of applying to 
the courts in support of any claim they might have had to the 
animal, they forcibly took possession of it, which led to its attach¬ 
ment, and that might have in some raeasura caused its deatli. 


The 6th December 1850. 

No. 23 of 1850. 

Appeal from a decision of J. Weston, Esq,, Additional Principal Sudder 
Ameen of Zillah Mymensing, dated the 16/A March 1850. 

Mahomed Zakir and others, (Defendants,) Appellants, 

versus 

Nund Koomareo Dasseea, (Plaintiff,) Respondent 

Talook No. 35, Jangeer Khan, kismut Katabareea, tuppa 
Hajradee, the property of the appellants, was sold for arrears of 
revenue on the 14th Poos 1243, and purchased by respondent’s 
brother; and not obtaining possession of all the land belonging to it, 
the collector requested the judge to put the purchaser in possession, 
who directed the khas ameen to do so, and on his proclj^iraing 
their possession of bund Kudumtollee, the appellants, calling it a 
part of their shikmee talook Musoodpore, pergunnah Durzeebazoo, 
dispossessed the ameen^ on which the jud^e*or(fered the moonsiff 
to make an investigation and put the purchaser in possession, 
but he failing to pay in the ameen’s salary the papers were return¬ 
ed to the judge. On the 6th Jyto 1250, the purchaser sold the 
talook to respondent; and she now sues for possession according 
to the boundaries detailed in the plaint, with wasilat of bund 
Kudumtollee and bund Gabir Kyt 

The appellants claimed bund Kudumtollee as part of their talook 
Musoodpore, and that the boundary between it and the respondent’s 
talook was a khall running east from Loonee bheel, and in that 
portion claimed as Kudumtollee is their bund Japtullee and bund 
Patan Kanda. They also claimed Gabir Kyt as appertaining 
to their talook, and stated that before the decennial settlement the 
zemindar attached their talook, but granted them bunds Kudumtollee, 
Patan Kanda, &c., as jeebka, and afterwards released the talook. 

Respondent, in reply, asserted that the khall alluded to by 
the appellants had been cut by them for the beneSt of cultivation, 

32 
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that it was not customary to cive jeebka in lands attached^ and 
that there tire no such bunds as Japtullee and Patan Kanda. 

The additional principal sudder ameen decreed in favor of 
respondent, as the investigation of the ameen deputed by him 
proved that the lands sued for belonged to respondent’s talook, and 
that the kliall is not the boundary between two talooks, but 
merely a passage for water for cultivating boro dlian in the 
adjacent lands, which is corroborated by respondent’s winesses; that 
Mahomed Zakir only made any objections to the ameen’s papers, 
and as they bear his''si^alurc and appear to have been carri¬ 
ed on in the presence of both parties with care and patience, 
there is no reason to discredit them. The appellant Mahomed 
Zakir, when the case was being heard, filed with a petition a sunnud 
dated 23rd Phalgoon 1162, alleged to bear the seal and signature 
of Mahomed Khan; but that paper he considered a fabrication and 
trumped up for the dccasion, for it has been discolored to give it 
the appearance of age, and notwithstanding it is dated 94 years ago 
the ink is fresh; and that this supposition is strengthened by the 
fact that the defendants did not specify in their answer the extent 
of the land alleged to have been granted, nor the date, month, or 
year of the grant, nor did they mention them in their petition filed 
eight months afterwards with their list of witnesses, when they only 
stated many documents were in the hands of a co-sharer who was 
in Calcutta, but the only document produced was the abovenien- 
tioned sunnud exhibiting a grant of 14 arrahs, 4 cottahs, 1 pow, 
17^ gundahs, bounded similarly to the land in dispute. 

The objections raised in appeal are, that the ameen lived at a dis- 
tanca from the spot, and that Mahomed Zakir had filed a petition 
against his proceedings; that respondent’s witnesses live far off and 
are low people, that the ameen was only ordered to make a map and 
take evidence, but not to make a report, that he has, after the map was 
prepared, added a red line, and in places wrote that respondent said 
such and such places were in her possession, while their remarks 
regarding Beel Sonco were not recorded; that the respondent has 
sued for a much less quantity of land tlian is in their sunnud, and 
for a much larger than is in the punjsala of their mouza, and that 
the land ought to have been measured. I concur in the view the 
additional principal sudder ameen has taken of the sunnud, and con¬ 
sider it a fabrication from its appearance, added to its non-production 
till the last moment, and after a delay of eight months, besides which, 
had it been a genuine document, the appellants wouU at all events 
have known nearly the amount contained in it, and would have either 
objected to the valuation for the stamp, or referred to the singular 
circumstance that the respondent was suing for only one-fourth of 
the quantity of land within the boundaries stated in the plaint. 
Had the disputed land been in the possession of the appellants for 
the long period they allege under the sunnud, they would have 
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adduced chittas, kabooleuts, &c., of which they would Lave taken 
especial care, seeing that the purchaser had attempted to take pos¬ 
session of their lands, and not having done so I can only conclude 
that they had possession of it as part of the talook belonging 
to respondent With regard to the evidence of the witnesses, 
although I consider thd first two of the respondents unwor¬ 
thy of credit, I consider the balance of the evidence taken in 
the additional principal sudder ameen's court and before the 
ameen to preponderate on the side of the respondent, for it is 
a suspicious circumstance that thO stppallants’ witnesses know 
one or more but not all the bunds rfiamed by them. This 
would not be surprising as regards bund Gabir Kyt, which is 
at a distance from the others; but it does seem strange that men 
who know one or more of bunds Kuddumtollee^ Patan Kanda, and 
Japtullee, do not all of them know them all although they adjoin, 
and the witness Juggutnath Sotar who states he cultivated land in 
bund Japtulla does not know Patan Kanda which adjoins, but bund 
Gabir Kyt, which is at a distance. The red line on the map is on 
the boundary, and does not in the slightest degree affect the case. 

The appeal is dismissed, and the additional principal sudder amceifs 
decision affirmed, wdth costs. 


The 10th December 1850. 
No. 24 of 1850. 


Jppeal from a decision of Pundit Narhurree Seromoneei Principal Sudder 
Ameen of Ziliah Myineusingy dated the IHM March 1850. 

Mohun Sidant and Sreekaunt Sidant, (Defendants,) Appellants, 


versus ^ 

Himmut*Allee, (Plaintiff,) Respondent. 

Respondent states that Birgoram Lusliker had 10 arras of jeebka 
in the 14 anna zemindareo of pergunnah Soosung, wliich descended 
to Moisher Surma, who gave him a meras pottah of 6 arras of it on 
the 8th Phalgoon 1249, that sowing rice on the land the appellants 
by force took it, on which he instituted a suit under Act IV. 1840, 
and obtained a decision in his favor from the principal sudder 
ameen, which was reversed by the judge on the 11th February 1845, 
or 30th Maugh 1251, and accordingly sues for possession with wasilat 
from 1251. 

Appellants alleged that they had obtained a meras pottah 
of 6 arras of burmooter belonging to Moisher Surma, and that 
the respondent had cultivated 12 cottahs of it under a pottah 
from them. It is unnecessary to enter into further detail of the case, 
as the decision of the principal sudder ameen in favor of respondent 
is reversed on special grounds. It was urged in appeal that the date 
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of dispossession is not distinctly stated^ and the boundaries of the land 
not liaving been stated, respondent ought to be nonsuited in confor¬ 
mity with the decision of the Sudder Dewanny Adawlut, dated the 
28th March 1848, Omur Dutt petitioner. 

In the plaint the date of dispossession is, not stated, or on what 
grounds the wasilat is claimed from the commencement of 1251. In 
the reply to the grounds forr appeal it is stated that the dispossession is 
calculated from the date of the sessions judge’s order, the 11th 
February 1845, or 30th Maugh 1251, but be it from that date or any 
day within one month pfevious to the institution of the suit under 
Act IV. 1840, viz., 10th Srabun 1251, the claim for wasilat from 
the beginning of the year is equally wrong, besides which the boun¬ 
daries of the land are not stated. Therefore in conformity to the 
above mentioned decision of the Sudder Dewanny Adawlut, the 
decision of the principal sudder ameen must be reversed and the 
respondent nonsuited. 



ZILLAH NUDDEA. 


Present: J. C- BROWN, Esq., Judge. 


The 9th DECEMBiifR 1850. 

Case No. 42 of 1848. 

Regular Appeal frota a decision passed by Rahoo Ram Tjochun Ghose Rai 
Bahadoor, Principal Sudder Ameen of Zillah Nuddea^ on the 25 M day 
of March 1850. • 

Neelcomul Bonnerjea, for himself and Attorney of Jaddoocomul 
Bonnerjea and others, (Plaintiff,) Appellant, 

versus 

Chunder Coomar Pal Chowdhry and others, (Defendants,) 

Respondents. 

This suit was brought by the plaintiffs to regain possession of 
364 beegahs of land, of which they had been dispossessed by tlie 
defendants. 

The principal sudder ameen, in the proceeding held by him on 
the 3rd August 1846, according to Section 10, Regulation 
XXVI. 1814, declared that the first point to be decided was 
whether the plaintiff had been in possession of the lands he claims 
prior to the month of Chyte 1247 B. S. He ha^ however, given his 
decision on that pointnn the seventh or laSf head of his decree, and 
has, I think, disposed of it on insufficient grounds, because he has 
dismissed the plaintiff’s suit on the kyfeut of the ameen as if it was 
the ameen who could decide on such matters. 

The first reason he has given for dismissing the suit is that the 
documentary evidence filed by the plaintiff^ such as the jumma- 
wasil-bakee, the measurement papers, &c., of mouza Raipoor, are of 
his own preparation and have not been authenticated. On a refer¬ 
ence to the plaintiff’s exhibits, however, it is clear that the plaintiff 
gave in the names of Gobind Chunder Neogee and Kalleedass Ghose 
to prove the authenticity of his documents. The evidence of the 
first was taken, but no mention has been made of the other, nor can 
it be found in the nutliee whether he ever appeared or not. Under 
any circumstance the principal sudder ameen ought to have record¬ 
ed why or how the plaintiff’s documents were not proved. The 
principal sudder ameen should have stated why Gobind Chunder 
Neogee’s evidence was not worthy of credit. 
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In the second place, the principal sadder ameen has recorded 
that the copy of the decree passed by the moonsiff of Kaghuz- 
pookhurrla, was of no benefit to either party; but why it was so is 
not stated, so it is impossible to know in what way he considered it 
valueless. 

In the third place, in the same way he haS recorded that the copy 
of a petition given into the collector by Gunganarain Pal Chow- 
dhry did not appear of any advantage to the plaintiff’s cause, but 
he has given no reason. 

The fourth reason he has given for doubting the plaintifTs claim 

is, ** that the witnesses who are the plaintifl[‘’s ryuts and men of 
a low class have stated that the defendants brought a body of 100 
or 200 men and ousted the plaintiffs; if this is true, the principal 
sudder ameen thinks it very strange that the plaintiff did not com¬ 
plain in the criminal court against them.” There is no law to 
compel a party to apply tc the magistrate for redress in such cases, 
if he prefers going into the civil court at once. 

The fifth reason given for the rejection of the plaintiff’s claim is 
that the plaintiffs have not stated the exact date on which they 
were ousted. They have merely said the month of Chyte in 1247 
B. S.; but if they had been violently turned out of possession they 
must have known on what date it was. This is a matter of very 
minor importance, and it is clear that it would have been very easy 
to have fixed on a date and to have got all the witnesses to swear to 

it, as not. Had a date been stated, the defendants would in all 
probability have endeavored to prove an alihL 

The sixth reason given for the rejection of the plaintiff’s claim is 
that they have not given proof of their having been in possession 
prior to 1247 B. S. The fact is that the plaintiff has given 
what he considered good and sufficient proof, but it has been 
rejected without any good or sufficient reason being recorded. 

Under the seventh and last head the principal sudder ameen has 
found fault with the enquiries instituted by the ameen of Ranaghat, 
as he considered the report he made inconsistent and not borne out 
by the evidence of the witnesses, and although both parties filed ob¬ 
jections to the araeen’s report no further investigation was made, nor 
any order passed excepting that they were to be filed in the nuthee. 
The principal sudder ameen has wound up his decree by observing 
that, in suits of this description, where the dispute has been of long 
standing, it is not right, in his opinion^ to decide merely on the 
evidence of witnesses, particularly of such witnesses as the plaintiff’ 
has named and had examined. This reason I do not consider a 
good one for depriving a man of his rights perhaps. It is not 
because a man is poor or not of high caste that he is not to be 
believed. The principal sudder ameen ought to have considered 
the objections made by both parties, and if he thought it would 
tend to the ends of justice he should have deputed another ameen. 
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or sent a trustworthy officer of his court if he could not proceed 
himself to make a local investigation, and see how the lands were 
situated, and what boundaries were pointed out by the parties as 
theirs. Otherwise he ought to have given good reasons for refus¬ 
ing more investigation. 

Being of opinion that the investigation of this case is incomplete 
and unsatisfactory, and that tlie decree passed by the pri]icipal 
sudder ameen is defective, not having any grounds sufficiently 
stated, it is ordered, under the provisions of Clause 2, Section 2, 
Regulation IX. 1831, that tlie case* bo* remanded for further minute 
investigation, to the principal sudder ameen’s file. 

The usual order regarding tlie refund of the stamp fee for the 
appeal and the costs to apply. 


The 10th December 1850. 

Case No. 33 of 1848. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose 

Rai BahadooTy Principal Sudder Ameen of Zillah Nuddea, on the 

2(ith February 1848. 

Goorooparshad Mujmooadar, (Plaintiff,) Appellant, 

versus 

The Collector of Zillah Nuddea and others, (Defendants,) 

Respondents. 

The plaintiff brought his suit to recover possession of 75 beegahs 
19 cottahs and a half of his assessed lands, belonging to his talook 
Kantabanga, which Ihe deputy collector has measured a*s a part of 
some resumed lands decreed in favor of Government by the special 
commissioner, incase No. 18, on the llth^^wifn 1246 B. S., corres¬ 
ponding with 26th July 1839. The reply of the collector is that 
no settlement of the lands claimed by the plaintiff* has been con¬ 
cluded, and that, if the plaintiff* had any objection to make to the 
proceedings of the resumption officers, the plaintiff* ought to have 
applied to the resumption court for redress, and not to have insti¬ 
tuted this suit. 

The principal sudder ameen was engaged in making the neces¬ 
sary investigation of the plaintiff’s claim, and in his proceeding, dated 
16th of December 1846, held under the provisions of Section 10, 
Regulation XXVL 1814, he stated clearly the points which 
both parties would have to establish. He however afterwards came 
across a decision of the Court of Sudder Dewanny Adawlut, dated 
17th July 1847, in which Hur Gobind Ghose was a petitioner, in 
which the Court rule^ that a party, considering himself aggrieved 
by an order of the resumption courts defining boundaries of a 
resumed muhal, cannot apply to the civil courts for redress, and he 
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accordingly In his decision^ wlilch is the subject of this appeal, dis¬ 
missed the plaintiffs suit, with costs. 

This appeal is to set aside that dismissal. It is therefore only 
for me to state my opinion upon the legality or otherwise of the 
principal sudder aineen’s decree. 

It appears that the revenue authorities in forming the settlements 
of resumed lands are guided by the rules laid down in Kegula- 
tions Vll. 1822, IX. of 1825, and IX. 1833 ; and by Construc¬ 
tion No. 1371 it is evident that the jurisdiction of the civil 
courts is only barred tlie proceedings of tlie collector or 

other officer engaged in making settlements are in conformity with 
the rules prescribed for their guidance, and that when a suit, 
brought to set aside the decisions passed and adjustments made b^ 
the revenue authoritifcs acting under the enactments quoted, is 
deemed admissible, it must be tried and decided, not with reference 
to the informality of the collector’s proceedings, but on the merits 
of the plaintiff’s case. 

I do not, on the appellant’s showing, perceive that he has as yet 
any case to be decided on its merits. The collector has stated that 
the settlement is not concluded, and that the plaintiff has not 
entered any protest before him regarding the measurement of the 
lands as resumable which he claims as belonging to his talook. By 
Clause 4, Section 14, Regulation VII. 1822, the officer making 
the settlement is the first authority to be applied to for redress in 
cases like the plaintiff’s; and until that is done his suit cannot be 
entertained by the civil court I do not conceive the meaning of 
the order passed by the Court of Sudder Dewanny Adawlut on the 
17th of Jply 1847, to have reference to a claim,.like the plaintiff‘’s in 
this case, but to one regarding the proprietary right to lands 
declared liable to assessment In this case it does not appear that 
the land sued for by^the^plJiinflff has ever beem claimed by any 
one as being a portion of the land adjudged to Government; but 
that the ameens, who were deputed to measure the resumed lands, 
have measured those which form the subject of this suit as a portion 
of them. Under these circumstances the plaintiff (appellant) ought 
undoubtedly to have sought redress of the revenue or resuming 
authorities, and not in the first instance to have appealed to the esta¬ 
blished court The only point that I disagree with the principal 
sudder ameen is in the dismissal of the plaintiffs suit, and I think he 
ought to have nonsuited him. Under these circumstances, I amend 
the decree, and nonsuit the plaintifi' (appellant,) with costs. 
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Tii£ 11th December 1850. 

Case No. 60 of 1848. 

Regular Appeal from a decision passed by Baboo Ramhchun Ghose Rat 
Bahadoor, Principal Sadder Ameen of Zillak Nuddeuy on the \3th 
of May 1848. 

Petumber Mookerjca, (Plaintiff*,) Appellant, 

versus 

Srinatli Rai, (Defendant^ Respondent. 

This case is brought by the plaintiff to recover the sum of 
rupees 1160-9-9, from the defendant, under the following circum¬ 
stances. 

The plaint sets forth that, on the 13th of Assin 1244, the defend¬ 
ant, who was a lakhirajdar of certain birmo|ur lands, conveyed them 
to him as a putnee tenure for 75 rupees purchase, and an annual 
rent of rupees 50, on the condition that if the hinds were brought 
under the provisions of Regulation II. 1819, and were resumed 
by the Government, the defendant would have the settlement made 
with him, and then tlie plaintiff’should continue to hold the lands 
on the same terms. When the land was resumed and a settlement 
had to be made, the defendant hung back and allowed it to bo 
completed with a person named Hurree Madhuh Bukhshee, under 
a pretence that they had been given by Tarrunchunder Chatterjea, 
the grandfather of the defendant, in 1227 B, S. to his wife, and 
that, on the 24th of Phalgoon 1252, he (Hurree Madhub Bukshee) 
bad purchased tlie proprietary right; and as the transfer was 
acknowledged by the Hefcndant, the settlement was made \^ith him 
for rupees 151-6-3, on the 21st of Sawim 1253 B, S. The plain¬ 
tiff*, having in this w’aj by the chicanery ^(jf the defendant been 
deprived of his putnee lands, lias prosecuted the defendant, who 
sold the same to him, for the damages and losses he has incurred. 

The principal sudder ameen lias <leclared, in the first place, that 
a putnee, under which the plaintiff* claims a money return for the 
damage and loss he has incurred by being tlius fraudulently de¬ 
prived of the lands, is in itself illegal, and in contravention of the 
rules laid down in Regulation VIII. 1819, which allows of only 
zemindars w'ho, under engagements with Government, give their 
lands in putnee; and secondly, that it is written in the pottah that if 
the lands arc resumed, the defendant would enter into engagements 
for them, and then the putrfee should hold good, and the defendant 
would not make any fresh demand. This w'as illegal, and showed 
that the plaintiff* was aware of the illegality of it, and that he con- 
not now benefit in any way, and therefore dismissed the suit 

The plaintiff*, in preferring his appeal, is anxious to have it under¬ 
stood that it is for a breach of the contract, that the defendant is 

33 
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liable, but he cannot get over the illegality of having taken lak- 
hiraj land, and which was open to resumption, in putnee. 

I find that the Court of Sudder Dewanny, in their Construction 
No. 313, have declared that the putnee laws have only reference to 
lands paying revenue, and that iakhirajdars do not come under it. 
Under these circumstances it is clear that^ the deed on which the 
plaintiff founds his claim is an illegal one, and that it cannot be 
acknowledged by a civil court. Under these circumstances I see 
no reason to summon the respondent, but, as provided for in Clause 
3, Section 16, Regulation V. 1831, dismiss the appeal, and con¬ 
firm the principal sudder ameen’s order: notice of this is to be given 
to that officer. 


The 19tii December 1H50. 

Case No. 157 of 1847. 

Regular Appeal from a decision passed by Hahoo Ramlochun Gkose Rai 

Bahadoor, Principal Sudder Ameen of Zillak Nuddea^ on the Wth of 

September 1847. 

Surroopchunder Sircar and Koodeeram Rai, and after his decease 
Furshunnath Roy and another, (Defendants,) Ap}>6llants, 

versus 

Damoodurclmnder Roy and others, (Plaintiffs,) Respondents. 

Tins appeal is brought merely in dissatisfaction of. tlie closing 
part of the opinion given by the principal sudder aracen, in case 
No. 12 of his regular file for 1846, where he recorded that he con¬ 
sidered.the plaintiffs had no right to oust the defendants, but that 
the lands were liable to be assessed at tlie pergunnah rates. As tliis 
was merely an opinion, and no order was passed, no appeal lies. 
It will be time enough for an appeal when an order or decree is 
passed on the subject. 

I consider the conduct of Rughoonath Bannerjea and Ramgopal 
Mookerjea, the appellant’s vakeels in this suit, very improper in 
having, in contravention of Section 6, Regulation XXVIL 1814, 
encouraged and promoted this vexatious and litigious appeal, for 
they have incurred the penalty of dismissal from office. They 
must have been aware that no order having been passed against 
their client, there were no grounds for appeal, and they should not 
therefore have put him to the useless expense of so doing. 

Ordered, that this appeal be dismissed, with costs against the 
appellants. 
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The 19th December 1850. 

Case No. 162 of 1847. 

Regular Appeal from a deciMon paseed by Baboo Ram Loehun Ghose 

Itai Bahadoor^ Principal Sudder Ameen of ZillaJi Nuddea, on the 

Wth of September 1847., 

Damoodur Chunder liai and others, (Plaintiffs,) Appellants, 

versus 

Koodeeram Rai, and after his decease Purshunnath Rai and others, 

(Defendants,) Rdspdhdents. 

This suit was brought by the plaintiffs to cancel a kuballa, 
dated the 29th of June 1832 A. D., corresponding with 17th 
of Assar 1239 B. S., under which the defendaftts had got posses¬ 
sion of 226 beegahs 18| biswas of land, situated in inouzas 
Shalee and Bickrampore, and the mesne pit>fits from 1247 to 1251 
B. S., and interest thereon. The whole claim laid at rupees 2834, 
annas 0, gundahs 4, 

The plaintiffs state in their plaint that they are putneedars of 
turuf Puthur Ghuttah, pergunnah Baguean. They took tlie 
putnee in 1242, from Srinarain Singh, the zemindar. The de¬ 
fendant Khoodceram at that time had wrongful possession of certain 
land in mouza Shalee, of which he pretended to have purchased 
the right of cultivation from a servant of his own; and on the 
plaintiffs’ refusing to receive the rent from him, he applied to tlio 
court to allow it to be deposited in the treasury. That on a notice 
being served on the plaintiffs, they stated their objections to 
receive the rent, upomwliich the defendants’ application was reject¬ 
ed and they were directed to prosecute in the civil court if they 
had any right to the land they claimed. For ajength of time the 
defendants remained qaiet, and then fraudulently got possession of 
226 beegahs 18| biswas of land in mouza Shalee, and 42 beegahs 
19 biswas of land belonging to mouza Bickrampore, wliich is in 
the plaintiffs’ zemindaree. 

The dispute ran so high that it was carried into the criminal 
court, and the magistrate decided in favor of the defendants; and 
this suit is brought to reverse that decision and to try the question 
of the right of a ryut to dispose of his right of cultivation by sale. 

The principal sudder ameen has recorded that two points only 
require to be decided in this suit First, if the negotiation of a 
pottah, and transfer of the rights of Kalleepurshad and Doergadoss, 
as pleaded by the defendants, are legal and according to common 
usage. Secondly, if it is illegal, have the defendants any prescrip¬ 
tive right to have and hold tlie disputed lands in their possession ? 
With regard to the first point, the principal sudder ameen has 
decided that the sale of the right of cultivation by the original 
grantee and the purchase by the defendants were both illegal, being 
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contrary to the usage of the land, as from tlie wording of the pottahs 
the leases were granted to Kalleepershad and Doorgadass, solely 
for cultivation and the realizing of rent; still, with reference to the 
second point to be considered, the deed of sale being illegal cannot 
be considered as any necessary obstacle to the right of the defend¬ 
ants remaining in possession of the contested lands, because from a 
perusal of the dakhilas of rent and the evidence produced, it is 
evident tliat the defendants were in possession of tlie lands for three 
years prior to the plaintiffs taking the putnee of mouza Shalee, 
and this with the concurrence of the zemindar, for he received the 
rents from them; and on*the part of the plaintiffs nothing has been 
shown to prove that the zemindar did not recognize the transfer by 
sale of the lease, nor have they proved who was in occupancy of 
those lands from 1239 to 1241 B. S., and they have admitted that 
Khoodeerairi Rai had a small quantity of mal lands in cultivation 
in 1243. And whereas the occupancy of the defendants has been 
proved from the commencement of 1239, or upwards of twelve 
years, and it is quite clear that by Construction No. 813 the mere 
presentation of a miscellaneous application (sannot in any way bar 
the limitation laid down in Section 14, Regulation III. 1793, 
for a claimant to institute proceedings, and besides this, by the 
putnee pottah only tlie rights exercised by the zemindar or pro¬ 
prietor of the land was conveyed to the plaintiffs, so that tliey can¬ 
not now oust the defendants, but can only take rent from them at 
the pergunnali rates. The principal sudder ameen accordingly 
dismissed the plaintiffs’ suit, with full costs. 

The appellants’ chief grounds for instituting an appeal are that 
the principal sudder ameen having declared the defendants’ deed of 
sale illegal, their being allowed to retain possession is inconsistent. 
Secondly, that as they (the appellants) brought their suit forward 
within twelve years fiuirf the date of their taking the putnee tenure, 
the law quoted by tlie principal sudder ameen did not bar their 
right Tliirdly, that the principal sudder ameen did not fully 
investigate nor decide according to the rights of the case, inas¬ 
much as he made no local investigation, either personally or by 
an ameen. 

I concur with the principal sudder ameen that the deed of sale 
produced by the defendant, Khoodeerum Rai, ii^ an illegal document, 
inasmuch that the transfer by sale of a ryut’s tenure for cultivation 
is contrary to custom and not provided for by law, {vide Haring- 
ton’s Analysis, voL III. page 460; ) and I further agree with him that 
the defendant (now respondent) should be allowed to remain in 
possession, but of no more land than he has admitted to be in his. 
occupancy, viz.y 183 beegahsy biswasyinmouza because 

he is entitled to that occupancy under the provisions of Section 3, 
Regulation II. 1805; but he must nol dispose of his right of 
occupancy in any way, nor can it be considered hereditary. 
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With regard to the appellants’ second objection, I do not think it a 
good one, because they took in putiiee the proprietor’s right and 
title, and at the time they took it the respondents had been, it would 
appear, three years in possession, so that if the proprietor would have 
had to count the twelve years of limitation from 1239 B. S., tlie 
appellants, who are to b6 viewed as his locum tejiens^ must calculate 
from the same period. 

With reference to the third objection made by the appellants, I 
am of opinion that the principal siulder ameen has not fully inves¬ 
tigated the rights of the parties.* plaintiffs sued for 226 

beegahs 18J biswas of tlieir putnee lands in mouza Shalee, and 
stated that the defendants had also taken 42 beegahs 19 biswas of 
their zemindaree lands in mouza Bickrampore for which they sued 
separately- The defendants only acknowledge 183 beegahs 15^ 
biswas in mouza Shalee. It was therefore incumbent on the 
principal sudder ameen to declare tlie quantity of land, and within 
what boundaries he intended the defendants to confine themselves, 
and this could only be determined by local investigation and 
actual measurement In this I consider the principal sudder ameen’s 
decision defective and incomplete, and therefore, under the provisions 
of Clause 2, Section 2, Regulation IX. 1831, remand this for 
further investication and more deliberate decision. 

The usual orders, for return of the value of the stamp on wdiich 
the a]>peal was preferred, and the future award of the costs are to 
apply to this case. 


The 10t[i December 1850. 

Case No. 163 of 1847. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose Rat 
Jiahadoor, Principals Sudder Ameen of ZMah fluddeuy on the Wth 
September 1817- 

Damoodur Chunder Roy and others, (Plaintiffs,) Appellants, 

versus 

Khoodeeram Rai, and after his decease Pursliunnath Rai and others, 

(Defendants,) Respondents. 

Tub grounds of the dispute between the parties in this case are 
detailed in appeal case 162, disposed of this day between the same 
parties. 

This suit has been brought separately, being for the 42 beegahs 
18 J biswas of land belonging to Bickrampore, as claimed by the 
plaintiffs, but denied by the defendants, wlio have, in the case above 
alluded to, declared that the lands they have in their possession 
belong to mouza Shalee and not to Bickrampore. This point is 
one of great importance to the plaintiffs (appellants,) because Shalee 
is a putnee tenure, but Bickrampore is their own property. 
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The principal sudder ameen, on the 11th September 1847, has 
merely recorded that he had on that day decided that the lands in 
the possession of the defendants (respondents) were in mouza 
Shalee, and that they had been in occupancy as ryuts for upwards 
of twelve years; that the plaintiffs had not given satisfactory proofs 
of their right to the lands sued for, and thTey had not included the 
proprietor of mouza Slialee amongst the defendants. 

1 observe the investigation* made by the principal sudder ameen 
in this case is most unsatisfactory. This suit has nothing to do 
with No. 12 of 1846, That for 226 beegahs I8J biswas of 
land which the plaintiffs sued for as belonging to their putnce of 
mouza Shalee, and in which mouza the defendants only claim 
the cultivation of 183 beegahs 15^ biswas. This suit is for 42 
beegahs 19 biswas oV land, situate in mouza Bickrarnpore, which 
the plaintiffs state the defendants have in cultivation, and which the 
defendants deny, • 

The principal sudder ameen ought to have gone to the spot and 
made local investigations; and if he was unable to do so, he should 
have employed the ameen of the division to ascertain what the true 
facts of the case were. 

There was no occasion to include the proprietor of mouza 
Shalee amongst the defendants, because no person says the lands 
claimed by the plaintiffs belong to that village. The plaintiffs should 
have been called upon to point out the land they claim as belonging 
to Bickrarnpore, and it should have been ascertained by local inves¬ 
tigation to what village they belong; and then the claim should have 
been decided on its merits. 

Undeu the above circumstances and the .provisions of Clause 
2, Section 2, Regulation IX. 1832, I remand this suit to the 
place it before held^ on the principal sudder ameen’s file, and with 
reference to the above t^arks he will try the case de novo. 

The usual order regarding the stampt paper for preferring the 
appeal and the costs of appeal to apply to this case. 
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The 28th December 1850. 

Case No. 164 of 1845. 

Regular Appeal from a decision passed hy Baboo Ram Lochun Ghose Rat 
Bttkadoor, Principal Sudder Ameen of Zillah NuddeUy on the 2^th 
July 1845. 

Nobeen Chunder Bose/Guardian of Shusee Bhooshun Bose and 
Beedoo Bhooshun Bose, heirs of Sarodah Soondury Dossee, 
(Plaintiff,) Appellant, 

versus 

Mr. Wm. Storm, Mr. Roberts, Kallee Shunkur Bose, Umbro Doss 
Birjobasee, Bhunit Doss Birjobasee, Jadub Chundur Nundee 
and Musst Joyinunee Dossee, (Defendants,) Respondents. 

This suit was instituted by the plaintiff (now appellant) to 
recover from the defendants the possession of a talook and the 
mesne profits of the same, the vrhole estimated at rupees 2729, 
7 annas, 3 gundahs. 

The plaintiff states that mouzas Burbarreah and Magoora, 
situated in pergunnah Bhaudajduha and assessed at an annual 
sudder jumma of rupees 817-12-1, are registered in the collector’s 
office of Pubna in the names of Kishen Chunder Shah, Deep Chun¬ 
der Naug, and others. Of this talook a moiety belonged to Bhurut 
Doss Birjobasee by purchase, 4 annas to Musst Joymunee Dossee, 
and the remaining. 4 annas to Mudhoosoodun Shah. The last of 
these proprietors sold his share to the defendant Jadub Chunder 
Nundee and gave him possession, upon which Ramrutton Tah and 
Bhurut Doss, who were respectively the farmer and under 
farmer of the same, gfive up their tenures. 

That on the 30th of Joist 1250 B. S., corresponding with 12th 
June 1843, Bhurut Doss and Jadub Chunder Nundee sold their 
respective shares of 8 annas and 4 annas t& •Musst Sarodah Soondur 
Dossee, (the mother of the plaintiffs Shusee Bhoosun and Beedoo 
Bhoosun Bose,) for rupees 6000, and executed a deed of sale which 
was afterwards registered. But soon after they made over to her 
the possession of the 12 annas. Mr. Roberts, assistant to Mr. Jeffrey, 
the late proprietor of the factory at Kishubnugur, annoyed at the 
failure of his schemes to get the farm of 12 annas, colluded with 
the defendant Umbro Doss (a disciple of Bhurut Doss,) and raised 
a dispute alleging that an 8 annas share out of the 12 annas was 
purchased of Bhurut Doss by Umbro Doss. That the 4 annas share 
of Jadub Chunder Nundee w'as let in farm by its former proprietor 
Mudhoosoodun Shah to Ramrutton Tah, who in his turn underlet 
it to Umbro Doss, and that he (Umbro Doss) made a farming 
settlement of the 8 annas share and a kutkeena settlement of the 
4 annas share with the proprietor of the factory. 

Upon this the plaintiff’s mother brought an action (No. 34) under 
Act IV. 1840, in the court of the magistrate, who, finding upon proof, 
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thatL fight of pos^esblon to the land in dispute belonged to her, de-* 
cre^ We possession of it to iier on tho 23ra of December 1843. 
From this order Mr. Storm preferred an appeal to the court of the 
session judge, (Mr. Ed. Deedes, acting jadge,) who, on the 20t]i 
February 1844, set aside tho decision of the magistrate and awarded 
the possession of the litigated land to the defendant (Mr. Win. 
Storm.) By this order, the plaintiff, having been dispossessed of lier 
purchased estate, instituted tbe present suit for the recovery of the 
said talooh and the mesne profits during the period of dispossession, 
with costs. The annual auckler*jumma of the estate, or rupees 613, 
5 annas, 1 guhdali x 1839, 15 annas, 3 gnndahs, which 
added t6 ^rupees 1183, 8 annas (the mesne profits tor 1250,) minu^ 
300 raj!»eC3 (the amoupt realized by the plaintiff,) amounts to 
rupees 2729, 7 annas* 3 gundahs, at which this suit is laid. 

The defendant, Umbro Doss Birjobdsee, in Ijis answer, pleads 
that in 1236 B. S., Bhnrut Doss Biijobasee, after making him his 
disciple, relinquished in his favor the trading he had in the village 
KhOlepookry. That lie (Umbro Doss) carried on the business, 
and in 1237 deposited with his gooroo Bhurut Doss the sum of 
3000 rupees, wiiich he (Bhurut Doss,) bcitig unable to refund, 
sdld him in lieu, on the 13th Joist 1248 B. S., the moiety of 
Burhurreah he had purchased, and executed a kubolla or deed of 
sale in bis favor. That afterwards Bliurnt Doss executed a hibba- 
natneh, or deed of gift, to the <l6fendant Umbro J)oss for debslieba, 

* or idol-worship, and other religious purposes his lakhiraj lands and 
mercantile transactions, and directed his agents and factors to 
substitute the name of the defendant Umbro Doss*’ for Ins in all 




transactipns. , 

During the proprietorship of Bhurut Doss Birjobasee, 5 annas 
of the 8 annas was let in farm for five years from 1245 to 1249, in 
tho name of Kalleesunkur Bose, a servant of the indigo factory at 
Bamundee, on the securitj^ of Mv. Alexander MacArthur, the pro¬ 
prietor of it, and the remaining 3 annas share was retained under 
his (Bhurut Doss’s) immediate management. On the 17th Joist 1248, 
Bhurut Doss went to Mi- William Jaffrey, the former proprietor of 
the factory at Bamundee, who executed an ikramameh engaging to 

S iy the rent to the defendant (Umbro Doss). Afterwards Bhurut 
OSS called a meeting of the respectable men of four or five villages, 
before whom he acknowledged tne sale and grant, to the mecution 
of which the former talook^rs and several men of distinction were 


witnesses. That the remaining 8 annas which belong to Atadhun 
Sha and others, heirs to Kishen Chunde/ Sha, was given in fkrm to 
Eamrutton Tab, of Augdeyah, who in his turn let it m under farm to 
tbe defendant (^Umbro DOss) ibr threO years from 1249 to 1251. 
Ti^ tim defendant, after holdinjg the .under lease ip his immediate 
pni^ssion for 1249, made a kutkeena settlepieiit of it on the 
,^^th Joist 1250,for two years ftroqi 1250 to 125J, with Mr. William 
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Jaffrey, to iithom also on the same date he gave a farming lease of 
his own 8 annas share, for a period of five years from 1250 to 
1254. On the following day (the 11th Joist) the pottahs and 
kabooleuts were interchanged, after which Mr. JafFrey became the 
sole occupier of the entire 16 annas. That Nohinchunder Bose, 
husband of the plaintiff’s mother, in connivance with Bindabun 
Doss, brought Bhurut Doss over to his side, and raised a dispute 
that led to the institution of a suit in the foujdaree court By the 
order of the acting session judge, Mi^. Janrey, the farmer and 
kutkeenadar on me part of t^ defendant, being kept in 
possession of the 16 annas, Nohinchunder Bose brought this false 
action in the name of Sarodah Soondury his wife. The right of the 
defendant Umbro Doss to the land in dispute and his being in pos¬ 
session has been sufficiently i»oved in the foujdaree case. If the 
plaintifi:' has purchased the 4 annas out of the 8 annas share, which 
he held in farm from the proprietor, he would have no objection to 
relinquish it at the expiration of the lease. The claim of the plain¬ 
tiff regarding the dispossession is unfounded, and her assertion that 
Ramrutton Tah gave up liis lease is false. It has been proved in 
the foujdaree court that Bhurut Doss has forcibly deprived him of 
the doed of sale and other dooiunents, nevertheless that loss cannot 
injure his cause, especially when by right of purchase he has been 
holding the possession of the estate and paying the Government re¬ 
venue, which facts he can prove by satisfactory evidence. The 
claim for mesne profits is likewise unfounded. 

The answer filed by Mr. Storm corroborates that of the defend¬ 
ant Umbro Doss. The other defendants gave in no answer. 

At this stage of the suit the plaintiff died; and Nobeenchunder 
Bose, the guardian of Shushee Bhooshun Bose and Beedoo Bhooshun 
Bose, heirs to Sarodah Soondury Dossee, being admitted to proceed 
with the case, filed a reply as follows. • . . * 

That prior to its pm'chase by the plaintiff, the 8 annas share of 
Bhurut Doss was held by himself, that Bhimit Doss was a rich 
man, and Umbro Doss was employed by him as a servant, so that 
it is most improbable that Umbro poss should amass a large sum 
of money, and that Bhurut Doss was unable to refund the sum 
alleged to have been deposited with him by the former, and there¬ 
fore sold him in lieu his talook. That Doss, in whose name 

the underfarming lease was taken by Bhurut Doss, from Ramrutton 
Tah, was merely the nominal farmer; and the manner in which 
Bhurut Doss ^ve up his tenure is detailed in tlie plaifib That 
when Bhurut Doss discharged Umbro Doss from hia service for 
some misbehaviour, the latter, as a preliminary step of a preconcerted 
plai^ instituted a suit in the fomdaree court re^rding the plunder 
of his deed of sale and other documents, but it waa dismissed as 
being false. It is possible that Umbro Doss, while a discipde of 
Bhurut Doss, might have paid thq Government revenue for him; 

34 
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but under sucli circumstances the institution of the foujdaree suit 
or his assertion of paying the Government revenue cannot support 
or strengthen bis plea. The plaintiff has instituted a separate suit 
No. 48 & the farm of the share of Joymunee Dossee. 

The principal sudder ameen decided as follows:—Since both parties 
admit that Bhurut Doss was the former proprietor of the 8 annas 
share of the land in dispute^ that a four annas share was let in farm 
by Mudhoosoodun Sha to Ramrutton Tah^ and that Ramrutton 
entered into a lease of it^ it is necessm*y to enquire into the two 
following points: t- * • 

First —Whether Bhurut Doss on the 30th Joist 1250 sold his 
8 annas share to Sarodah Soondury, the wife of the plaintiff^ or in 
1248 disposed of it to Umbro Doss, as alleged by him in his reply? 

-Secondly .—Whether the farm of Ramrutton Tah alluded to by 
both parties was let in under farm to Bhurut Doss Birjobasee in 
the name of Umbro Dossi'or if Umbro Doss himself was the farmer, 
and whether it is true, as alleged by the plaintiff, that Ramrutton 
Tah relinquished his lease in favor of the plaintiff before the expira¬ 
tion of the term ? 

The pleadings and the proofs filed by both parties, especially the 
registered deed of sale executed by Bhurut Doss on the 30th Joist 
1250, and produced in court by the plaintiff, prove that Bhurut Doss 
sold his 8 annas share and Jadub Chunder Nundee the 4 annas 
share he had purchased of Mudhoosoodun Sha to Sarodah Soondury, 
the mother of the plaintiffs, for rupees 6000; and the fact was acknow¬ 
ledged by Bhurut Doss and Jadub Chunder Nundee in the courts of 
the magistrate and the principal sudder ameen respectively; besides, 
the defendants in their answers do not deny the above sale, 
they only plead its illegality on the ground that Bhurut Doss, 
having once disposed of his talook to Umbro Doss, had no right to 
sell it to the plaintiff.*' Next, on the grqunds stated below, it 
does not appear true that Umbro Doss in 1248 received from 
Bhurut Doss the 8 annas share in lieu of the money he had 
deposited with him. 

First —The deed of sale alluded to by Umbro Doss has not been 
produced by him. The reason he gives for this failure is that 
Bhurut Doss entered his house at night, and, breaking open his chests, 
robbed him of the documents; and to prove this allegation, the 
defendant has filed co^es of depositions made by Dabeepoora, 
Kanoo Halsana,Barkut Sheikh, and Ziimeer Sheikh in the foujdaree; 
but their evidence regarding the charge of plunder against Bhurut 
Doss is unsatisfactory, for from the proceeding of the sudder ameen, 
dated the 30th August 1843, held on the trial of the above case of 
plunder, it appears that the charge was thrown out of the foujdaree 
court 

Secondly .— ^Had the chtirge brought by Umbro Doss against 
Bhurut Doss, of breaking open his boxes during the night and 
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plundering the documents, been true, he (Umbro Doss) would have 
immediately reported the fact to the police officer and caused a 
local investigation to have been held; but instead of pursuing this 
course, he allowed some days to pass away and then brought forward 
the complaint (as if of a petty nature) in the foujdaree court 

Thirdly .—Had the fact been true, the defendant Umbro Doss, on 
the disposal of the plunder case by the foujdaree court would cer¬ 
tainly have instituted a civil suit for the'recovery of the documents. 

Fourthly .—It is quite inconsistent with truth that Umbro Doss, 
being a disciple of Bhurut Doss, and « {nendicant, should have 
accumulated a sum of 3000 rupees, as allqged by him to have been 
deposited with Bhurut Doss; besides he can adduce no proof in 
support of the deposits. 

Fi/thhf .—The defendant, to prove the fact of*his having received 
from Bhurut Doss the bill of sale, called nine witnesses, namely, 
Chunder Poddar, Suroop Joogy, Sunaton .To«gy,Gourhurry Zumeer, 
Sheikh Munnee Muhaldar, Raclhanath Sircar, Sheeraz Biswas, and 
Joychundur Sha. Of these Kadhanath Sircar and Sheeraz Biswas are 
among the instigators of the case. Previous to this they were engaged 
in a riot and assault for the possession of the litigated lands and 
were punished by the foujdaree court; moreover, Radhanath Sircar 
has been repeatedly seen in this court, and has openly been present 
during the examination of the witnesses on the part of the defendant. 
The other witnesses, who arc the ryuts of the talook Burburriah and 
Magoorah now in the possession of the defendants, are under their 
control and are their dependants. The execution of the deed of 
sale, w'hich is not produced, cannot be proved by the depositions 
of such witnesses, especially when the instrument was not registered 
nor filed in any court of justice, nor can their depositions invalidate 
the kuballa filed by the plaintiff. 

Sixthly .—^From the copies of an EnglitU reftort of the deputy 
magistrate, dated 12th S^anuary 1844, and of the proceeding of the 
session judge under date the 17th May 1844, all produced by the 
plaintiff, it appears that after obtaining the deed of sale for 8 annas 
from Bhurut Doss the plaintiff held possession of the lands for some 
time, from which he was ousted by the order of the acting session 
judge. Although the defendant Umbro Doss has filed copies of 
chcUlans and dakhilas (receipts) of the collector, purporting that the 
rent of the talook was paid in by him, and to prove he was in 
possession of the lands in dispute in 1248 and 1249, yet they neither 
establish the fact of his having been in possession nor the execution 
of the deed of sale as alluded to by him; for it must be borne in mind 
that Umbro Doss is a disciple and dependant of Bhurut Doss, 
and was brought up in his family, so that if the Government 
revenue of Bhurut Doss’s talook was paid in through Umbro Doss, 
that is no proof of his right of possession to the disputed land. 
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The proofs given by the plaintiff, that the 4 annas share of 
Mudhoosoodun Sha fanned by Ramrutton Tab was underfarmed 
by Bhurut Doss in the name of Umbro Doss, and that Ramrutton 
Tah resigned, are not sufficient; for the plaintiff has produced no 
proof of the benamee interest of Bhurut Doss except the pottah in 
Umbro Doss’s name. The istafah (or resignation) of the farm by 
Ramrutton Tah being engrossed on plain paper, it cannot invalidate 
the farm: moreover, there is no proof that Bhurut Doss was entitled 
to any interest in the underfarm of Umbro Doss. 

The term of the lease* of the 4 annas extending to 1251 has 
expired, and as the right*of the defendants to the 8 annas share of 
Bhurut Doss has not been proved, the plaintiff is entitled to the 
possession of the 8 annas formerly owned by Bhurut Doss and 4 
annas of Mudhoosoddun Sha, and to the mesne profits of the 8 annas 
only from the date of dispossession to that of the institution of the suit. 

The plaintiff realised from the whole 12 annas share a sum of 
300 rupees, which being added to 883 rupees 8 annas collected by 
the defendants makes a sum of rupees 1183-8 annas, from which 
rupees 394-8 annas, (the proceeds of the 4 annas ijarah of Ramrut¬ 
ton Tah,) being deducted leaves a balance of rupees 789. This sum 
minus 300 rupees, the amount realised by the plaintiff^ is equal to 
rupees 489, from which 24 rupees, 7 annas 4 gundas, or the costs of 
collection at 5 per cent being deducted gives a net balance of rupees 
464-8-16, which, with interest from the date of plaint to that of 
decree, to the amount of rupees 73, 2 annas, 7 gundas, 3 cowrees, 

2 krants, makes a total sum of 537 rupees, 11 annas, 3 gundas, 

3 cowrees, 2 krants, which plaintiff is to receive from the defendant 
Umbro Doss Birjobasec and Mr. Wm. Storm. 

Ordered, 

• *• 

That the case is decreed in favor of the plaintiff, and he is to re¬ 
ceive the possession of the 12 annas in dispute and the mesne profits, 
with the interest on the amount of 537 rupees, 11 annas, 3 gundas, 
3 cowrees, 2 krants, and the costs of the suit (in proportion to the 
amount decreed) from Umbro Doss and Mr. Storm. The costs are 
to boar interest from the date of decree and the mesne profits from 
the day following till the decree is satisfied. The costs of the de¬ 
fendant and the plaintiff for the amount not included in the decree 
are to be paid with interest by the plaintiff. The defendants to pay 
their own costs for the amount decreed against them. 

The costs of the defendant Ramrutton Tah to be paid with 
interest by the plaintiff, who is also to recover from the defendants, 
Umbro Doss and Mr. Wm. Storm, the mesne profits on the 8 
annas share, from the date of the plaint to the year 1251, and on 
the entire 12 annas from the year 1252 to the date of possession. 
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From the above order the appellant has preferred the present 
appeal, resting it on the following grounds regarding the rejection 
of the istafa only: 

First .—The order of the principal sudder ameen is illegal and 
founded on a wrong principle, for neither Regulation X. 1829, 
nor any other act in fofce rules that in a zumeendaree serislita a 
deed of relinquishment (or istafa) should be written on a 
stampt paper. The custom of dbgrossing istafas of jumye* 
lands is on plain paper, and filing such deeds in courts is 
usual, and the courts have in several, instances acknowledged 
their authenticity. Besides, the land, was held hy the appel¬ 
lant and his deceased wife, and not by the ijaradar or any 
other person; and the fact is sufficiently proved by a proceeding 
of the magistrate No. 34, dated 8th Poos 1360, an English report 
of the deputy magistrate regarding the investigation be held in 
case No. 40, instituted to obtain redress, from the assaulters, who 
plundered the kutcherry of the appellant at Burburriah, and lastly, 
by the final roobakaree of tlie session judge. No. 8, dated 5th Joist 
1251, held in appeal preferred firomthe above decision of the deputy 
magistrate. 

Further, the validity of the istafa was substantiated by the evi¬ 
dence of three witnesses, and nothing has been brought forward by 
tlie opposite parties to invalidate it. 

The only objection made by the appellant to the decision of this 
case is grounded on the rejection of the istafa, or deed said to have 
been execut^ by Ramrutton Tab, relinquishing the farm of the 4 
annas share belonging to Mudhoosoodun Sha, purchased by Jadub- 
chunder Nundee, because it was not written on stampt paper. 
I am of opinion that* the principal sudder ameen was justified in 
rejecting the deed, as it ought according to the note of exceptions 
under the head of ejjpmptions attached ta^heading 45, schedule A., 
appended to Regulation X. 1829, to have been written on stampt 
paper. By a decision of the Court of Sudder Dewanny Adawlut, 
passed on the 20th of April 1848, in which Ranee Bhoobun Mai 
Debja was appellant and Gopeenath Misr was respondent, it has 
been ruled that when a document is inadmissible under the stamp 
laws no decree can be given merely upon oral evidence adduced in 
support of that document, though such document be proved by the 

GYidi6HC6» 

Under these circumstances I see no good or sufficient reason for 
altering the decree passed by tlie principal sudder ameen. 

The appeal is therefore dismissed, and the decree confirmed. 
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Thb 2Stii December 1850. 

No. 165 of 1846. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose Rai 
Bahadoor^ Principal Sudder Ameen of Zillah Nuddea^ on the 30/A 
July 1845. 

Nobeencliunder Bose, (Plaintiff,) Appellant, 

• versus 

Mr. W. Storm, Mr. Roberts, Kallisunkur Bose, Umbro Doss Bir-* 
jobassee, Bhurut Doss ^irjokassee, Joymonee Dossee, and Ram- 
rutton Tab, (Defendants;^ Respondents. 

Suit for the possession of the farm of a 4 annas share, with 
mesne profits, the whole being estimated at rupees 1304-4. 

The plaint sets forth that the defendant Ramrutton Tah, who had 
taken a farming lease of the 4 annas share of mouzas Burburria 
and Magoora, pergunnah Bhandardoho, for six years from 1246 to 
1251 B. S., from its proprietor Aradhun Sha, the husband of the 
defendant Jojrmunnee Dossee, let it in under-farm for that period 
to the defendant Bhurut Doss Birjobassee, who took the dur-ijara 
lease in the name of Umbro Doss Birjobassee; that on the lOtli 
Bysakh 1250 B. S., the defendant Joymunnee Dossee farmed out 
the same 4 annas share to the plaintiff for a term of twenty years 
from 1250 to 1269, at an annual jumma of rupees 304-4, on con¬ 
dition that Ramrutton Tah should retain the possession of the land 
during the term of his lease granted for six years from 1246 to 
1251, by Aradhun Sha, the deceased husband of Joymunnee, and 
that the plfdntiff should receive the rent from him (Ramrutton Tah), 
of which he would annually pay rupees 2Q^-4 to Government, 
and rupees 100, as profit, to Joymunnee Dossee, who would give 
receipt for the whole. The pottah and kubooleut were interchang¬ 
ed, and Joymunnee ^Dossefe wrote a letter to Ramrutton Tab, who 
receiving notice from the plaintiff to pay him (the plaintiff) the 
rent of nis ijarah muhal, relinquished his lease on the 28th Assin 
of the same year (1250). That accordingly the plaintiff and his 
wife Saroda Soondury Dossee, who had purchased the 12 annas of 
the talook, jointly held the possession of the whole estate. That 
Mr. Roberts, assistant to Mr. Jaffrey, the late proprietor of the 
factory at Bamundee, being disappointed in obtaining a farming 
and an under-farming lease of the talook, entered into a collusion 
with Umbro Doss Birjobassee, a cast off disciple of Bhurut Doss, 
and raised a dispute, alleging that Umbro Doss, who had taken 
from the farmer Ramrutton Tah the under-farming lease of the said 
4 annas, made a kutkeena settlement of it with the proprietor of 
the factory. This led to the institution of a suit No. 34, under 
Act IV. 1840, in the court of the magistrate, who, upon proof of 
the plaiptifTs right and occupancy on the 23rd December 1843, 
awarded the possession of it to the plaintiff. But as this award has 
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been set aside on appeal by the officiating session judge^ and as the 
defendant is in the occupancy of the land, the plaintiff institutes the 
present suit for the reversal of the order of the acting session judge, 
and for the recovery of the possession of the litigated land and 
mesne profits during the period of possession, with interest and 
costs. The rent of ^eiand is rupees 404-4, of which the plaintiff 
collected rupees 100, and the bdance rupees 304-4 due by the 
defendants being added to rupees lOOO, the value of the ijarali 
inuhal, makes a total sum of rupees 1304-4, at which the suit 
is laid. * * • 

The defendant Mr. William Storm, cin his answer, states that 
having obtained the 4 annas share in question first from Umbro 
Doss, its under-farmer, on a kutkeena settlement extending to 1251, 
and then from Joymunnee Dossce, on a farftiing lease (executed 
and registered in Chyte 1250,) for five years from 1252 to 1256 
B. S., at an annual rent of rupees 304-7^1-2, and a lease of an 
8 annas share of the defendant Umbro Doss, he (Mr. Storm,) held 
the possession of these several shares. That the plaintiff, in collu¬ 
sion with Bhurut Doss, has fabricated a deed of sale and instituted 
a suit No. 40, alleging that his wife has bought of Bhurut Doss 
the 8 annas share of Umbro Doss. The present suit is instituted 
only in support of the false sale, otherwise it is not probable that 
Joymunnee Dossee should have given him the farm before the 
expiration of the lease granted to Mr. Storm. Should the two 
cases be tried together, the falsehood of the plsuntiff’s allegation 
will be manifest 

The defendant Umbro Doss pleads that Ramrutton Tah, 
farmer of an 8 annas, share, namely, 4 annas of Joymunnee Dossee 
and 4 annas of Jadubchunder Nundee, let it in underfarm to him, 
and he having held it in possession for some time gave the pro¬ 
perty in kutkeena to J\Ir. William Jafffey, the former proprietor 
of the factory. That Bhurut Doss Birjobasee had no right to 
relinquish the underfarming tenure of the defendant Umbro Doss. 
Besides, in an appeal preferred before the acting session judge 
regarding the possession of the mehal, Ramrutton Tah through a 
mooktear deni^ the resignation mentioned by the plaintiff^ but 
offered no proofs. The statement of the plaintiff that he has taken 
a lease for twenty years is no other than an attempt to carry out 
a fraud. 

The rest of Umbro Doss’s answer is similar to that of Mr. 
William Storm. 

The defendant Joymunnee Dossee not only denies the farming 
settlement of the litigated muhal with the plaintiff, and the execu-^ 
tion of any deed regarding it, but joins in the pleas set forth by 
Mr. William Storm. 

The defendant Ramrutton Tah denies the resignation of his farm¬ 
ing interest, and states that the ijarah muhal above alluded to 
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was let in under-farm to Umbi’o Doss, who in his turn made a 
kutkeena settlement of it with the proprietor of the factory. If 
there he any deed of resignation it must be a fabricated one, for 
the day on which it is said to have been executed he (Ram- 
rutton Tah) was at another village. 

The reply of the plaintiff recapitulates* his plaint. The other 
defendants gave in no answer. 

Decision of the Principal Sudder Ameen* 

Since Joymunnee Dosaec^ the proprietor of the 4 annas share 
in litigation, does not admit the farming transaction pleaded by the 
plaintiff, and since Ramrutton Tah, the former ijaradar of the same, 
denies having resigned or relinquished his lease, the point for 
investigation is \vlieCher the proofs filed by the plaintiff^ namely, 
a farming lease, dated the 19th Bysakh 1250 B. S., and alleged to 
have been signed by Joymunnee Dossee, and some deeds intended 
to prove the resignation of the farming interest of Ramrutton Tah, 
are sufficient and genuine. 

On the grounds stated below the claim of the plaintiff has not 
been, proved: 

First —The plaintiff, to prove the genuineness of the lease, dated 
the 19th Bysakh 1250, filed by him in the court, called three 
witnesses, (viz.) Beenud Dye, Allabuddee, and Kanoo Sheikh, all 
of whom are the inhabitants of Kat Doho, lying at a distance of 
eight miles from the house of Joymunnee Dossee, which is situated 
in mouza Azumpore. Of these witnesses, Beenud Dye and Kanoo 
Sheikh gave their evidence that they did not know Joymunnee 
Dossee before the execution of the pottah, and Allabuddee stated 
that before the transaction he saw Joymunnee twice at her house, 
where he had been obliged to take shelter from rain in a storm he 
encountered on hi4 way*to his cattle fold.. But this statement 
is unworthy of credit, for it is quite improbable that Joymunnee 
Dossee, a woman of a respectable family, should appear before a 
stranger and speak with him. Further, these witnesses deposed 
that on the 18th or 19th Bysakh, they came to the plaintiff at 
Goary, where having spent the night they were ordered by the 
plaintiff on the following morning to get the lease signed by 
Joymunnee Dossee, and they accordingly went to her house at 
Azumpore accompanied by Modoosoodun Sha. Although these 
witnesses have not been able to mention the exact date on which 
they started from Goary for Azumpore, it does not appear from 
their evidence that being despatched by the plaintiff on the morning 
of the 19th or 20th Bysakh, they lost any time in reaching their 
destination; in fact, Anund Chunder Chatterjea, the writer of the 
lease and a witness on the part of the plaintiff, has deposed that 
no sooner was the pottah written than it was sent with the 
^plaintiff’s men, accompanied by Mudoosoodun Sha, for the signature 
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of Joynmimee Dossee^ from whom it was received back 
executed after an interval of four or five days. Now as Azumpore 
lies at a distance of two days’ journey from Goary, the statement 
of the witnesses^ namely^ that Mudoosoodun Sha went with them at 
the time to Azumpore^ is open to doubt, for the deed of sale 
executed by Mudoosoodun Sha on 19th Bysakh 1250, and filed 
in the case No. 40, disposed of on the 26th July 1845, having 
been inspected at the request of the* defendant’s vakeel showed 
that Mudoosoodun Sha on the 21st Bysakh was present in the office 
of the register of deeds for the registry ofitljfit kuballa, a fact sufficient 
to show the improbability of his going op the same date to Azum¬ 
pore. The evidence of such witnesses therefore in a case wherein 
a woman is interested cannot be relied upon, specially when they 
are under the control of the plaintiff. 

Secondly .—The plaintiff has given no reason for the non-registry 
of the lease alleged to have been given for a term of twenty 
years. 

Thirdly .—The plaintiff has stated that according to the conditions 
of his lease, he held the possession of the farm; but he has not given 
any proof to show that during his occupancy he paid Joymunnee 
Dossee the profits of the land and received from her dakhilas, con¬ 
sequently his claim for the farm is unfounded. 

Fourthly .—From the records of this case and of No. 40 it appears 
that in the month of Assar 1250, a suit was brought in the court of 
the magistrate for the possession of this talook, but it was not men¬ 
tioned prior to the 28th Kartikh 1250, corresponding with 13th 
November 1843, that Joymunnee Dossee had let her share to the 
plaintiff; in fact, in the petition of Saroda Soondury Dossee (wife of 
the plaintiff) dated thS 4th Srabun 1250, filed in the magistrate’s 
court on the 22nd July 1843, she mentioned only having purchased 
a share of the talook without making any aUpsionto her husband hav¬ 
ing the farm in question. Again, on the 13th November 1843, corres¬ 
ponding with 28th Kartikh 1250, Saroda Soondury Dossee stated in 
the foujdaree court that she had taken a lease for twenty years of the 
4 annas share of Joymunnee Dossee, and was in possession; but the 
lease which was filed in the magistrate’s court on the 23rd December 
following, and on which the present suit rests, was in the name of 
Nobeen^under Bose. Under such discrepancies and as the date on 
which Joymunnee Dossee is said to have signed the lease, has not 
been specified in the plaint, there are no grounds for admitting the 
plaintiff’s claim. 

Fifthly .—The plaintiff alleged that Ramrutton Tah had a lease of 
the 4 annas share till 1251, and threw it up, and in support of 
this assertion he filed an istefa, which, having been written on plain 
paper, has been rejected in the trial of the case No 40, and at present, 
the plaintiff can produce no other evidence in support of liis 
claim. 


35 
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Under these circiimstances 3 it is ordered^ that the case is dismissed, 
and the costs of the defendants are to be paid with interest by the 
plaintiff, who is also to pay his own costs. 

The grounds on wliich the appeal has been brought are a repeti¬ 
tion of what was stated in the plaint in the original suit, and any 
new matter there is, is in repudiation of some of the reasons given 
by the principal sudder ameen for dismissing the suit. The appel- 
lant has objected to the want*of suiRcient investigation, and pointed 
out that, if the recorded evidence of the witnesses appeared inconsis¬ 
tent or discrepant, crossre3famination would have proved it quite 
worthy of credit I refrain from passing an opinion on the whole 
of the principal sudder ameen’s reasons for his dismissing the 
plaintiff’s suit, because I am of opinion that his investigation has been 
incomplete, and his ‘conclusions and decision hasty, and that it is 
necessary for the ends of justice that the case should be remanded 
for further investigation. <■ 

The principal sudder ameen has rejected the plaintifTs claim, 
because he considererl the evidence in support of it unworthy of 
credit, and that tliere were some insurmountable inconsistencies 
with regard to dates and time in it. Such inconsistencies are to be 
found in almost all evidence taken in our courts, owing to the apathy 
and want of observation of the native character. It often happens 
that a witness cannot give any date at all, sometimes that he can 
form no decided opinion regarding his own age, nor that of others, 
neither the distance from one village to another, so that it is hard 
that a man should lose his case, merely because liis W'itnesses are 
not more explicit I think if tlie witnesses had been a little more 
questioned, at the time they were examined,^ it would easily have 
been elicited whether they set out for Azumpore before or after 
Mudoosoodun had obtained the registration of his deed of sale on 
the 21st of Bysakh* 1250^B. and the poftah though dated the 
19th of Bysakh might not have been executed for three or four days 
afterwards. It would be useless, however, now to make any investi¬ 
gation on that point, because, after the lapse of so much time, it might 
be supposed the witnesses had been tutored. There is one point, 
however, which requires* investigation, which should decide whether 
the appellant has a right to hold possession of Joymunnee Dossee’s 
share under the terms of the pottali, which is by local investigation 
and examination of the village papers to discover if the plaintiff (ap¬ 
pellant) obtained possession according to it or not 

It is to be noted that the first year of that lease was the last year 
of the prior lease in the name of Ramrutton Tah, and during that 
year the dispute regarding the point of possession occurred, when, 
reversing the magistrate’s order passed under the provisions of 
Act IV. 1840, the officiating session judge deprived the plaintiff 
(appellant) of the possession he was in, accorcung to the deputy 
magistrate's investigation and report. 
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By a local investigation it will be proved whether prior to that 
dispute it was notorious that the plaintiff had obtained a lease for 
20 years or not If the result should be in favor of the plaintiff’s 
(appellant’s) claim, then the evidence to the execution of the pottah 
may have more weight If, on the contrary, the lease for 20 years 
should not appear to hrfve been generally known, the presumption 
against the plaintiff, of having knowingly prosecuted on a fabricated 
document and of having suborned false*witnesses, will be very great, 
which circumstances incapacitate him from retaining his situation of 
a pleader in this court • • , 

Although I am of opinion that the plaiytiff should have the benefit 
of further investigation of his claim prior to a decision on its merits, 

I am not sanguine that there will be any change in the result, be¬ 
cause it is not improbable that in endeavouring to gain possession 
the dispute took place, which brought tlie case before the magistrate 
under the provisions of Act IV. 1840. Ju his petition of appeal, 
tlio appellant has stated that, according to the terms of the lease, he 
paid tlie revenue into the collector’s treasury; but this might have 
been done in furtherance of his sclieme for holding the lands for a 
long term of years, or it may have been bond fide and consistent 
with the terms of the lease on w'hich he has grounded his claim. 
Under any circumstances, further investigation can do no harm, 
and it may do good. It is therefore ordered, that this case be re¬ 
manded to tlie principal sadder ameen’s file with the view of further 
investigations being made in conformity with the above observations, 
and that the proceedings be conducted with the least possible delay. 

The amount of the stamp for instituting this appeal to be returned 
to the appellant:'both parties to pay their own costs, which will be 
awarded as may be just, when the case is finally disposed of. 

Th|: 28th Dkcembbci, 1850. 

Case No. 166 of 1850. 

Regular Appeal from a decision passed by Baboo Ramfochun Gkose 

Rai Bahadoor^ Principal Sudder Ameen of Zillah Nuddea^ on (he 

2^th July 18.50. 

Umbro Doss Birjobassec and others, (Defendants,) Appellants, 

versus 

Nobeenchunder Bose, guardian of Shosseebhoosun Bose, and others, 

minors, (Plaintiff*,) Respondent. 

This is an appeal brought by the defendants against the same 
decree from which the plaintiff appealed in case No. 164, decided 
this day. 

A full translation is given in that case of the points at issue, and 
the grounds for the principal sudder ameen’s decision, in which he 
rejected the plea of Umbro Doss, that he had a prior right by 
purchase to the lands which form the subject of the suit, so there is 
no occasion to recapitulate them here. 
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In his petition of appeal^ Umbro Doss has repeated his former 
statements, but has not advanced any thing which can alter the 
decree. 

The fact remains that he grounds his right to have the estate on 
a deed of sale which is not forthcoming, and which he says his 
gooroo, Bhurut Doss, has stolen from him; but which he has not 
proved, although he had an opportunity of doing so, when his charge 
was tried in the criminal coutt The reasons given by the princi* 
pal sudder ameen for admitting the plaintifTs claim in this case, are 
perfectly valid, for even bad Umbro Doss been able to produce a 
deed of sale in his favoi;, yet he acknowledges that it was not 
registered, which the plaintiflF’s is. Further, such a deed, if true, 
would be a most unusual one; for during a gooroo’s life-time all the 
property belongs to liim, so that it was not possible for Umbro Doss, 
who was only a chelah or disciple, to have accumulated a large sum 
of money, and to have deposited it with his gooroo, as all the gains 
of the chelah go to the gooroo, who has to support the chelah. 

I view the whole of Umbro Dosses statements as gross fabri¬ 
cations; and having, as stated in my decision in case 164, decided 
this day, found no reason for altering the principal sudder ameen’s 
decree, I therefore dismiss this appeal, with costs. 


The 30th December 1850. 

Case No. 50 of 1848. 

Regular Appeal from a decision passed hy Rahoo Ram Lochun Ghose Rai 
Bakadoor, Principal Sudder Ameen of Zillah Nuddea^ on the 27th 
April 1850. 

Gobindpershad Rai, (Defendant,) Appellant, 

• , • versus 

% 

Messrs. Hills, White and Co., (Plaintiffs,) Respondents. 

This suit was brought by Messrs. Hills, White and Co., for the 
final conclusion of a conditional sale of a certain defined share in 
Dehi Pyarpoor, pergunnah Rajpoor, which had lapsed to them 
under the provisions of Section 8, Regulation XVll. 1806, under 
the following circumstances. 

One of the defendants to the suit who has not appealed, named 
Puddolochun Mullick, mortgaged the undermentioned landed pro- 

a to the plaintiffs (respondents,) under the terms stated in the 
, which is a bye-bil-wuffa, or conditional deed of sale. 

ans. gds. 


His own share in Dehi Pyarpoor, . 2 12 

His deceased brother’s share and inherited by him, ... 2 12 

His right in Simoordeab, pergunnah Shahuojeal, . 8 0 


13 4 
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of which two-fifths were included in the conditional sale by dividing 
the 8 annas share in Simoordeah into 16 annas, of which 6 annas 
and 8 gundahs were mortgaged together with the 5 annas and four 
gundas shares in Pyarpoor, for the sum of 12,000 rupees, on the 
7th of September 1841, corresponding with 23rd of Bhadoon 1248, 
B. S. Prior to the mortgage, the estate was attached, on the 29th of 
November 1840, corresponding with 15th of Aughun 1247, in the 
execution of a decree in favor of Rkjah Kishennath Rai, which 
attachment was removed on the 27th September 1841, corres¬ 
ponding with 12th Assin 1248, after whiqji on the 4th of October 
1841, corresponding with the 19th of Assyi 1248 B. S., the plaintiffs’ 
deed was duly registered. 

On the 16th of April 1844, corresponding with 5th Bysakh 1251 
B. S,, the plaintiffs, having heard that the estate of which they had 
a conditional sale was advertised for sale by the collector in execu¬ 
tion of a decree in favor of Domun Singh,#entered their protest It 
was notwithstanding put up for sale on the 22nd of April 1844, 
corresponding with 1 Ith of Bysakh 1251 B. S., the plaintiffs’ protest 
being declared at the time of sale as well as entered in the lot- 
bundee, and knocked down to a purchaser who failed to pay up the 
purchase money. 

On the 1st October 1844, corresponding with 17th Assin 1251, 
the plaintiffs presented their petition for concluding the sale made 
to them by Puddolochun Mullick, under the provisions of Regula¬ 
tion XVIL 1806, and the notice was accordingly issued ; but before 
the period of twelve months according to law had expired, the estate 
was put a second time for sale by the collector (in execution of the 
same decree in favor of Domun Singh,) on the 15tli February of 
1845, corresponding ^dth 5th of Plialgoon 1251, and sold to the 
appellant Gobindpurshad Rai, the plaintiffs’ protest against the sale 
and notice of their having a mortgage ofcihe property being duly 
advertised and declared at the time of sale. One day before the 
twelve months’ notice, under the provisions of Regulation XVII. 
1806, expired, the appellant gave in his objections to the foreclosure 
petitioned for by the respondents, which, as a matter of course, were 
not attended to, as the money in satisfaction of the mortgage was not 
deposited, and on the term of notice expiring the plaintiffs were 
left to enter their suit for foreclosure, which fliey accordingly did 
against Puddolochun Mullick, (the mortgagee,) and Gobindpurshad 
Rai, the appellant, as purchaser of the property. 

The former acknowledged the sale of his property, but stated, as 
he had done the day before the expiration of the notice under 
Regulation XVII, 1806; that the plaintiffs had not paid up the 
whole of the purchase money, but had deducted 2000 rupees, as 
interest for the money they advanced, also that they had paid them¬ 
selves the remaining 10,000 from another mehal. Gobindpershad 
Rai gave a similar reply, and added that the plaintiffs’ deed was 
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illegal^ because at the time it was dated the property was under 
attachment by the collector for sale under a decree of court in 
favor of Rajah Kishennath. The plaintiff, in reply, pleaded that it 
was with the 12,000 rupees they advanced that the claim of 
Rajah Kishennath Rai was satisfied, and the property released, 
after which their deed was duly registered, and that they have 
other claims against Fuddolochun Mullick, quite distinct from tliis. 

The principal sudder ameen has recorded that there are three 
points which require to be decided in this case. 

The first, whether th <4 d«ed*of conditional sale was a bond Jide 
transaction, relative to the lands attached on account of the claim 
of Rajah Kishennath Rai, or not; 

The second, whether the plaintiffs paid the whole of the purchase 
money, viz. 12,000 'rupees to the defendant at the time when the 
bye-bil-wuffa deed was executed, or not ? and 

Thirdly, whether under the circumstances, namely, that the land 
was under attachment by order of the court in execution of a decree, 
the transfer of it to the plaintiff under a deed of bye-bil-wuffa was 
legal or not ? 

Upon those three points he decided that, with reference to the 
first, there was nothing on record to show that the transaction was 
any thing but bond Jide; on the contrary, it was proved that the 
whole was conducted in a strictly legal manner. With regard to the 
second it has been satisfactorily proved by the evidence recorded, 
that Puddolochun Mullick received the whole of the 12,000 
rupees in bank notes and cash before the witnesses to the deed. 
Besides, it cannot be supposed that, if he received 2000 rupees less 
than he had a right to, he would quietly have allowed the period of 
his deed of bye-bil-wuffa (in which he gave ft under his own hand 
that he had received the whole purchase money) to expire without 
taking the necessary steps to recover the deficiency. Under these cir¬ 
cumstances the evidence he has brought to prove this plea of his are 
not worthy of credit, they being people under his control. Thirdly, 
under Constructions Nos. 588 and 916, it is clear that the working 
,of Section 5, Regulation II. 1806 and Regulation VII. 1825, 
with regard to the attachment of landed property is exactly 
the same; but in this case, the only steps taken for the attach¬ 
ment of the land was that a schedule of property was through 
the ilazir given publicity and its alienation in a general man¬ 
ner prohibited; but there was no attachment made as provided 
for in Clause 2, Section 5, Regulation IL 1806, or Clause 2, Sec¬ 
tion 3, Regulation VII. 1825. Moreover, it is clear that the 
attachment was removed on the 27th of September 1841, by orders 
of the court on account of the greater part of the money due on the 
decree having been realised, and that the property was not sold for 
realising the balance till a subsequent date. Under the above 
circumstances, there does not appear to be any grounds for sup- 
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posing the transaction of the conditional sale to the plaintiff to have 
been a fraudulent transaction, nor for making any particular inves¬ 
tigation regarding the legality of the transfer, for although there is 
no proof adduced that the money advanced by the plaintiffs was 
paid in execution of the decree in favor of Rajah Kishennath Rai; 
hut there are good grounds for taking it for granted that it was, 
and as Puddolochun Mullick did not redeem his property, and 
all the acts done by the plaintiffs have been conformable to law, the 
plaintiffs’ claim is accordingly satisfactorily establislied, and the 
objections made to it by the defendsftits*are inadmissible. 

The appellant has appealed on no other grounds than those on 
which he defended the original suit. He has, however, given two 
new reasons for supposing the plaintiffs’ claim illegal: one that the 
landed property was mortgaged to Rajah Hnrre*enath Rai, the father 
of Kishennath Rai, and that it could not in consequence be alienated 
in favor of the plaintiffs until the first mortgage was satisfied, and 
the other that, when the property was attached, it was not for 
Rajah Kishennath only but also for Domun Singh. These points he 
ought to have brought forward in the orignal suit, and no fresh 
plea can be considered in the appeal. He is wrong when he states 
that under Regulation VIL 1825 no written notification of at¬ 
tachment is necessary as in Regulation II. 1806, because it is 
clearly provided for in Clause 2, Section 3, that a proclama¬ 
tion shall be made by beat of drum on the spot where the 
property is attached, and a written notification to the same effect 
is to be affixed in some conspicuous place, &c. 

Having given the appellant’s objections every consideration and 
deliberation, I see ^no reason for interfering or altering the 
principal sudder ameen’s decree, because I can discover no 
fraud or illegality in the plaintiffs’ proceedings, for although 
their deed is dated tvjenty days prior to* the release of the pro¬ 
perty from attachment, yet tlie transaction was not completed 
till it was registered seven days after such release. Besides, when 
the appellant purchased the estate at tho collector’s sale, he only 
purchased the right and interest of the individual therein, who was 
answerable for the amount of the decree in execution of which the 
sale was made, and at the time of sale the plaintiffs’ (respondents’) 
claim to the land was declared and entered in the lotbundee. This 
was in accordance with Clause 7, Section 3, Regulation VII. 1825, 
and it was no fault of the plaintiffs that the attachment of the pro¬ 
perty had not been made according to law, and until it was so 
made the alienation of it was not illegal. 

Under the above circumstances I dismiss the appeal, with his 
own costs, and confii’m the principal sudder ameen’s decree, notice 
of which is to be given him as provided for in Clause 3, Section 16, 
Regulation V. 1831. 
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The 30th December 1850. 

Case No. 61 of 1848. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose 

Rai Bahadoor, Principal Sudder Ameen of Zillah Nuddea, on the 

nth of May 1848. 

Deenonath Rai and others, (Plaintiffs,) Appellants, 

Jai Gopal Pal Chowdhree and others, (Defendants,) Respondents. 

The plaintiffs’ claim w^s for regaining possession of certain land, 
which they state tliey had in their occupancy, and from which they 
had been wrongfully ousted, together with the mesne profits of the 
same; the whole laid at rupees 785, 12 annas, 5 gundas, 1 cowree. 

The plaint shows that the plaintiffs had a jumma of rupees 160, 
14 annas, and 16 gundas, which they inherited from their father, 
and let it on a lease for ten years to a Mr. Isaac Malchus, in 1237, 
who was then of an indigo factory, called Cutgurha, which factory 
passed into other hands, but they received what was due to them 
up to 1243 B. S., and from 1244 B. S., they have been ousted 
and have received nothing. 

Madhub Chunder Sircar and Munnee Dossee, two of the defend¬ 
ants, declare and have proved that Deenonath Rai and Nubbeen 
Chunder Bose, son of Indur Munnee, widow of Muhesh Chunder 
Bose, plaintiffs, sold the jumma to them on the 25th of Kartikh 
1243 B. S.; that the dakhilkharij took place in the zemindaree 
cutcherry, and that they have underlet the lands, and have been in 
quiet possession ever since. 

The principal sudder ameen went very fully into the case, and, 
finding it clearly proved that the defendants purchased the jumma 
from the plaintiffs,^ and^ had been in undisturbed possession ever 
since the purchase, dismissed the suit. On perusing the appellants’ 
reasons for being dissatisfied with the decree, their vakeel, Rughoo- 
nath Banerjea, stated that the sole grounds for his clients” appeal 
were that they denied the sale of the jumma, and that if they had 
'sold their right in it the purchasers would have had Mr. Malchus’s 
kubooleut handed over to them, whereas his clients still had that 
valuable document in their possession. The sale and transfer 
having been satisfactorily proved in the original trial, and no 

f rounds of refutation nor good reason for a reversal of the decree 
eing offered nor discoverable, there is no occasion, under the pro¬ 
visions of Clause 3, Section 16, Regulation Y. 1831, to sum¬ 
mon the respondents. 

As I agree with the principal sudder ameen that the sale and 
transfer of the jumma from the plaintiffs (appellants) to the defend¬ 
ants (respondents) are satisfactorily proved, and that the grounds 
for appeal are frivolous and inadmissible, particularly as, if the 
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plaintiffs (appellants) had the kabooleut and did not sell the lands, 
they should not have allowed their claim to lie dormant for so long 
a series of years. It is ordered, that the appeal is dismissed, and the 
decree confirmed, of which notice is to be given to the principal 
sudder ameen as provided for in the law quoted. 


The 30tu December 1850. 

Case No. 67 of 1848. 

Regxifar Appeal from a decision passed hf Baboo Ramhehun GAose 

Rai Bahadoory Principal Sudder Ameen^qf Zillah Nuddea^ on the 

2hth of May 1848. 

Chundee Churn Misser, (Plaintiff,) .Appellant, 

versus 

Issur Chunder Misser and others, (Defendants,) Respondents. 

This suit was remanded by me for further investigation on 
the 9th of September 1847, in order that it might be disposed of 
according to the Mitukshura shastra, which the parties are guid¬ 
ed by, having originally come from Tirhoot where they observed 
tlie ordinances of Mythul. The principal sudder ameen, having 
already called on the pundits of the Court of Sudder Dewanny 
Adawlut in Calcutta, Patna, and the 24-Fergunnahs for bewustahs, 
has, since the suit was remanded for further investigation, ob¬ 
tained one from the pundit of the Sudder Court at Agra, who, in 
exposition of the shastra, which the plaintiff (appellant) professes 
to be binding on him, has given a bewustah inimical to his views. 
This exposition is consonant with one given by the pundit of the 
Presidency Court; and the principal sudder ameen has according¬ 
ly rejected the plaintiff’s claim again, and he 1ms again appealed, 
being still dissatisfied ^t not having gained nis suit, although by the 
bewustahs of the Hindoo law officers abovementioued he is not the 
rightful heir to the property he claims. 

As the decision of this case must depend entirely on the shastra, 
which the parties are guided by, and two pundits have declared 
tliat the plaintiff (appellant) has no right to succeed to the property 
he claims according to the Mitukshura shastra, which is in use in 
Tirhoot, his appeal is vexatious and inadmissible. It is therefore 
ordered, that the appeal is dismissed, and the principal sudder 
ameen’s decree is confirmed. 

Postscript —The attention of the judge of the city of Patna 
will be drawn to the fact of the pundit of his district having given 
two contradictory bewustahs in this case, in order that, when he 
forwards copies of them to the Presidency Court of Sudder De-i 
wanny Adawlut, under Circular Order No. 60, dated 15th of March 
1844, he may bring the subject to the notice of the Court. 

36 
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The 31st December 1850. 

Case No. 25 of 1849. 

Regular Appeal from a decision passed by Baboo Ramlockun Ghose Rai 
Bahadoovt Principal Sudder Ameen of Zillak Nuddea, on the 2Ath 
of February 1849 . * 

Govind Dassee, mother and guardian of Bepecn Beharry Bose and 
Kuttee Kaunt Bosc^ minors, (Defendants,) Appellants, 

versus 

Sundamunnee Dassee, widow of Radanath Bose, (Plaintiff,) 

' Respondent 

This is a suit brought by the widow of one brother against her 
late husband’s brothers for maintenance, her husband having died 
during his fathez^S life-time. 

The parties are related as follows: 

Sons of first wife. Briinath Bose. Sons of second wife. 

. I I 

Nobin Radhanath Bepeen Ruttee 

Chunder Bose, Beharry Kaunt Bose, 

Bose, dec^ed^ Bose, minor, minor, 

alive. alive. alive. 

The plaintiff is the widow of Radhanath Bose deceased; and as 
her husband died while the father Brijnath Bose was living, and 
at their father’s death the surviving three brothers succeeded each to 
one-third of his estate, the widow in consequence claims mainte¬ 
nance from them, which the principal sudder ameen has decreed 
to her. 

The appellant, who was the second wife of Brijnath Bose, objects 
to this decision, because the husband of the respondent was whole 
brother to Nobin CkundeivBose, and urges that he alone is answer- 
able for her maintenance. 

I am of opinion that the appeal is groundless, for Nobin Chunder 
Bose, the remaining son by the first wife, and Bepeen Beharry Bose 
and Ruttee Kaunt Bose, both minor sons by tlie second wife (the appel¬ 
lant,) inherited equal shares in the joint and undivided estate of 
their father. The plaintiff, therefore, conformably to the Dyabhaga, 
as detailed in Case 8 of Maintenance at pages 116 and 117 of vol. II. 
of Macnaghten’s Hindoo Law, has a legal claim to maintenance, her 
late husband having died before his father. The principal sudder 
ameen having decreed the maintenance against the surviving three 
sons of Brijnath Bose, according to the shares they have inherited, 
has decided very justly. Ordered, that the appeal be dismissed, and 
the principal sudder ameen’s decree be confirmed in full. Notice of 
this confirmation of his order is to be given him, as provided for in 
Clause 3, Section 16, Regulation V. 1831. 


ZILL AH PA TNA. 

Present: R. LOUGHNAN, Esq.^ Judge. 


The 5tii December 1850. 

No. 6: • • 

Regular Appeal from a decision passed by Rae SKunhir Lal^ Principal 

Sudder Ameen, on the 2ith December 1849. 

Madhoo Pershad, (Defendant,) Appellant, 

versus 

Luclimee Pershad, (Plaintiff,)* Respondent. 

Claim to possession, with wasilat, on the half of 35 beegahs, 
belonging to mouza Mamoorabad, under the provisions of Regula¬ 
tion XIX. 1793, and the proceeding of the resumption officer 
declaring it liable to assessment. Suit laid at ri^pees 2824-8-0. 

Plaintiff, who is proprietor of half Mamoorabad by purchase at 
public sale held by the collector for recovery of arrears of revenue, 
pleaded that the land in question was included in the measurement 
of that estate made in 1201 F., and assessed as belonging to it, but 
was subsequently surreptitiously separated from it; that it was 
declared liable to resumption and assessment by the proper officer 
by proceeding dated 11 th January 1837, but was restored to the 
occupants, the defendants, under the orders of Government, which 
declared the proprietors of the parent estate to be entitled to the 
revenue of lands under 100 beegahs in extent.^ He concluded by 
saying that if this land was separated flAarij jumma) from the 
assets of the estate before the settlement, it was liable to resumption 
and assessment under Section 6, Regulation XIX. 1793, Section 3, 
Regulation 11. 1819, and Section 5, Regulation IX. 1825; and 
as defendant is the occupant, he sues him to get possession of the 
land. The defendant answered by pleading that he was in posses¬ 
sion of the lands rent-free in succession to his great-grandfather 
Milir Chund, under a royal grant made previous to the acquisition 
of the Dewaniiy by the British Government; that after the decision 
of the suit instituted by Government in the resumption court against 
defendant, by which his tenure was declared liable to resumption, it 
was released according to the decision of the Board of Revenue by 
the Government, and he had obtained a sunnud of exemption, 
wagoozasht, and that the cognizance of the suit was barred under the 
rules of limitation of time, laid down in Section 14, Regula¬ 
tion IIL 1793, and Construction No. 433, and in Clause 2, Section 
3, Regulation II. 1805, and Construction No. 965. 
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In his decision the principal sadder ameen has declared the points 
in debate to be simply whether the plaintiff is entitled to possession 
with the appropriated proceeds npon the land claimed, or whether, 
as pleaded by defendant, it was exempted from assessment at the 
settlement of Mainoorabad, and is the hereditary property exclusive¬ 
ly of defendant. Ho then decides tliat they belong to Mamoorabad. 
He first argues from the insertion of a clause excepting kharij 
jumma land, in a deed of mortgage granted by a former proprietor 
of Mamoorabad to tlie ancestor of defendant, and from the a<lmis- 
sion of defendant’s vakeeh, iha£ the land in debate did at one time 
belong to and had been separated from Mamoorabad: that the said 
land was possessed by the mortgagers, and, if I understand his 
meaning which indeed is by no means clear, a right was transferred 
by them to the defenclant’s ancestor less than sixty years ago, and 
therefore and because the sale purchaser had not been twelve years 
in possession of Mamoorabad when he instituted the suit, the hear¬ 
ing of it is not barred by the rules of limitation. Then as defendant 
had submitted no proof of the land having been granted rent-free 
by royal grant before the acquisition of the Dewanny, and as the 
land had been declared liable to resumption and assessment by the 
special deputy collector, and as the Board of Revenue, in their letter 
of 8th October 1839, distinctly state, in the 3rd paragraph; that 
the zemindar is entitled to tlie revenue of lands of this description 
and quantity held rent-free under invalid titles, he adjudges the 
plaintiff to he entitled to possession. 

This decision is, in my opinion, both insufficient, on the gi'ound of 
the points at issue not having been clearly defined, and contrary to 
law. The first point to be determined was whether the suit is 
barred by the general rules of limitation laid down in the parts of 
the regulations cite^ by the defendant, or whether the claim being 
considered to be of the ifalure of, or to inclnde, a claim to resume 
and assess the land, on account of its being held without title or 
under a title winch is not valid, it is cognizable under Section 10, 
of Regulation XIX. 1793, Section 2, Clauses 1 and 2 of Regula- 
. tion II. 1805, and the precedents on this subject of the Sadder 
Dewanny AdawluL The principal sudder ameen’s reasons for 
deeming the suit cognizable arc not based on the consideration on 
which the decision of this question depends. Secondly, if the suit 
was deemed cognizable, it would then become a question wliether 
the decision of the deputy collector was to be deemed valid and 
of force. This would be a question determinable on a consideration 
of the reasons of Government for relinquishing the land after it had 
been resumed by tlie said decision, of who were the parties to the 
suit and whether the court had jurisdiction. But in the third place, 
as pleaded by the appellant, the claim, if really a claim to resume 
and assess, ought to have been referred, as directed in Section 30, 
Regulation IL 1819, for investigation and decision to the collec- 



ZILLAH PATNA. 


Ill 


tor, in whose court, or, which is the same thing, that of his deputy 
appointed specially for the trial of suit regarding the resumption or 
release of rent-free tenures, the decision under which this tenure 
was declared liable to resumption and assessment having been 
passed, that officer’s would be the proper court to pronounce on the 
validity of the said decision and its sufficiency to determine the 
question of validity or invalidity of the grant under which this land 
is said to be held. The principal sudder amecn’s decision having 
determined these questions, is, I consider, contrary to Section 30 of 
the above cited regulation. Under tfiese circumstances I decree 
the appeal, and remand the suit for re-trisd, after a fresh definition of 
the issues with reference to the foregoing remarks. The value of 
the stamps used in this appeal will be refunded to the appellant 


The 13th December 1850. 

No. 104. 

Appeal from a decision passed by Sheikh Alee Azeem, Moonsiff of the 

Eastern Division, on the 13M May 1850. 

Bhowanee Pershad, (Defendant,) Appellant, 

versus 

Shah Aboo Turab and Musst Fatima, (Plaintiffs,) Respondents. 

Plaintiffs claimed 96 rupees, including interest, on account 
balance of rent of chuk Hissamooddeen Ekdunga for 1255 F., 
under an engagement for the farm of their share of the above 
mouza. The defendant, acknowledging the engagement, claimed 
credit in the amount of the rent, for the rent of 20 beegahs retain¬ 
ed by the plaintiffs in their own cultivation, at the rate of 1 rupee 
per beegah, and further pleaded that haviqg paid to certain 
beldars the amount of the plaintiffs’ oraA*, viz., 100 rupees for 
making mounds, for which sum plaintiffs engaged to give him 
credit in the rent on his presenting the receipts of the beldars, and 
having obtained their receipts for the said sum, not only is there no 
balance of rent due, but the plaintiffs owe him a surplus. He 
added that the plaintiffs had made their own arrangements with 
the beldars for the work to be performed and had given them 
pottahs. The plaintiffs rejoined, denying the order and the pottahs 
to the beldars, and admitted only 10 of the 20 beegahs said to be 
in tlieir cultivation by the defendant. The moonsiff* in his first judg¬ 
ment made no decision on the papnent alleged to have been made 
to the beldars, nor did he make sufficient enquiry as to whether 
plaintiffs cultivated only 10 beegahs or 20 beegahs as mentioned 
in their pottah and the defendant’s kabooleut, but gave credit to 
the defendant for only the rent of 10 beegahs. The second 
principal sudder ameen, therefore, with the judge’s sanction, remand¬ 
ed the case to bis court for re-trial. In the present decision the 
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moonsiff, after enquiring from witnesses who stated the extent of 
the plaintifi'^s cultivation at 8 beegahs, which was less than they 
themselves admitted, has again awarded to the defendant credit 
for only 10 beegahs in the cultivation of the plaintiff, and, after 
making two local enquiries to ascertain tlje quantity of work done 
by the beldars and the remuneration to which they were entitled, 
has estimated the cost of the mound-making at 83 rupees, 8 annas, 
and deducting from that 32 rupees, which, he remarks, defendant 
has acknowledged to have been paid by others, he has awarded to 
defendant credit in his Tcht for the balance, rupees 51 8 annas, 
and decreed the balance*of plaintiffs’ claim after deducting those 
two items. The appellant urges that, as the plaintiffs acknowledg¬ 
ed in their pottah having retained 20 beegahs in their cultivation, 
he ought to have received a deduction of 20 rupees in his rent, 
and secondly, that, having paid 100 rupees for the construction 
of embankments accordftig to the written order of the plaintiffs, 
which he proved by the receipts of the parties to whom the order 
was payable, that sum is due to him by the plaintiffs, and their 
claim ought to have been dismissed, as they were indebted to 
defendant for a considerable surplus above their claim for rent. 
The moonsiffhas stated no reason for believing the statement of 
the plaintiffs regarding their cultivating only 10 beegahs, contradict¬ 
ed as it is by their own admission in their own pottah ; and it 
is evident that he has not been guided by the statement of the 
witnesses; for they stated plaintiffs’ cultivation to be even less 
than they themselves admitted. Secondly, he seems entirely to 
have mistaken the point to he enquired into with regard to the 
written order, which the defendant alleges he discharged in favor 
of the beldars. The points for enquiry evidently were, w^hether 
the plaintiffs had ^rante^d the written order or not, and whether 
the defendant had paid*it; and not what w^s the cost of the em¬ 
bankments, and what part of that cost had been paid by others. 
The enquiry is therefore' incomplete, and the decision defective. 
1 remand the case therefore to be tried again with due advert¬ 
ence to the above remarks: the value of the stamps used in the 
appeal will be refunded. 

The 13th December 1850. 

No. 118. 

Appeal from a decision passed by Sheikh Alee Azeem, Moonsiff of the 

Eastern Division^ on the 2\st May 1850. 

Rasdhuree Singh, (Plaintiff,) Appellant, 

versus 

Sumodh Singh and Jewun Singh, (Defendants,) Respondents, 

Claim to rent of land and the produce of certain gardens, laid 
at rupees 141-5-11. 
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After the pleadinga had been completed and the defendants had 
failed to produce the witnesses subpcenaed at their instance, they, 
the defendants, made application by petition to the court, stating 
that the claim of the plaintiff having been submitted to the arbi¬ 
tration of certain parties named Deendyal and Choolhun Singh, 
those persons had fixed Sicca rupees 21-1-12, which sum they had 
paid to the plaintiff. The raoonsiff took the evidence of Deendyal, 
one of these parties, and of Gujjoo Sah, Oomrao Rae, and Jhubboo 
Singh, who said they had decided the matter between the defendants 
and Muhesha Singh, the brother of'thrf pkintiflf, without obtaining 
the engagement of the plaintiff himself to abide by the decision, 
and had awarded the abovementioned sum, but were not cogni¬ 
zant of its having been paid by the defendants. The moonsift' on 
this awarded the said sum to the plaintiff, who appeals on the 
ground that the decision of the arbitrators having been made witli- 
out his authority and consent, and, althofigh subsequently to the 
institution of tlie suit, without the sanction of the moonsiff’s court, 
W'as null and void, and the moonsiff’s decision irregular and unjust. 
The insufficiency of the grounds of the moonsiff’s decision is un¬ 
questionable. Tlio suit is remanded to his court for re-trial on tlie 
merits, according to the pleas of the parties and without reference 
to the unauthorised arbitration. The value of the stamps used in 
the appeal will be refunded. 

Tue 13tii December 1850. 

No. 119. 

Appeal from a decision passed hy Syud Svjjad AH Khan^ Moonsiff of the 

Western Division^ on the 29M May 1850. 

Ram Pertab Singh and others, (Plaintiffs,) Appellants, 

• versus * 

Ram Gholam Singh, (Defendant,) Respondent. 

Suit laid at rupees 294-1-4, rent of certain malikana lands. 

The moonsiff dismissed the plaintiffs’ suit, on the ground that the 
defendant had obtained the settlement of these lands after tlieir 
resumption, in consequence of his producing a farming lease in the 
nature of a mortgage granted by the father of the plaintiffs. 

The appellants contend that in the lease which comprised only 
the ayma lands, then in the possession of the lessor, an express 
exception was made of the malikana lands in his possession, and that, 
when both tenures were resumed, settlement was made of both in 
one lot, consequently that the insertion of defendant’s name in 
the settlement gave him a title to possession, until the repayment 
of the loan, only upon the lands included in the deed of lease; but 
that the moonsiff, not considering the special reasons for which the 
defendant had been admitted to settlement, bad decided without 
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defining the issues as he ought to have done according to .Act XV. 
1850^ and Section 10, Regulation XXVI. 1814. I find that 
Act XV. was published in the Oordoo Gazette April 19th, conse- 
q^uently long previous to the date of this decision, which is therefoi’e 
irregular having been made without attention to its provisions. I 
accordingly remand the suit for rc-trial with due observance of the 
provisions of the Act in question and of those of the Circular Letter 
of the Sndder Dewanny Adawlut, dated 8th May 1850. The value 
of the stamps used in the appeal will be refunded. 

I • 

% 

IHiE 14 th December 1850. 

No. 116. 

Appeal from a decieion passed by the Moonsiffof the City^ Anund Misr^ 

on the 9th May 1850. 

Mussamut Phooldihee, (Defendant,) Appellant, 

vejsus 

Brijloll, (Plaintiff*,) Respondent 

Suit laid at rupees 147-8, for the amount of a loan on bond with 
interest 

The defendant utterly denied borrowing the money and executing 
the bond, and pleaded the improbability of plaintiff advancing this 
sum, 125 rupees, without security and without registering the bond, 
shortly after having come to a compromise with defendant in a suit 
which plaintiff' had instituted in the name of his son Ram Buksh, 
taking a deed of mortgage and granting a discharge for all other 
demands. The plaintiff denied all concern in the transactions 
above mentioned and connection with his son in them. 

The moonsiff, finding the payment of the money and the execution 
and the delivery of the bond proved by the evidence of the witnesses, 
the correspondence of the seal with that affixed to the deed of dis¬ 
charge produced by the defendant and tliat upon her vakalutnama, 
and not thinking the transactions pleaded by licr to afford sufficient 
ground for discrediting the testimony of the witnesses, decreed 
the claim. 

Appellant pleads as in tlie answer to the suit, and adds that the 
witnesses do not agree in their statements, particularly as to the date 
of the bond, and that Ram Dyal, one of them, stated that the interest 
agreed to be paid was at the illegal rate of 1-4 per cent, per month, 
which circumstance was sufficient ground for the dismissal of the suit, 
and, further, that plaintiff gave in a list of seven witnesses, calling 
them witnesses to the bond, but brought into court only the three 
whose statements were so conflicting, I agree with the moonsiff' in 
thinking that the transaction described by the defendant, even were 
it one between her and the plaintifT, and not his son, which took 
place previous to the date of the bond, is not a sufficient ground to 
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reject the testimony of the witnesses. I find no material variation 
in their statements. Ram Dyal said he did not remember on what 
day of the month the deed was signed and delivered; the other two 
named the date of the bond as the date, viz., 18 th of Bysakh: neither 
of them the 28th, as appellant pleads. With reference to the alle¬ 
gation that Ram Dyal said 1 rupee 4 annas was the monthly rate 
of interest agreed upon, I have to observe that the word in the 
deposition on which this allegation is founded, may bo read either 
^ sood,’ ‘ interest,’ or * sowa,’ a ' quaftej,’ If it be read ‘ sowa,’ 
then the sense will be, a rupee and a quarter was fixed or agreed 
upon; but then there is no word to express* what was agreed upon, 
viz. interest, and the question did not relate to the rate of interest 
but to the term of the bond. If the word be read ^ sood,’ then the 
sentence will be “ o sood rupeya sekra kurar paya,” and interest 
was fixed at 1 rupee per cent.” Had the wiyiess really said the rate 
was fixed at 1-4, he ought to have been asked what he meant, viz. 
whether that was the rate fixed in the bond, or agreed upon by the 
parties contrary to the stipulation in the bond, and the vakeels 
would certainly have put some question of the hind. I therefore 
decide that the word must be read ^ sood,’ ^ interest’ Finally, I do 
not think that the circumstance of all the witnesses to the bond not 
having been brought into court would have been a sufficient ground 
for the moonsiff to have dismissed the suit I can see no reason for 
interfering with the moonsiff’s decision, which is accordingly affirmed 
without calling on the respondent to answer, and the appeal is 
dismissed. 


The 24th December 1850. 

No. 120. 

• • 

Appeal from a decision passed by Moulvee Syud SScyjad All Khan^ Moonsiff 
of the Western Division^ on the May 1850. 

Sheikh Mahomed Ali and others, (Plaintiffs,) Appellants, 

versus 

Hceramun Rae and others, (Defendants,) Respondents. 

Suit to obtain payment of a deposit of rupees 208-5-8 in the 
hands of the magistrate, being the share due to the plaintiffs of the 
price of certain lands, denominated “Camp Danapoor,” purchased 
by Goverment, which had been included in plaintiffs’ purchase from 
Heeramun and Dealie defendants of a share of mouza Daoodpoor. 
Bahadoor. 

The plaintiffs stated that they purchased the above named defen¬ 
dant’s share in the above named mouza, including the lands called^ 
“ Camp Danapoorthat Government after the date of plaintiffs’ 
purchase having taken their lands for public purposes, the plaintiffs 
were entitled to receive the proportion of the purcliase money cor- 
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responding to the share sold to them ; that the sellers, defendants, 
had acknowledged their right in sundry petitions to the civil courts 
and to the collector, nevertheless they and the other defendants 
opposed their claim when urged before the magistrate, who in con¬ 
sequence withheld payment until the right of the plaintiffs should 
be established in the civil court The defendants denied that the 


lands in dispute formed any part of tlie property sold to plaintiffs, 
and pleaded that they had been taken by Government previous to 
the date of the sale of the pro[)erty to the plaintiffs. The defendants, 
sellers, disavow the petitions referred to by the plaintiffs, saying, if 
plaintiffs got them presented by some fraudulent device, they never¬ 
theless cannot avail any thing in their favor. The other defendants 
plead that if the sellers presented any such petitions to the court 
and to the collector, as plaintiffs plead, they must have done so in 
collusion with them for the purpose of defrauding these defendants 
of the purchase money receivable from Government, which was the 
only property remaining to the sellers, who were indebted to them 
and had let in farm to them, as security for repayment of loans, this 


very property. 

The moonsiff, in his decision, has determined only the following 
points: first, that the purchase of Government was prior to that of 
the plaintiff, and secondly, that Kefayut Hossein, Sobhan AH, 
Muhumud Walee, Kasheeram, Hurnam Singh, and Subdul Singh, 
defendants, had claims still unsatisfied, against the selling defen¬ 
dants, at the time of their sale. And further he states his opinion 
that if tlie sellers made the acknowledgments in question with a 
view to defraud their creditors, or the plaintiffs got them to make 
them for their (plaintiffs’) own ends, those acknowledgments could 
not be recognised or upheld, considering the loss which might there¬ 
by be entailed oq the creditor defendants. 

Now the above are hot all the points in debate. There are others 
which should have been enquired into. The first issue is whether 
the sellers did include the lands named camp Danapoor in the 
bargain made with plaintiffs, whether specifically by name, or in 
such wise as that the fact must be inferred. And first, it would be 
necessary to ascertain from the parties themselves, or their pleaders, 
if it were not clear upon the pleadings, whether the deed of sale 
contained specific mention of this property or not, or whether, 
according to the terms of the deed itself, the fact of this property 
being included in the sale was doubtful or clear. If it were not 
specified, or if it could not be inferred from the terms of the deed 
whether they were excluded or included, or if the deed itself could 
not be produced in court, then it might become necessary to decide 
the questions, whether the sale to Government preceded or followed 
the sale to plaintiffs, whether the petitions to the court and to the 
collector were really presented by the defendants, sellers, and whe- 
^ ther those petitions were collusive between plaintiffs and those 
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defendants and fraudulent, and had for object tlie detriment of the 
defendants’ creditors or not For the date of the sale to Govern¬ 
ment is a fact which would only be relevant as affording a presump¬ 
tion whether the property in dispute was or was not intended to be 
included in the sale. If its inclusion in the sale be not a matter of 
doubt, that point would be irrelevant In like manner the acknow¬ 
ledgment of the defendants, in the petitions to the collector, &c., 
being only secondary evidence to the sale of this property, can be 
received only to corroborate, or on failure for some valid reason to 
produce the direct evidence, viz. the (feed of sale, or in the event, 
as before observed, of the deed of sale being insufficient to settle the 
point. The strongest ground of the appeal in this case is that the 
moonsift did not previous to his decision settle the issues in a pro¬ 
ceeding according to the provisions of Section H3, Regulation XXVI. 
1814 and Act XV. 1850, although his decision bears date 
31st May, subsequent to the promulgation df the said Act. 1 there¬ 
fore decree the appeal, and, annulling the decision of the moonsifF, 
remand the suit to his court to be triM over again, with due atten¬ 
tion to the above laws and to the foregoing remarks. The value of 
the stamps used in the appeal will be refunded. 


The 24th December 1850. 

No. 121. 

Appeal from a decision of Moulvee Syud Sujjad Ali Khan^ Moonsiff of 
the Western Division, passed on the May 1850. 

Bissesur Dutt, (Plaintiff,) Appellant, 

versus 

Buhadoor Ali, (Defendant,) Respondent. 

Suit to get possession, by purchase by fight of neighbourhood, 
upon mouza Ghunsampore Bulyaree, laid at rupees 109-11-9. 

This is a suit under the Mahomedan law of shoofa, and the 
appellant urges that as it was dismissed without taking an exposi¬ 
tion of the Mahomedan law from the law officer, and without a 
settlement of the issues according to the provisions of Regulation 
XXVI. 1814, Section 10, and Act XV. 1850, promulgated 
before the date of the decision, the said decision is invalid, and the 
enquiry incomplete. Both these pleas are substantiated from the 
proceedings. 1 therefore decree the appeal and remand the suit 
to be again tried with due observance of the laws above cited, and 
after ts^ing an exposition of the law of shoofa from the law officer. 
The value of the stamps used in this appeal will be refunded. 
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The 24th December 1850. 

No. 123. 

Appeal from a decision passed by Sheikh AH Aeeem, Moonsiff of the 

Eastern Division, on the ^th June 1850. 

Jhao Loll, (Plaintiff,) Appellant, 

versus 

Musst. Bundhoo, (Defendant,) Respondent. 

Suit laid at rupees 2121-5-4, for the amount, of a bond, witli^V* 
interest. 

The moonsiff dismissed*^this suit without having settled the issues 
according to Regulation XXVI. 1814, Section 10, recording 
them in a roobakarec conformable to that law, although Act XV. 
1850 had been promulgated before the date of the decision. 
The reason assigned foi; the oinission'ls, that the case was ready 
for hearing before the promulgation of tlie Act, and the proofs and 
enquiries had been completed. As the appellant makes this one of 
the grounds of his appeal, and I do not think the moonsifFs reason 
suflScient, as cases ready for hearing are not expressly exempted 
from the operation of that Act, and Section 1 of the Act declares 
that Section 10 of Regulation XXVI. 1814, shall be applicable 
to all suits instituted in tlie courts of the moonsiffs, I feel myself 
compelled to remand this suit as the decision is illegaL 

The appeal is decreed, and the suit remanded for re-trial accord¬ 
ingly. The value of the stamps will be refunded. 

The 24th December 1850. 

No. 124. 

Appeal from a decision passed by Sheikh AH Aseem, Moonsiff of the 

Easlern DAiision, on the \lth Jup.e 1850. 

Hossein Ali, (Defendant,) Appellant, 

versus 

Sheo Pertaub Singh and others, (Plaintiffs,) Respondents. 

Suit to recover possession on land measuring about 1^ beegah, 
belonging to Ibrahimpoor, bordering on Jeitpoor, the defendant’s 
property, with wasilat, laid at rupees 60-6-11. 

The plaintiffs urged that the ancient boundary separating the 
lands of Jeitpoor to the south from those of Ibrahimpoor, to the 
north was a road (dugur,) that to the east of the village of Ibra¬ 
himpoor is a Bota (bed of a nullah dry in the dry season) running 
nortn and south through the said dugur, and that the land in dis¬ 
pute for which plaintiffs continued to receive rent up to 1250 F. 

^ uiclusive from defendants Bhoop Rai, Jhumun Rai, and Gunesh Rai, 
who cultivated it, is situated to the east of the sota and to the 
north of the dugur before mentioned j that these parties falling in 
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arrears, the plaintiffs were obliged to sue them in the collector’s 
kutchcrry, when Jhuniun Rai and the proprietors of Jeitpoor collu- 
sively together represented that the lands belonged and were in 
possession of the latter as part of Jeitpoor, and prevailed upon the 
collector to dismiss the suit for arrears, by showing a map aiad 
measurement papers of*mouza Jeitpoor. The appellant, as one of 
the defendants, answered that he would prove that Jhumun Rai, 
the cultivator of this land, had long paid the rent to the said 
defendant and the other proprietors of Jeitpoor, and that the map 
and other papers of deputy collector Uzmutoolla’s measure¬ 
ment of Jeitpoor, and the surveyor’s map, equally showed the land 
to be included in and to belong to the rukba of that mouza, 
and that plaintiffs had failed to make any remonstrance against 
its being included in Jeitpoor at the surveyr 

The moonsiff, after deputing his record-keeper to make a local en¬ 
quiry made his first decree for the plaintiffs on the following grounds. 
The defendants adduced in proof an extract from the measurement 
(khusra) of their mouza Jeitpoor made by Ruheem Khan araeen. 
This extract, the moonsiff remarked, is an entry of 1 boegah, 9 cottahs, 
15 dhoors, described as dugur on the boundary of Ibrahimpoor, and 
none of that land was described as cultivated, as it would have been 
had the disputed land been included in it, as the record-keeper’s map 
makes it appear. For he observes also that the witnesses brought for¬ 
ward by the defendants say the disputed land had been cultivated 
seven years, and the defendants, in their answer, that they had been a 
very long time in cultivation, therefore it is clearly admitted that they 
were not uncultivated at the date of the measurement, viz. 9th Maugh 
1252 F. It was clear therefore, the moonsiff thought, that the dis¬ 
puted land was no part of the dugur, but part of the lands of Ibrahim¬ 
poor, of which it, the dugur, in question, is the^ southern boundary, 
as appears by the extract from the khulim aforesaid. Besides, the 
defendants had not pleaded that the disputed land was a part of the 
dugur in question. For these reasons] the moonsifp did not believe 
the statements of the witnesses examined by the record-keeper, who 
stated that the defendants had long been in possession of the lands; 
and as the plaintiffs had, moreover, complained that their evidence 
had been taken in their absence, the moonsiff set aside the evidence 
afforded by this local enquiry. The case was remanded to his court 
on the ground that he ought not to have omitted to make a farther 
local enquiry, if the report of the record-keeper was liable to be set 
aside. This enquiry has been now made, set aside on the objections 
urged by the defendant, and a third enquiry made. The report of 
the last ameen, Mr. Tammage, represents the land on the evidence 
of the neighbours to belong to Ibrahimpoor, but to have been for 
the last seven years in the possession of the proprietors of Jeitpoor. 
Upon this report and the reasons of his first decree, the moonsiff 
has founded his present decree now appealed from. 
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The chief reasons of the appeal are these. Firsts tliat the ameen’s 
enquiry was made in the absence of the appellant and his agents; but 
what was the reason of their failure to attend ? He says his agent 
obtained leave from the ameen to be absent But the ameen complains 
of this absence in his report, and I am of opinion that neither appel- 
lant nor his agent was justified in withdrawing from the investi¬ 
gation on any pretext, particularly after the parties had already sus¬ 
pended the proceedings for four days, on the plea that they were 
going to arrange the matter amicably. Another ground of the 
appeal is, that the plaintifis %ad adduced in proof of the claim a 
map in which he could nofr trace the disputed land, nor could the 
ameen make the said map coincide with the lands pointed out by 
the plaintiffs. This appears to me a frivolous objection, because 
if plaintiffs’ statement can be proved without the said map, liis 
having cited it as a proof in his favor cannot matter one way or 
the other, provided it dotes not prove the contrary of plaintifls’ 
statement, and this is not by any means apparent In my opinion 
the reasons assigned in the moonsiff’s first decision are quite suffi¬ 
cient to support a decree in favor of the plaintiffs, independent of the 
evidence of the ameen’s report For the appellant not having denied 
the allegation of plaintiffs, that the ^ dugur^ in question was the 
boundary separating the two estates, and not having pleaded that 
the disputed land was a part of what was formerly the dugur, 
the extract from the khusra adduced in evidence by himself 
showing a road, not cultivated land, bounding the lands of Ibrahim- 
poor, it is clearlv shown by his own pleadings and proofs that the 
disputed land belongs to Ibrahimpoor. Moreover, the appellant 
has utterly failed to show, by the measurement papers and the 
survey map, as he undertook to do in his answer, that the lands 
belonged to, and were included at the professional survey in, Jeitpore. 
The only measurement pajer adduced by him is the extract above- 
mentioned, and in place of the surveyor’s map he has given onl^ the 
ameen’s thakbust nuksha,” from which nothing can be seen for or 
against the statement of either party. There remains to be noticed 
the evidence of witnesses examined by the appellant as defendant. 
Quite Sufficient has been said above to afford ground for discrediting 
this. I therefore see no reason to distiu’b the moonsiff’s decision, and 
hereby confirm it, dismissing this appeal. 
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The 27th December 1850. 

No. 125. 

Jppeal from a decision passed by Sheikh Alt Azeem^ Moonsiff of ike 

Eastern Division^ on the 22nd June 1850. 

Nanuk llukshj (Defendant^) Appellant, 

versus 

Gunput Singh, (Plaintifif,) Respondent 

Suit, laid at Company’s rupees *62^2-11, to recover the amount 
of a bond, with interest • 

The moonsiff decided this case without previously defining the 
issues in a proceeding according to Section 10, Regulation XXVI. 
1814, although Act XV. of the current year*had been promulgated 
before the decision. This is the chief ground of the appeal; and 
the mooiisifl'’s decision being irregular,* I therefore annul it, and 
remand the suit to be again tried after due observance the law. 
The value of the stamps will be refunded. 

The 28th December 1850. 

No. 15 of 1848. 

Appeal from a decision passed by Mr. E. DaCosta, Principal Sudder 

AmeeUy on the Ath February 1848. 

Ram Furkash Singh, (Appellant,) PlaintiflF, 

versus 

Bhugwan Singh and Nursing Narain Singh, sons of Ramkoomar 
Singh, deceased, and otlicrs, (Defendants,) Respondents, 

Suit for possessioa on a sixth share (3f*Fureo Khass, with mesne 
profits, laid at rupees 309-4-3. 

The rights and interests of Sheokebrd Singh were purchased, the 
plaintllf pleaded, by him at a sale in execution of a decree on the 
29th December 1843; that Sheokebul was entitled to, and in pos¬ 
session of a sixth share, when the sale took place; and the defendants 
opposed and oppose his (plaintiff’s) taking possession of it. The 
only one of the respondents, who answered in the appeal, viz.. 
Nursing Narain Singh, had with his brother Bhugwan Singh pleaded 
in the lower court, as defendants, that, as they had no right to the 
estate daring the life-time of their father Rajkoomar Singh, they had 
been improperly made defendants. At the same time they asserted 
their father’s right in the whole estate, and denied the right of Sheo- 
kebul, and consequently of the plaiutifi* in the estate. Rajkoomar 
Singh, being made defendant in consequence of this plea, died without 
making any answer, and his sons made no further reply to the suit, 
although notice had been issued to them as his heirs. 
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The principal suddcr ameen dismissed the suit on the grounds 
following: ** The plaintiff has failed to substantiate his claim. There 
is no documentary proof whatever to support his statement that Sheo- 
kebul was proprietor of a sixth share. Indeed it is proved from his 

g randfather Gnureeba Rai’s answer filed IQth August 1836^ that 
e had no right or interest whatever in the estate. For these rea¬ 
sons the evidence of the witnesses brought forward to prove the 
extent of SheokebuPs share is unworthy of credit “This decision was 
reversed by this court’s decision of the 4th July 1849, which has ■ 
been reversed in appeal by‘the Court of Sudder Dewany Adawlut on 
the 20th April last, and the'^suit has been remanded for re-trial in 
the following terms. “ The application for special appeal is on two 
grounds: first, that the judge relies on certain miscellaneous orders of 
the provincial court of IDth September 1832 and 21st February 1833, 
although it was expressly stated in the appeal pleadings that those 
orders had been set aside by a regular decision of the pundit and 
principal sudder ameen, which had been confirmed in appeal up to 
the Sudder Court We find that there was such a statement 
distinctly made in the answer in appeal, and it was the duty of the 
judge, under Clause 3, Section 10, Regulation XXVI. 1814, to 
have recorded the points to be decided in the appeal after consider¬ 
ation of the appeal pleadings, allowing an opportunity for adduc¬ 
ing such further evidence as he might think proper in the appeal 
stage.” “ The judge’s proceedings are irregular and defective, 
inasmuch as he made no such record of the points to be established 
after perusal of the appeal pleadings; and upon this ground we must 
admit the special appeal, and remand the case to the judge fora 
fresh investigation in conformity with the law.” 

A second point has been also noticed in the application, to which 
the judge must advprt fully in passing his fresh decision. This 
is that the judge has givdh no reason mr his opinion that an ad¬ 
mission made by one Ghureeba Rai, in an answer filed 10th August 
1836 to a suit, is not to be considered as binding on his heirs, ac¬ 
tually succeeding to his rights, even supposing that answer to 
have been collusive in the suit in which it was given.” 

With reference to the first point It appears that a proceeding 
according to the provisions of Section 10, Regulation XXVI. 1814, 
was duly held and recorded in the first trial of this appeal; but owiug 
to the omission of the decree writer to insert an abstract of its 
purport in the body of the decision, it was not brought under the 
notice of the Sudder Court In the proceeding in question a reason 
for not hearing the respondent in appeal was given, viz., that 
he had not answered in the character of defendant in the lower 
court, and permission was given to the appellant to show proofs 
wliich he wished to bring forward in refutation of the reasons 
of the decision of the lower court As, however, the suit has now 
been remanded in order that tlie respondent may be heard, and 
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as the plaintiff’s proofs were admitted in tliis court, permission 
was consequently given in an order, dated yesterday, to the re¬ 
spondent to rebut them by the document of which mention is made 
in the decision of the Sudder Court This document is a decision of 
tlie first principal sudder ameen, and the question now to be 
decided is whether tlie miscellaneous orders of the provincial court 
of the 9th September 1832 and 21st February 1833, were set aside 
by this decision or not These orders confirm the miscellaneous 
order of the judge of the 8th January 1820, by whicli the posses¬ 
sion of Balgovind Singh, son of Dboriti Singh, was upheld upon 
a third sliare of Pureo Khass and Moluitipore Pureo, against tlie 
application of ITjrawul Singh, who asserted his sole right and 
possession upon Mohunpore, and of Rajkoomar, who asserted his right 
to 3-4th5 of Pureo Khass, each denying the several deeds by wliich 
Balgovind asserted that Doond Singh’s riglit to Mohunpore and 
Pureo respectively had been acknowledged by tliem. It appears 
also that this case in tlie judge’s court arose out of Ujrawiil Singh 
proceeding to destrain the effects of the cultivators of Mohunpore, 
and being opposed by Ghureeba Rae, wlio was proceeding to 
distrain the effects of the same cultivator. In passing tliese orders 
the provincial court of appeal referred Ujrawul Singh and Raj- 
kooraar Singh to regular suits for the establishment of their alleged 
rights- Accordingly Ujrawul Singh instituted a suit against Bal¬ 
govind Singh and others, son of Doond Singh and heirs of Hiirnam 
Singh his brother, and Slieokebul Singh, grandson of Ghureeba Rae, 
for the third share of Mohunpore Pureo. The pleadings show that 
that mouza was a distinct property, and was purcliased at a different 
time by different parties and in different names from Pureo Khass. 
Doond Singh’s title was admitted in a separate sherakutnama for 
each rnouza alleged to have been granted by IJjrawul Singh and 
Rajkoomar Singli respeotively, and the slieralfutnama for Mohunpore 
Pureo was adduced in evidence by the defendants. The pundit 
principal sudder ameen not deeming it authentic decreed the suit 
of the plaintiff. But althougli the principal sudder ameen 
speaks of both deeds in his faisula, his decision can only affect 
the one which related to the property in litigation in the suit 
before him. Further, it is quite clear that this decision, if it 
be understood to set aside the orders of the provincial court 
adduced by the appellant as far as they affect Mohunpore Pureo, 
still leaves them untouclied as far as they affect Pureo Khass, which 
was not in litigation before the principal sudder ameen. 

I come now to the consideration of the second point. In the former 
decision of the court, it was considered that the following plea of the 
appellant was good ground of objection to the decision, viz. ** Secondly, 
Ghureeba’s answer was probably collusive, and could not be binding 
on his heirs actually succeeding to his rights, or be received as proof 
tliat they had not possessed rights as his heirs, because none of the 

38 



121 


ZILI.AJH FATNA. 


present defendants had been parties in the suit in whose favor 
Ghureeba’s admission had been made.” The opinion that a collusive 
answer on the part of Ghureeba Bae cannot be binding on his heirs 
actually succeeding to his rights^ cannot certainly be supported. 
The proposition is inaccurate. However, ^it may be ruled, I think, 
that this answer cannot be admitted in this case to prove that his 
heir had not possessed a right in this mouza as his heir, because, 
as said in the decision, this is not a cause between that heir and a 
party to whom Ghureeba Rae was opposed in the cause in which 
the said answer was filed. ''The cause is one between the purchaser 
of his rights at an auction sale, alleging that he and Ghureeba Rae, 
the one in succession to the other, actually retained possession 
upon a share of the estate up to the day of sale, and a party now in 
appeal asserting Raj Koomar’s title, and his own in succession to 
him to the whole estate, notwithstanding that the said Raj Koomar 
had, in the very answer which Ghureeba Rae is said to have filed 
jointly with him, admitted the right and possession on a one-third 
share of Doond Singh, wdiose heirs, it is to be presumed, do not dis¬ 
pute the plaintift'^s title to half of that third share, since the plaintifl’ 
has not included them among the defendants, though he asserts that 
they are only in possession of and entitled to a sixth share. It 
might, it will be seen, be very proper to permit the purchaser of a 
right exposed to sale by order of the court to bring proofs of the 
actual possession and exercise of such a right, which might contradict 
the former answer of the party from whom the right was derived, 
although it might not be proper to permit the lieir of that party to 
bring such proofs or to allow him to benefit by them. If not, the 
heir of the fraudulent party would be the party most likely to be 
the gainer, so far from being the sufferer by the fraudulent answer, 
and a wider door(be opened to frauds on judgment creditors and 
the purchasers at sales'who help them to recover their dues. This 
modification of the reasons for the former judgment does not, in my 
opinion, affect or deteriorate from the strength of the appellant’s case. 
The reason above given is sufficient for the admission of proofs of 
SheokebuFs right to and possession upon the share of Pureo Khass 
claimed by him; and these points for the other reasons stated in 
the former decision 1 consider established. 1 therefore again decree 
for the appellant, and, reversing the decision of the principal sudder 
ameen, award to him possession upon a sixth share of the said 
mouza Pureo Khass, with mesne profits, to be ascertained in course 
of execution of tliis decree; interest thereon from the date of their 
being ascertained and all costs in both courts, also with interest to 
the date of payment of tlie same from respondents. 
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The SlsT December 1850. 

No. 12 of 1844. 

Appeal from a decmon passed by Mirza Mahomed Sadeek Khan^ Sadder 

Ameen^^on the V6th January 1844. 

Muzlmr Nubbee and others, (Defen<lants,) Appellants, 

versus 

Radha Kishen, (Plaintiff,) Respondent 

Suit to set aside a settlement proceefling of the revenue autliori- 
ties, and to obtain possession, with mesne*profits from 1248 to 1250 
F., both inclusive, upon beegahs 38, biswas 18, and dhoors 6 of 
ayma land in Shahbazpoor Noohsa, known in ^the public records as 
chuk Muhmood, and to have plaintiff’s name registered as the pro¬ 
prietor, laid at rupees 612-9-8. 

The plaintiff stated tliat the whole of tile ayrna land in Shah¬ 
bazpoor Noohsa, &c., called in the public records chuk Muh¬ 
mood, was entered in an inventory of Noor-ool-Hussun’s pro¬ 
perty by his judgment creditor, and sold in execution of a decree 
held by him by order of the court; that Gokool Chunder was the 
purchaser, and was put in possession after attachment and collection 
of the rent by the canoongoe, in consequence of sundry protests, 
especially that of Ram Dhun Singh, calling himself farmer of 8 
beegahs of land belonging to the said ayma holding of Lateefa, 
wife of Asmutoollah, who was the ancestor of the defendants ; that 
Gokool was put in possession after rejection of these protests by the 
moonsiff, the lands being pointed out by the canoongoe, and him¬ 
self and his heirs in succession to have continued in possession till 
the land was subjected to assessment by the special deputy collec¬ 
tor ; that plaintiff*, who had succeeded, to hj^ adoptive father 
Sheosuhay, obtained the temporary settlerabnt for the Fusly year 
1247, but notwithstanding this length of possession, in his absence, 
and without issuing notice to him, the deputy collector, on ti)e 
ground of certain decisions of the moonsiff’s court, made the per¬ 
manent settlement with defendants, who thereby got possession. 
The reasons for suing to set aside the proceeding of settlement 
were, first, that the deputy collector was bound by Regulation 
VIL 1822 to settle with the lakhirajdar in possession, and plain¬ 
tiff was in possession by right of the purchase of Gokool Chund, 
and had a right, while defendants had no riglit to the settlement 
thereof. Secondly, that the deputy collector improperly took the 
decisions of the moonsiff to be proof of the possession of defendants. 

The defendants urged, in reply, that plaintiff claimed land of 
Shahbazpoor Noohsa according to the purchase at sale, not chuk 
Muhmood in the possession of defendants ; that by plaintiff’s own 
admission they were not the same, but distinct lands; that the 
plaintiff had admitted in the moonsifTs court, and the decision of 
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the moonsiff* in the suit established the fact that plaintift’ was not in 
possession of the lands of chuk Muhmood, of which he even denied 
the existence; had he been, he would have defended the resumption 
suit or appealed from it. 

In decreeing the suit of plaintiff, the §ndder ameen gave the 
following reasons in his judgment;—By the admission of the de¬ 
fendants the facts of the purchase of the ayina land in Shah- 
bazpoor Noohsa by Gokool Chuncl, ancestor of plaintiff, and 
his possession and that of plaintiff in succession to him upoh 
the said lands, are established, tlierefore there is no need of proof in 
regard to them. There* remains to be examined this question, 
w'betlier the lands settled with defendants are the same as those 
purchased by GokoqJ Chund, or distinct from them. He decided 
that they were the same, and that the plaintiff being tlie party in 
possession was entitled to^the settlement. 

The appellants urged that the moonsiff having decided in a 
suit in his court that the lands were distinct and separate, and 
that appellants W'Cro in possession of chuk Muhmood, the pre¬ 
sent decree not only contradicted that decision, but contraven¬ 
ed Section 16, Regulation III. 1793; that the sadder ameen 
had misstated their pleas in saying they liad admitted the pur¬ 
chase of the ayma land in Slialibazpoor Noohsa by Gokool Chund, 
and his possession and that of the plaintiff upon them; that 
plaintiff was not described by the resumption decree as the party in 
possession. Had he been in possession of the land, he would have 
protested against the omission of his name as occupant, hut he did not- 
Hc was not even in attendance on the ameen sent to measure it If 
Noor-ool-Hussun had ever any title or concern in chuk Muhmood 
possessed by them, his name would have been found at some time in 
the public record* Butit never had been found in them. Thence 
appellants drew^ the conclusion that the ^ands purchased at the 
sale were distinct from chuk Muhmood settled with them. They 
drew the same inference from the settlement having been made 
with them, on the ground of the proof of their possession afl'ord- 
ed by tlie moonsift'^s decision, and from several other facts. 

A decision of a former judge on this appeal was reversed by the 
Sudder Dewanny Adawlut, on the ground that it had been given on 
insufficient grounds without a full hearing of the merits; and the 
directions of the Sudder Dewany Adawlut to this court were to 
enquire fully into the claim and to record a judgment upon it, with 
reference to the evidence which might he adduced. The case 
being now brought forward for rehearing, it appeared to this court, 
as it had appeared to the sudder ameen, that, as plaintiff had sued 
on the ground of his predecessors and his own long period of 
occupancy up to the resumption; and as the defendants, both in the 
low^er court and in appeal, while contending that chuk Muhmood 
titled with tliem was distinct from the land purchased at sale, did 
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not deny the right oftNoor-ool-Hussun to the said land; moreover, as 
he did not urge, in his appeal, that tlie lower court had made any 
important omission in not investigating the question of Noor-ool- 
Hussun’s right to the land, the decision hinged on the sole ques¬ 
tion whether the lands were identical or distinct. For it seemed 
to me that defendant could not plead the existence of two scx)arate 
properties without hazarding the consequence inseparable from the 
establishment of their identity, viz. that defendants had no right, 
unless indeed tlioy liad asserted tlieir right to both and denied 
Noor-ool-Hussiin and the plaintiirs i^gkt to either, which they 
never did. The identity, therefore, of* the resumed and settled 
ayma with that sold to Gokool Chund having been established to 
iny satisfaction, judgment was given for the respondent, and the 
decree confirmed. 

I'ho case has now been again remanded by tlie superior court, 
which has decided that, besides the point*of the identity of the land 
delivered as purchased by Gokool in execution of a decree against 
Noor-ool-Hussun, with the lands for which the settlement in ques¬ 
tion was made with the defendants, there Avere two other indispen¬ 
sable points to be established before the suit could even be entertain¬ 
ed. These firsts had Noor-ool-Hussun any rightand titlein these 
lands ? Secondlyi if he had, of what nature were they ? that is, were 
they lakhiraj, such as would have entitled him to a settlement on 
half jumma in preference to the defendant? Proof having been called 
for from the parties on these points, the respondent points to 
the proceeding of the judge of the 4th May 1845, confirming the 
sale which took place on the 4tli September 1824, in the collector’s 
kutcherry. lie contends that, as the sale took place previous to the 
promulgation of Regulation VIL 1825, the rights of Noor-ool- 
Hussun were necessarily, as then usual, define^; that the land was 
sold and delivered aaayrna land, the property of Noor-ool-llussun, 
in his actual possession; that as no suit in the 25 years which have 
since elapsed has been instituted to cancel the sale or to reverse 
this order, it is sufficient proof not only of Noor-ool-Hussun’s title 
but of his title as lakhirajdar; and with regard to his title to settle¬ 
ment at half jumma, all holders of ayma lands resumed by the 
collector got a settlement, according to the present rules of Govern¬ 
ment, at this rate of assessment The appellant having obtained 
special permission to put in documents in the appeal, on the ground 
that Noor-ool-Hussun’s right had not before been defined to be 
an issue to be tried in the case, filed a copy of a moonsiff^i return 
to a purwanna directing him to mve possession to the purchaser 
His object was to prove by this document that Noor-ool-Hussun 
had no right. This document is dated 27th January 1827, and 
mentions that several parties had protested against possession 
l)eing given on the ground that Noor-ool-Hussun had no right. 
Possession was however given notwithstanding. It appears to me 
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that the sale took place and possession was ^iven on the lands^ 
on the ground that they were the property in his actual possession^ 
of Noor-ool-Hussun. Noor-ool-Iiussun’s right, not having been 
questioned in a regular suit within twelve years from the final 
delivery of possession to the purchaser, is established by the silence 
during this period of the parties, if there" were any, claiming a 
preferable right. More than twelve years had elapsed from the date 
of delivery of possession to the date of resumption of chuk Muh- 
inood, which, by the decision of this court of the 29th of August' 
1848, was established to <be'the same as the ayma land in Shah* 
bazpoor Noohsa, delivered to Gokool Chund after the sale. It is 
clear from the roobakaree of settlement and the rules for assessing 
rent-free tenures, that the settlement would equally have been made 
at half jumma either with Noor-ool-Hussun or any other party 
appearing to bo in possession. The resumption proceedings having 
declared the land to be 'ayma rent-free liable to resumption and 
assessment; and the proofs as detailed in the above mentioned 
decisions of the court having established its identity with the 
ayma sold and delivered as the property of the said Noor-ool- 
Hussun, Noor-ool-Hussun then had the right of lakhirajdar to 
obtain settlement at half jumma. With regard to the competency 
of the court to entertain this suit, it is unnecessary to do more 
than revert to the decision of the Sudder Court to show that it is 
competent. Regulation XIIL 1825, Section 4, it is ruled, applies 
only to suits in which a plaintift* sues for reversal or alteration 
of a settlement, on any other ground except that of being himself 
the holder of the old lakhiraj tenure or his representative. In 
this case the plaintiff sued on this very excepted ground, which 
makes the suit cognizable according to the above definition. Being 
of opinion that Noor-ool-Hussun was the rightful owner of the 
property settled with defendants, and entitlc^d as lakhirajdar to a 
settlement at half jumma, and that respondent was in possession 
in succession to the party who purchased the rights of Noor-ool- 
Hussun on the resumed land at the time of its resumption, and was 
consequently entitled to the settlement at half jumma, 1 again de¬ 
cide in his favor, dismissing the appeal, confirming the decree of 
the lower court, and awarding payment to him from appellants of 
all the costs with intei’est to the date of payment. 
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Present : D. PUINGLE, Esq., Judge. 


The Oil'll December 1850. 

Appeal No. 19 of*1849. 

Principal Sudder dmeen, Moulvee Rooknooddeen. 

Bundoo Mundul, (Plaintiff,) Appellant, 

versus 

Neemchund Naik, (Defendant*,) Respondent. 

Brij Lai and Gobindchund, Vukeels for Appellant, 

Fuqueera LaU Vakeel for Respondent, 

Action for damages in formd pauperis, for value of cattle and 
their produce, laid at rupees 1271-12-6. 

The appellant, plaintiff, thus claiming the value of two buffaloes, 
as carried off by respondent in 1247, with produce, milk, &c., esti¬ 
mated as above. The respondent there replying, that a buffaloe 
cow with calf and a heifer had been pledged to him by appellant, 
on account of a debt due by him, as was at the time duly record¬ 
ed in the liath buhye, to which and the subscribing witnesses he 
appeals in proof of it. 

The principal sudder ameen, in his judgment, finding the plea of 
the respondent duly established by witnesses, and the entry as 
represented, dismisses the suit •, * 

In appeal, it is ur^fed that only two witnesses were examined on 
th6 part of the appellant, and that the entry in the hath buhye is 
a fabrication, else security would have been required from appellant, 
of which there is no trace. That in respondent’s suit against appel¬ 
lant before the moonsiff. No. 412, he denied taking these cattle, 
as was there pleaded by appellant, being contradicted by his admis¬ 
sion now made. 

Judgment. 

Fi’om inspection of the decree In the suit before the moonsiff, in 
execution of which the appellant was imprisoned, it is found that 
he there claimed credit in account, for the value of cattle so taken 
by respondent, which having failed to establish, this was disallow¬ 
ed by the moonsiff. It is clear, therefore, that the appellant consi¬ 
dered these to have been taken in payment of his debt, or why 
did he claim credit on this account? For which, it is obvious, no 
claim can be revived. The appeal is therefore dismissed. 
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The 9th Deckmbkh 18o0. 

Appeal No. -of 1849. 

Principal Sudder Jmeen, Moulvee Itooknooddeen. 

Raja Ram Koomar, (Defendant,) Appellant, 

vers?is * 

Mustik Lai, (Plaintiff,) Respondent. 

Seeiulchund, Vakeel for Appellant, 

Gvpeemohun Burat and Mirza AA/nud, Vakeels for Respondent, 

An action of ejectment and for mesne profits, laid at rupees 
1075-4. 

The respondent, plaintiff below, appears as purchaser, at a khas 
mehal auction sale of.mouza Loukhai, of which possession having 
been duly convoyed, he was ousted, it is alleged, in 1254, by appel¬ 
lant and Jiis servants, cQ-defendants, whose defence being under¬ 
taken by appellant, it is there contended that tlie land in dispute 
appertains to mouza Mugoorjan, likewise a resumed mehal, which 
appellant had purchased from the proprietor. 

The principal sudder ameen recording, in his judgment, that 
though ten months had elapsed, the appellant here had failed to 
exhibit any proofs in support of that alleged in his defence, or to 
produce liis witnesses, of whom he liad taken charge six months 
before, on issue of the subpoena- The suit being therefore decreed 
in plaintifTs favor. 

In appeal, it is urged (1) that appellant there withheld his exhi¬ 
bits, because of the principal sudder ameen disregarding his appli¬ 
cation for deputation of an ameen to the spot, who, however, 
afterwards brought these, and prayed for a review, which was not 
granted; (2) that if the co-defendants, in collusion with the plaintiff, 
so took charge of the witptsses, appellant should not be the sufferer; 

(3) that appellant had gained a suit for possesS^ion of this very land, 
on a former occasion, as a local enquiry would have established; 

(4) that this land was never settled with respondent, and if now 
awarded him, must nullify the settlement made with appellant. 

Judgment. 

The simple issue here raised, for adjudication of this court, is, 
whether the land in dispute be the same as was conveyed to the 
respondent by amulnameh of the collector. Now from the answer 
of the appellant, filed in the lower court, it is seen, that he admits 
that the proclamation for conveyance of the land, thus purchased 
by respondent in mouza Loukhai, was made on the ground in 
dispute; whether justly, or otherwise, therefore, it is not for this 
court to determine. Tlie plea of the appellant as to his exhibits 
being withheld until an ameen should be deputed, being obviously 
inadmissible, as dictating to the court the course it must pursue. 
That of tlie co-defendants being in collusion with the respondent. 
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even if true, in no wise relieving appellant from looking after his 
witnesses; while if the land in dispute had in a previous suit, 
after local enquiry, been awarded him, it was only requisite to 
furnish proof of this; a fresh investigation in such case being super¬ 
fluous. The appeal is therefore dismissed. 


The 12tii December 1850. 

Appeal No. 3 of ^850. 

Principal Sudder jlmeen, Moulvee* Rooknooddeen, 

Jhubboo Lai, (Defendant,) Appellant, 

versua * 

Chuuder Sikar Jha, (Plaintiff,) Respondent. 

Seetulchund and Fuqueera Lal^ Vakeefs for Respondent» 
Muneerooddeen and Moanut Hossein, Vakeels for Appellant, 

Suit for reversal of a summary award, laid at rupees 1664-3-9. 

The appellant here, plaintiff in the summary suit, had thus 
obtained a de(‘Tee for rent exparte^ against the respondent, to set 
aside whicli tins action is brought by the latter, who produces 
receipts of appellant, covering the full amount thereby awarded, and 
pleads that, in the former suit, he was prevented so doing being 
unable intermediately to find security. 

The appellant here utterly repudiating these, and averring his 
seal, as affixed thereto, to be a counterfeit, and his signature a 
forgery. 

The principal sudder ameen, finding the objection to these un¬ 
founded and the appellant’s plea fraudulent, de^clares respondent 
entitled to credit for ^le full amount so* acknowledged, and, as 
further indicating a fraudulent design, cites an alteration in the 
date of a letter of respondent’s put in by appellant, in which the 
former seeks for an extension of the period of payment. 

In appeal it is contended (1) that if existing and authentic, 
these receipts would doubtless have been produced in the summary 
suit; as thus clearly shown to have been fabricated subsequently; < 
(2) that the authentic receipts, now included with the others, 
are admitted by the appellant, the respondent being accordingly 
credited with the amounts in the summary suit, if the impression of 
the seals on which be compared with those repudiated, the forgery 
will be apparent; so in the signatures as affixed to the others; 
that appellant offered to prove the forgery, which was not allowed 
him by the principal sudder ameen; (3) and as regards the altera¬ 
tion in the date of the Hindee letter, it would be absurd, if this werci 
a forgery, to suppose appellant would thus convict himself of it; or if 
done subsequently with a fraudulent design, that it would be so 

39 
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attempted; there being no erasure -whatever, but the figures 54 
palpably substituted for 55; which must clearly therefore have been 
done by the writer, the former being through oversight; while that 
the letter is authentic, is shown by respondent's admission of all his 
other letters, filed by appellant. 

Judgment. 

From comparison of the seals on the receipts admitted, with 
those on tlie receipts repudiated by the respondent, it is obvious 
tliat the two impressions are totally different. I'lie appellant, for 
the genuineness of tl)e former, here citing Ids I'eceipt, bearing the 
same, and filed in another case; with which that here acknowledged 
exactly tallies, w hile resi)ondent’s plea for withholding these receipts 
in the summary suit is clearly futile; for if in his possession, there 
was no need to find security, their production being all that w^as 
I’equired. The correction in the letter of the respondent, as finally 
cited against appellant, being disposed of in Jus reply; there being 
no erasure of the figures, it is seen, but a palpable emendation, 
which, as a document, could then be of no service wdiatever. Into 
the forgery of these seals, as thus apparent, a separate enquiry will 
be instituted. The award of the lower court being reversed, and 
the respondent’s suit dismissed. 


The 12ti] December 1850. 

Appeal No. 2 of 1850. 

Principal Sudder Ameen, Moulvee Itooknooddeen, 

Pirtum Singh, (Defendant,) Appellant, 

versus 

llizaoojeh and others, (Plaintiffs,) Respondents. 

Batna Chum and Gopee MoknUy V^keids for Appellant, 
Seetulchund^ Vakeel for Respondents. 

CuAiM for rupees 4249-9, balance of rent. 

Tlie plaintiffs thus sue as mootahids, under pottah of the /umin- 
dars, Rajindur Narain Rae and Mohindur Narain Rac, for rent due 
, by appellant in 1255, after credit of rupees 2153, collected by the 
zuinindars. The appellant claiming a remission of rupees 2846-1, 
on that fixed by kabooleut, because of lands resumed, and so 
sequestered. 

The issues, as declared by tlie principal sudder ameen, are, first, 
the extent of land so sequestered. Secondly, the amount of rent paid, 
who finds the appellant entitled, under the former head, to a 
renussion of rupees 83-5 only, and to a credit, under the latter, as 
py. receipts produced, of rupees 2571-6-11. 

In appeal, the ameen’s investigation is cited, as being contradict¬ 
ed by this award; to which other objections arc taken, on which it 
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is unnecessary liere to enter, with reference to the iudffment that 
follows, 

Judgment, 

The principal sudder ameen has laid down two issues as here to 
be determined, but the respondent in his replication there, as in his 
reply to the appeal now brought, mainly relies on the stipulation 
contained in the kubooleut given by tJie appellant; namely, that no 
remission shall be claimed, while this remains in force, for land 
sequestered by resumption, or otherwise. The only issue raised 
therefore is, whether the kubooleut Be a*dinittc(l, and this stipulation 
yet binding. For voidance of which, as too proof is oflered by the 
a]>pel]ant, it only remains to dismiss the appeal. 

"" ^ • 

The ]4tii December 1850, 

Appeal No, 2 of 18^0. 

Sudder Jmeen, Mr, Noney, 

J, J. Cave and others, (Plaintiffs,) Appellants, 

versus 

Poorun Singh and others, (Defendants,) Respondents, 

Gopee Mohun Burat, Vakeel for Appellants, 

Ras BehareCj Vakeel for Respondents, 

Action of damages, on engagement to cultivate indigo, laid at 
rupees 748-13-4. Thq plaint setting forth, that the respondents, on 
adjustment of accounts, which left a balance against them, executed 
a bond under which they agreed to cultivate 15 beegahs 15 cottahs 
of indigo for seed, or forfeit 20 rupees per beegah, or 25 rupees 
per inaund, should they transfer the proclgce to, another, who not 
only failed to cultivate,•hut would not even*pcrmit plaintiff to mea¬ 
sure the land; being instigated thereto by the zemindar, included 
as a co-defendant; the damages being laid at 9 rupees per maund, 
and at 8 maunds per beegah. The respondents, ryuts, pleading 
the due fulfilment of their engagement, notwithstanding apjjcllants’ 
having neglected to supply seed for this purpose. The zemindar 
replying that, under an agreement with appellants, he was to get a 
percentage on the produce, so would not thus act to his own 
detriment. 

The sudder ameen, finding that the appellants have not sued for 
damages according to the agreement; moreover, on the evidence 
adduced by respondents, that they cultivated tlie lands, and delivered 
whatever produce there was to the factory, dismisses the suit 
In appeal, it is contended as before that appellants were not even 
allowed to measure the lands, the respondents’ plea as to delive^ 
of the seed being entirely false. 
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Judgment. 

There are two issues raised, on wliicli the judgment of the sudder 
ameen proceeds, first, whether the damages as assessed be not in 
contravention of the agreement. Secondly, that as to tlie fact of the 
seed’s delivery, tlie plaintiff*, it is decidotl, being bound to sue 
for the penalty thereby fixed ; while the respondents’ cultivation of 
the land, and surrender of the produce is declared to be established. 
As respects the first issue, the above decision is obviously at variance 
with the provision of Act 1836, under which damages cannot 
be so arbitrarily awarded*. An*d as respects that under the second 
head, though I do not consider fulfilment of the contract to bo proved 
by delivery of the seed, I am yet of opinion that the appellants’ suit 
as liGi'e brought must be dismissed. Who himself pleads, it is seen, 
that the lands could not bo measured, because of the opposition of 
the respondents; but the agreement had reference to lands, to be 
pointed out, approved of by the factory, and measured, nor can it be 
enforced until this shall have taken place; the penalty of 20 rupees 
per beegah, being exigible, for neglect or recusancy to cultivate the 
same, not for refusal to point them out. 

The appeal is on these grounds dismissed. 


The 14tii December 1850. 

Appeal No. 9 of 1850. 

Principal Sudder jJmeen, Moulvee Rooknooddee7t. 

Golam Nnjuff, (Defendant,) Appellant, 

vei*sus 

R. S. Cohen, (Plaintiff,) Respondent. 
lhamool Vakeel for Appellant, 

Action of damages for breach of contract, laid at rupees 2594-4. 
A bond, on adjustment of accounts, being executed by appellant in 
respondent’s favor, on the 20th August 1847 ; according to wliich 
he contracts to furnish 6750 maunds of paddy in the month of 
.December 1847, or forfeit an amount equivalent to the value at the 
market rate. By whom repayment in cash, at various times, is 
pleaded, of which 172 rupees was deposited with plaintifTs servant. 

The respondent, in replication, denying such payment, and ap¬ 
pealing to the terms of the contract, which declare that, unless the 
deed for this be recovered, no receipt in discharge thereof is to be 
admitted. 

The principal sudder ameen, finding execution of the contract 
duly proved, and appellant’s plea in direct contravention of the 
t^rms thereof, it being stipulated that grain or its value is to be 
furnished, as also that no receipt, while it is retained, shall be 
admitted, after crediting 172 rupees, with interest, to appellant, the 
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sum deposited with respondent’s servant, awards the balance at the 
market value of the grain. 

In appeal, the former plea is revived, while the respondent’s 
admission of the deposit of rupees 127, it is contended, invalidates 
the stipulation as to the bond’s return; moreover, if value of the 
grain be awarded, that it exceeds the legal interest. 

Judgment. 

As the grain was not supplied according to contract, the respon¬ 
dent is no doubt entitled to recover.tho dg^mages therein stipulated; 
the objection as to this involving the, award of illegal interest, 
being untenable, seeing that the grain or its value is claimed in 
terms thereof; and the amount so to be recovered, that forfeited as 
damages for its non-fulfilment. 


The 16th December 1850. 

Appeal Nos. 11 and 12 of 1850. 

Principal Sadder Ameen, Moulvee Rooknooddeen. 

Sheikh Doorabooleh and others, (Defendants,) Appellants, 

verms 

Bukaooleh and Khooshdil, (Plaintiffs,) Respondents, 
Muneerooddeeny Vakeel for Appellants, 

Fuqueera Laly Vakeel for Respondents, 

And in No. 12 following, the plaintifis, appellants, against the same 

defendants, respondents. 

Action of ejectment and for recovery of mesne profits, laid at 
rupees 2525. 

This action was brought by the plaintiff Bukaooleh as lessee, 
and Khooshdil his surety, for possession of gutch Jegurgatcli, a re¬ 
sumed mehal, under three pottahs of the co-proprietors, milikdars, 
for their respective shares, from 1254 to 1258, at a rent of rupees 
253. The defendants there replying, that they are khoodkhast 
ryuts, and cannot be ejected, having so occupied since 1224, as 
farther attested by their durkhaust for the said lands from 1250 
to 1254, bearing the zemindar’s signature. 

The principal sudder amcen, having ordered two local enquiries 
in succession, gives judgment as follows. There are two issues 
here raised, first, the title of the defendants to be considered khood¬ 
khast, or cliupperbund, ryuts. Secondly, the period during which 
they have held these lands, and whether on this title. From two 
enquiries held, it is established that the defendants have no claim 
to be so considered, as they reside in gutch Dokurpet which 
adjoins that in dispute, which they only cultivate by means of 
addyadars; their granaries and cowsheds standing in the latter, 
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being insufficient to prove constructive habitation. Secondly, it is 
seen the defendants possess no pottah, or other j>ermission of the 
zemindars to cultivate; the durkhast produced by whom, merely 
bears the signature of Bejai Govind Singh, one zemindar, but 
without any mark of its acceptance, whi(m must therefore liave 
been obtained surreptitiously, the zemindars, co-defendants, in a 
body affirming the lease of the plaintiffs, who were clearly autho¬ 
rised under Section 10, Regulation LL 1795, to grant this. But 
as it is seen the defendants occupied on the previous tenure in 1254, 
they will only pay at thft fdtmfer rate for that year; the wasilat 
on the years following being assessed at the current rate. 

In appeal under the former number, it is contended by the de¬ 
fendants: (1) that they are khoodkhast ryuts, and have so occu¬ 
pied from 1224 to 12^3; (2) that as it was shown by the ameen’s 
enquiry that their ehuppers were on the ground, how tlien are 
they not cliupperbund ?' (3) as to their living in the adjoining 
gutch, it is a matter of convenience, being only two russees remov¬ 
ed from that in dispute; the gutches being originally one, and 
only afterwards so designated; (4) that in a summary suit, their 
occupation as khoodkhast ryuts had been affirmed; (5) under 
any circumstances it was inconsistent to award wasilat for 1254, 
at the old jumma, and for the subsequent period at tlie pergunnah 
rates. 

Under the following number, the plaintiffs, appellants, take tlie 
like exception to the varying rate of wasilat. The appellant 
Bukaooleli pleads tliat, having got this gutch on a farming lease, on 
security of Khooshdil, from all the zemindars, milikdars, from 1254 
to 1258, with whom settlement had been made on its resump¬ 
tion at a jumma of 253 rupees, of which the net hustbood jumma 
is rupees 560, by reason of the defendants so witliliolding their 
rents he has collected' nothing; who it is clearly proved, by 
successive local enquiries, arc not residents of this gutch, but of 
Dokurpet, as they style tliemselves in their petition to the magis¬ 
trate in the Act IV. case, for maintenance of their possession, which 
being void for 1254, under appellants’ pottah, how can it be affirm¬ 
ed, as in effect done by the abatement so made in wasilat for 
that year? 

Judgment. 

The regulation cited by the principal sudder ameen being enacts 
ed fur the Benares division only, the decision in this case must 
proceed on other grounds. The issues, as drawn by the lower 
court, however, appear correct, for if the defendants, appellants, be 
khoodkhast ryuts, they cannot be ao dispossessed. But for refuta¬ 
tion of this, ^elr durkhast, as made to the zemindar, seems con¬ 
clusive ; that distinctly specifying the period, for which a lease on 
the terms proposed, is sought to be obtained; whereas, if they were 
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khoodkhast rjuts, such application was not only useless^ but 
obviously to render void their title as such; the petitioners thus 
admitting the right of the zemindar, to receive or reject such 
offer, which, until ratified by the zemindars at large, remained 
void, and the apellants’ occupation of these lands, that of packhast 
ryuts only, or tenants &t will,—the zemindars granting the lease to 
whom they pleased. Nor do circumstances create any presuinj)- 
tion in favor of the defendants’ title, seeing that for three ryuts 
to cultivate, and on such plea require a jote^ of which the rental 
exceeds rupees 500, would be impdssihle, who, moreover, style 
themselves, in their durkbast, inhabitants of gutch Dokurpet, in 
which case the three defendants would be the sole khoodkhast 
ciiupperbund ryuts of two gutches of which the joint rental exceed¬ 
ed 1000 rupees, whose appeal is therefore dishiissed. 

The plaintiffs, appellants under the following number, object to 
the abatement in the wasilat, as claimed for 1254. Fur this 
no sound reason is assigned in his judgment by the principal suclder 
ameen; since, if the defendants’ (respondents’) title be thus virtually 
affirmed for that year, that of the plaintiffs (appellants) is ah initio 
made void. The zemindars either possessing the right to grant 
such lease to the plaintiffs, or otherwise, which, if declared in the 
affirmative, there can be no reason for so mulcting the lessees of 
a year’s rent, for asserting it in the face of the defendants’ opposi¬ 
tion; to which extent the award of the principal sudder ameen 
is therefore amended. 


The I6th December 1850. 

Appeal No. 15 of 1850. 

Principal Sudder Ameen, Moulvee Boo/cnooddeen» 

Robert Fcdelis, (Defendant,) Appellant, 

versus 

K. S. Cohen, (Plaintiff^) Respondent. 

Fuqueera Lai and Mahhooh Lai, Vakeels for Appellant, 

Action of bond debt, laid at rupees 429-4. 

The plaint setting forth that appellant, on the 5th February 
1849, executed a bond for rupees 429, in adjustment of a claim on 
the part of respondent, then before the court. The appellant, admit¬ 
ting the adjustment, pleads satisfaction of the claim by delivery of 
hides, after credit of which only rupees 57-2-6 remained due, for 
which hides, as before, were proffered to respondent, but rejected, 
and when appellant was in a state of intoxication, a deed fraudulent¬ 
ly taken from him, for this amount 

Tho principal sudder ameen, finding the execution of tho deed 
duly established by the subscribing witnesses, dismisses the plea of 
the appellant here, and awards the amount in full. 
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In appeal, his bond is again repudiated by the appellant. 

Judgment, 

There exists no ground for interference with this award, which 
must therefore stand good, the appeal being dismissed. 


The 17th December IH50, 

Appeals No. 14 of 1850. 

Principal Sudder Jtneena Moulvee Rooknooddeen, 

E. Mackintosh, (Defendant,) Appellant, 

versus 

Slieikh Mahomed Mussec, (Plaintiff,) Respondent 

No. 14. 

E. Mackintosh, (Plaintiff,) Appellant, 

versus 

Abdool Kurcein, Moteeooleh, Mahomed Mussee, and others, 

(Defendants,) Respondents. 

Seetulchund and Gopee Mohun^ Vakeels for Appellant, 
Muneerooddeen and Moanut Hossein^ Vakeels for Respondent, 

No. 13. Action of ejectment, and for mesne profits in 1251 
and 1252, laid at rupees 434-7-4. 

No. 14, For ejectment under Act IV. 1840, and mesne profis 
of 1252 and 1253, laid at rupees 739. 

Both these cases were remanded for re-trial by this court on the 
22iid September 1848, on the grounds recorded in the printed 
decisions of that date, when, as it appeared that a suit for the pro¬ 
prietary title to the lands ifi dispute was before the principal sudder 
atneen, they w’ere transfAred to the file of that court 

The principal sudder ameen, in his judgment, having recorded 
that these suits being dependent on the title of Ruheem Buksh, as 
dismissed under his decision of the 25tli March 1850, it only remained 
to, determine the mesne profits to be awarded the plaintiff, Mahomed 
Mussee, on which an abatement is made of rupees 340-8-8, the 
damages as laid being excessive; the cross suit being dismissed. 

In appeal, the former pleas are revived, which, for the reasons 
assigned in the judgment below, need not here be recited. 

Judgment. 

■The appellants claim in both these numbers, resting on the title 
of Ruheem Buksh, from whom he obtained his lease, which, on the 
25th March 1850, was dismissed by the principal sudder ameen, 
.and the plaintiff’s application to the Sudder Oourt, to lodge an 
4 ^ppeal, as a pauper, therefrom, rejected, while it is seen that in that 
• j^t the lessor dates his ejectment from 1248, or three years prior 
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to the grant of this lease to appellant, it only remains to dismiss 

the appeal, under botli nupabets^ with costa chargeable to the 

appellant- ^ ^ ■ 

♦ 

The IYth December 1850. 

Appeal No. 19 of 1850. 

PAncipal^Sudder Amem^ Moulvee Rooknooddeen, 

Gtinessee Khowas, (Defendant,) Appellant, 

versus '• 

^ * I 

Muast. Ilidayeutoonnissa, (Plaintiff,) Respondent 
Muneerooddeeny Fakeel/or Appellant, 

Claim of rent, balance rupees 7-11-8. 

“ This action w^as brought by respondentj for rent of 1253, on 
pasture lands lying in talook Buneli; the appellant replying, that 
ho holds no land of respondent, that on which rent is claimed being 
in Puriag Bagh, the milik of Koomr Roodranund Sing, the summary 
suit for which being transferred to the moonsiff^s court, on appli¬ 
cation of the appellant, it was eventually transmitted to the prin¬ 
cipal sudder ameen, to be disposed of with other suits for rent of 
these lands. 

Three successive local enquiries, it is §een, being instituted, this 
was finally adjudged by the principal suddet ameen, on evidence 
so adduced, and on hustbood papers of the past year, brought 
forward by the respondent, to belong to Buueli, the appellant hav¬ 
ing failed to produce any* hustbood papers to establish his aver¬ 
ment as to land held by him in Puriag Bagh, who farther states 
that though rent for this land for 1252 was adjudged against him 
in a summary suit, he 1yd contested this award before the moonsiff: ^ 
of this however he brings no proof, against whom a decree is on 
these grounds given by the principal sudder ameen in respondent’s 
favor. 

In appeal, it is contended that the local enquiries were all con¬ 
flicting, and no one therefore conclusive; moreover, that the put- 
waree was not examined as to the hustbood papers produced by 
respondent, which are tlierefore of no value whatever as documents. 
While appellant should not have been required to produce these, 
this depending on the zemindars, not the ryut; from whom these 
were accordingly to be required; that appellant, notwithstanding, 
had given in names of two putwarees to be summoned, who wer# 
subpoenaed, but not examined.' But the question really rests, it is * 
finally alleged, on the suit * of Raja Bejay Gobind $ing, against 
Biddanund Sing and Roodranund Sing, for possessiim of Puriag 
Bagh, a resumed mehal,' that was cl^ed by thf^ fombr a^ beloftg^" 
ing to Buneli, in which disputed laild appellant is ^ ryut; and 
as the zemindar is thus shown to be out of possession, how can the 

40 ' 
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farmer claim of appellant? on which ground the case was referred 
by the moonsiff to be tried with that just cited, which was even¬ 
tually dismissed, notwithstanding which a decree is here given in 
the ^mer’a favor. 

Judgment. 

It is seen from the record, that the objections here brought by 
appellant are valid; as notwithstanding the putwarees being sum¬ 
moned by the lower cour^ with the hustbood papers of the * la- 
khiraj lands for the years antecedent, and their attending in pursu¬ 
ance thereof, they were'kllowed to depart without being examined, 
as stated, because of the absence of the respondent’s vakeel, who 
were not again supimoned, it appears, and the suit thus finally 
decided. It is therefore ordered, that the case be remanded that 
the evidence of the said putwarees be taken, and the suit decided 
accordingly. 


The 26tu December 1850. 

Appeal No. 1 of 1850. 

Principal Sudder Ameen, Moulvee PooJknooddeen, 

Hunoman Sing, (Defendant,) Appellant, 

versus 

Mahomed Hossein, (Plaintiff,) Respondent. 

Fuqueera Lai, Vakeel for Appellant, 

Seetulehund, Vakeel for PLespondent. 

Suit for balance pf rent, laid at rupees 1477-8-9. 

The respondent, plaintiff, motahed, thus claiming rent for 1254, 
on 972 beegahs in occE|^ation of appellant, in his own right, and 
babutioaree, or in room of others, the jumma of which is rupees 
1370-15-3, who replies that he only holds 62 beegahs 14 cottahs, 
to which he succeeded in room of Kuneeah Lai Ghose, at a jumma 
of rupees 26-7-?,7- The respondent supporting his claim by pro¬ 
duction of the jumma-wasil-bakee as verified by the putwarees. 

Th6' principal sudder ameen recording the following judgment: 
that this case being entirely dependent upon local investigation, an 
ameen was deputed for this purrase, &om whose report and khusreh 
accompanying, it is established that the appellant holds in all 
beega^ 612-15, at a jumma of rupees 1-8 per beegah ; or, on the 
whde, rupees 919-9 ; from, which if there be deducted rupees 78-8, 
rent of 61 beegahs milik land, in possession of the appellant, the 
balance to be awarded is rupees 842, with interest up to date of 
liquidation. 

In appe^ esception is taken throughout to the local investiga¬ 
tion on which the above award proceeds* ' But the ameen’s return 
being here carefully examined, no ground, for rejecting this can be 
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established, while as going to support the same that recorded in 
judgment which follows is deemed conclusive. 

Judgment* 

This is a suit for rent cf 1254, and was instituted on the 2nd 
December 1847 ; a summary suit for rent of 1255, being interme¬ 
diately lodged on the 29th August 1S48, which was decreed by 
the deputy collector, in respondents favor, the appellant here 
making no reply ; who, in an appeal from this award to collector, 
pleads that the question of rent to be demanded being in abeyance 
in a regular suit, he had not replied when the suit was before the 
deputy collector, who therefore prays for a review, and that the 
hustbood papers in the collector’s office be produced, which would 
show the plaintifFs (respondent’s) claim to be unfounded ; but the 
appellant failing to bring proof of this suit being in abeyance, his 
appeal was rejected by the collector on the 113i May 1849 ; nor 
was any suit subsequently brought for reversal of this award. The 
ameen’s report, it is seen, being delivered on the 4th March 1849, 
which if so unjust to appellant as is here represented, and this to be 
established by production of hustbood papers in the collector’s 
office, it was obviously imperative on him to file copies of these 
before the principal sudder ameen. Who could have no hope of a 
remedy in this suit, as alleged before the collector, the ameen’s 
report being given in some months before the rejection of his 
appeal. It is seen, moreover, that the respondent subsequently 
attached appellant’s property, under Regulation V. 1812, on the 
same jumma-wasil-bakce papers, by whom no security was given 
to stay the sale, or endeavour made to contest the demand. Whose 
prayer, that the hustbo6d papers above referred to now called 
fur, is on the above ground rejected, and bi^ appeal here dismissed. 


The 26th December 1850. 

Appeal No. 8 of 1850. 

Additional Principal Sudder Ameen^ Mr, Noney, 

Nuthoo Koomr, (Defendant,) Appellant, 

verms 

Hurruckchund Golucha, (Plaintiff,) Respondent 
Gopee Mohun Burat, Vakeel for Appellants 
Muneerooddeefit Vakeel for Respondent, 

Suit for rupees 149-13-3, balance due in account current 
This suit was remanded on the 20th September 1848, as seen in 
the printed Decisions of that month; that the appellant here might 
bring evidence to the settlement of accounts^ there referred to, 
whi^ being subsequently taken, the additional principal sudder 
ameen gives judgment as follows: 
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The defendant produces an account and three witnesses; the 
plaintiff’s books being brought, and at the same time examined; 
but it is seen that the said account does not correspond with these, 
nor does it bear the signature of the plaintiff, so that oral evidence 
is insufficient to prove it: the claim therefore decreed. 

In appeal, it is maintained, that the appellant’s witnesses have 
proved payment in full, while it is objected to the account current 
of the plaintiff^ that it is a fabrication, as two false entries therein 
found will establish: tliQ. o!ie on the 1st Jyte, Sumbut 1898, under 
which appellant is debited with rupees 62, as paid of Oodychund cloth 
merchant, for which respondent had no authority, the other of 
rupees 38, paid to a brayJer. 

The respondent hfere replying, that the former sum was paid in 
satisfaction of a decree against the appellant, and the latter on his 
order. * 

Judgment. 

That urged by the respondent, in support of this debt, being here 
established, by production of the moonsiff’s decree against appellant, 
the allegations of the latter, impugning the account, are jiroved 
without foundation, whose appeal is therefore dismissed. 


The 27th December 1850. 

Appeal No. 7 of 1850. 

Principal Sudder Ameen, Moulvee Rooknooddeen, 

Doorgopal Koomr, (Defendant,) Appellant, 

versus 

Munroop Koomr ^and others, (Flaintifis,) Respondents, 

« 

Seetul Chunder, Vakeel for Appellant, 

Bamachurn and Gopee ^lohun. Vakeels for Respondents, 

Action for possession and mesne profits, laid at rupees 551-2-8. 

This case was remanded on the 24th August 1849, on grounds 
stated in the Decisions for that month. The principal sudder ameen 
now making an award in respondent the purchaser’s favor on the bill 
of sale produced by him. The vendor not appealing; only appellant 
the lessee; who pleads that he should have been relieved, having 
duly paid his rent to the vendor. 

Judgment. 

The principal defendant does not here appeal, only the farmer, 
included as co-defendant in respondents’ suit, who contends that he is 
not liable for mesne profits, as he holds receipts for rent paid to the 
co-defendant; moreover, that the precedent cited in the decision of 
this court on which this case was remanded is inapplicable. In refer¬ 
ence to the last objection, it need only be remarked, that as no 
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special appeal was lodged from the order proceeding on such prece¬ 
dent, that cannot here be re-considered. While for ascertainment 
of appellant’s individual liability, the receipts of the co-defendant 
were here called for, whose discharge for rupees 115, and a receipt 
for 15 rupees, are accordingly produced ; the latter, however, being 
subsequent to the decree, credit will be given for the same in the 
supplementary account; rupees 115 being now credited under the 
former; and the award of the lower court as against appellant to 
this extent amended. An objection^aiS'ed.by the appellant’s vakeel, 
as to the award of interest prior to the suit being opposed to order 
of the Suddor Court, in case reported in the official Gazette of the 
17th December 1850, being overruled, as thereby authorised, in 
special cases; and the objection not being lodged before the princi¬ 
pal sudder ameen, by whom cause might have been shown for the 
special award- • 

The 27th December 1850. 

Appeal No. 26 of 1850. 

Additional Principal Sudder Ameen^ Mr. Nonep. 

Sreedur Misser and others, (Defendants,) Appellants, 

Tsersus 

Musst. Biclinoo Chowdrain, (Plaintiff,) Respondent¬ 
ias Beharee Lai and Moanut Hossein^ Vakeel for Appellant. 

Seetul Chunder, Vakeel for Respondent. 

Action of bond debt, laid at rupees 1440-11. 

The respondent claiming this amount as due on a bond, executed 
on the 12th Assin 1254, in favor of her l^ite husband Mudhooraput 
Chowdhry, by the defendant Sreedur Missbr, and the father of the 
co-defendant, for rupees 1000, as amounting with interest to the 
sum now claimed. 

The appellants not defending the suit in the lower court, the 
sudder ameen, after taking evidence to the bond’s execution, decrees 
the amount exparte. 

In appeal, it is urged that the appellant Sreedur Misser was sick, 
and Radhanath Misser collecting timber in the Morung, while 
this suit was pending. Who contend.—(1) that the respondent 
produced no certificate as representative of her deceased husband, 
as was admitted on evidence of two witnesses only; (2) that the 
bond was executed in the deceased’s favor, but only rupees 850 
received, the balance being interest so included by anticipation; 
(3) that 400 rupees of the amount, repaid on the 18th Jyte 1255, 
as by receipt existing; (4) in Bhadoon 1255,^rupees 525 addi¬ 
tional paid on this account, but as a small sum of the interest 
remained due, the bond was not recovered, and the receipt after¬ 
wards lost in a fire, as notified at the tbanna. 
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Judgment. 

The pleas of the appellants for their silence in the lower court 
are inadmissible^ while that as to 150 rupees interest and batta 
being included in the principal, is refuted by the evidence of the 
subscribing witnesses to the bond; and seeing there is no proof to 
re-payment of rupees 525, as alleged^ while neither this sum nor 
the 400 rupees is acknowledged by endorsement on the bond, the 
appeal is now dismissed. 


The 28th December 1850. 

Appeal No. 3 of 1850. 

i 

Sudder Ameen, Mr, Noney, 

Amanutoollah and others, (Defendants,) Appellants, 


versus 


Beebee Muna Jan and others, (Plaintiffs,) Respondents. 

SeetulcAunder^ Vakeel for Appellants, 

Juamool Huq, Vakeel for Respondents, 

Suit for possession under hibbanameh, laid at rupees 377-1-9. 

The respondent Munna Jan thus claiming, in virtue of the marriage 
settlement made by her late husband Fyzbuksh, rupees 259-9-9, of 
resumed land, lying in mouza Semulbarrce, as originally settled 
with Bhya Jha, and transferred by him to the donor. The zemin¬ 
dars, co-defendants, not defending the suit, while the others declare 
the land so claimed to be mal and not miliky as alleged. 

The sudder ameen, having deputed an ameen to make a local 
investigation, it was clearly proved that the land so claimed was 
the same as had been settled with the vendor Bhya Jha ; and the 
deed of gift in the plaintid’s favor being duly registered, award 
was made accordingly. 

In appeal, the zemindars came forward to contest tliis claim, 
but as no valid reason is assigned for their neglect to defend the 
suit, their appeal here is rejected. The co-defendants thus merely 
impugning the local enquiry. 

Judgment. 


The local investigation in this case clearly establishes the land 
in dispute to be the same as is included in the map of the khas 
mehal office; the appellant’s objection to which enquiry, it is seen, 
is because of its too hastpr completion, and without notice served 
on the zemindar; but as it is seen that the default of the zemin¬ 
dars was wilful, being already aware of the suit’s institution, such 
plea is inadmissible. The appeal being accordingly dismissed. 
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The 28tu December 1850* 

Appeal No. 20 of 1850. 

DoolarcKund, (Plaintiff,) Appellant, 

■ versiia 

Nyamutoollah and others, (Defendants,) Respondents. 

Bamaehum and Seetulchund, Vakeeh for Appellant. 

Action of ejectment and for recovery of mesne profits of gutch 
Soonteckunta, laid at rupees 1456-9-6. 

This suit was remanded for re-trial on the grounds set forth in the 
printed decision of the 17th January 1850, which need not herp be 
recited. The judgment of the principal suddei^ameen, again dismiss¬ 
ing the appellant’s suit, is as follows:—That in pursuance of the 
order for re-trial of this suit, the authority of the late defendant 
Munec Lai to grant such pottah to the plaintiff, appellant, 
being enquired into, no proof of this is exhibited; the plaintiff 
himself admitting that the deceased only acted on part of Soroopa 
Beebee, his grandmother, who denies this ; and as the prescriptive 
title of the defendant Nyamutoollah is duly established, he could not, 
even in the absence of the pottah of the former proprietor, be so 
ejected, or, if a defaulter for rent, without institution of a summary 
suit 

In appeal, the lease granted by Munee Lai, with sanction, as alleged, 
of Soroopa Beebee, is again cited in support of the appellant’s claim. 

Judgment. 

As Munee Lai deceased originally made no defence in the lower 
court, nor his heirs, on the case being remanded to establish his 
authority from Soroopa Beebee, to grant .such lease to appellant, it 
of necessity becomes •void; and the appeal consequently must be 
dismissed. 


The 28th December 1850. 

Appeal No. 22 of 1850. 

Principal Sudder Ameen^ Mouhee Rooknooddeen. 

Syud Mahomed Reza and others, (Defendants,) Appellants, 

verma 

R. S. Cohen, (Plaintiff,) Respondent 
Seetul Chunder Bat and Muneerooddeen^ Fakeela ftyr Appellanta. 
Gopee Mohun Buraty Vakeel for Respondent.. 

Action on notice for demand of rent, laid at rupees 3330-5-1. 
This action is brought by the respondent, purchaser at a judicial 
sale of certain houses, the property of appellants, who refusing to 
vacate the premises, thus subsequently conveyed to respondent, a 
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notice was served on them, to the effect that from that clay for¬ 
ward they would be held liable for rent at the rate of rupees 400 
monthly. The appellants* there replying, that the conveyance is 
void, because of variance in the certificate of attachment and the 
sale advertisement; that this, moreover, could only have operation 
from the date of the sale’s affirmation in appeal, by the Sudder 
Court; that no such notice for demand of rent was served on tlicm ; 
nor, if served, could it have operation prior to the final con¬ 
veyance; that demanded, it is finally contended, being extra¬ 
vagant 

The principal sudder ainccn, finding the purchase by respondent 
of the messuage so claimed by him, to be established; as ascertain¬ 
ed by local investigation of an ameen; and the conveyance to have 
effect from the original attachment of the property; moreover, that 
the notice for demand of rent was duly served, and the amount, 
as thus fixed, not excessive, decrees the amount in full. 

In appeal, it is contended—(1) that tlie deoree of appellants com¬ 
prises fourteen: puckah buildings, the two storied house included; 
the inventory and sale advertisement specifying only eight, to 
which of these, it is demanded, does the conveyance apply? and if 
the order for ibis he dated the 19th March 1849, being in pursu¬ 
ance of that of the Sudder Court of the 8th February preceding, 
how can respondent certify his possession from the 20th September 
1848, being the date of the sale? (2) in lus petition of the 2nd 
April 1849, it is seen, the respondent admits that he was not then 
seised of the property thus acquired; (3) that in the amulnameh 
the buildings not being specified, it is void for conveyance of these; 
(4) that the evidence as to service of the notice in question is con¬ 
flicting; (5) that the rent demanded is excessive. 

Judgment. 

There is liere first to be determined, what buildings were con¬ 
veyed to respondent, under the sale advertisement and amulnameh; 
secondly, from what period he was seised of these; thirdly, if the 
notice for demand of rent was duly served; and fourthly, the rent 
tlius exigible, and the time from which to be claimed. 

From inspection of the inventory given in by respondent, who 
was also judgment creditor, for attachment and sale of this property 
with the sale advertisement and kubalah, it is found, that eight 
puckah dwelling houses, inner and outer, including an upper storied 
house, were thus purchased by the respondent; but on collation 
of these documents, with the receipt given by the powneas, on 
attachment of the said property, a material variance is observable ; 
the certificate under the latter, specifying puckah dwelling 
houses, namely, the eastern deoree with surrounding wallwhile 
in the former, no entry of eastern deoree or surrounding wall is 
exhibited. And although conveyance was subsequently made to 
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the purchaser, in accordance with that certificate, yet such inter¬ 
locutory order will in no wise prejudice the title of appellants, 
whose protest made to the ameen, however, as to exclusion from 
the advertisement of the two storied house, in which he was then 
residing, is obviously untenable; this being distinctly specified, in 
both Emvertisement and certificate; the entry in the latter, by 
which decree and surrounding wall are included in addition, in no 
wise voiding the previous advertisement Secondly, as to the 
period from which respondent’s possession is to date. It is seen 
from the record, that the sale took t)lace ©n the 20th September 
r 1848, from which the appellants here, appealing to the Sudder 
Court, that court’s roobakaree, affirming the sale of the 8th February 
1849, was received on the 9th March 1849, ar^d an order for con¬ 
veyance of the property to respondent, issued by this court, the 
19th idem, the proclamation of which was affixed on the premises 
on the 27th idem. From this date, therefore, the respondent must 
be considered as seised of the property, not from that of the 
purchase. Thirdly, as to the due service of tlie notice for demand 
of rent by respondent, there is no ground, in the judgment of this 
court, on which to impugn this, the objections of the appellant 
under this head, being obviously futile; as that done by one 
witness, in presence of two others, the three being deputed on the 
service, is to be considered as their joint act. Fourtlily, the rent 
thereby exigible, and from what period. The notice in question, 
for the above reasons, will have effect from the 27th March 1849, 
the date on which it was served, being that from which respondent’s 
possession has been affirmed; and as respects the sum thus exigi¬ 
ble, it is seen from the case cited by the appellant, Sudder Court’s 
decision, 22nd May 1844, that it is at the discretion of the court to 
make a reduction in the amount that be so demanded. But 
as the appellant’s conti»uing to occupy these houses, on such plea, 
notwithstanding, was manifestly with a view to harass the resiDond- 
ent, the award of rent, in the form of damages, is deemed equita¬ 
ble ; that exigible under the notice, as awarded by the princi])al 
sudder ameen in full, being thus reduced to 300 rupees per month; 
for which a verdict is now given, for the period included between 
the 27th March 1849 and the 31st May 1849, without interest, the 
award of the principal sudder ameen being modified accordingly. 


41 
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The 28th December 1850. 

Appeal No. 23 of 1850. 

Principal Sadder Ameen, Moulvee Rooknooddeen* 

Syed Mahomed Reza^ (Defendwt^) Appellant, 

cersua 

M. Cohen, (Plaintiff,) Respondent 
Seetul Chunder Rae and Muneerooddeen, Vakeels for Appellant. 

Gopee Mohan ^Sur^i, Vakeel for Respondent. 

Suit for rent, laid at‘rupees 2884. 

This action is brought for rent of the same premises, on which 
it was found due in the preceding number; as now transferred to 
respondent, by deed of gift, dated the 1st June 1849. The rent 
there awarded in appea), being of the nature of damages; which 
will not therefore govern the decision in this case for the succeeding 
period. The fair rent exigible for the houses so occupied by the 
appellant, being hereby fixed at 150 rupees per mensem, at which 
rate it is accordingly now decreed; with interest on the same, 
as thus due from the close of each month. The award of the 
principal sudder ameen, at the rate inserted in the notice of the 
former proprietor, being to this extent modified. 


ZILLAH RAJSHAHYE. 


Present; G. C. CHEAP, Esq., Judge. 


The 4th December* 1850. 

No. 36 of 1849. 

Appeal from a decision of Moulvee Ahdool XJtlee^ Principal Sudder 

AmeeUy dated 16M of August 1849. 

Moorareedhur Sandyal, (Defendant,) Appellant, 

versus 

Ulleemuddin, (Plaintiff,) Respondent 

This suit was instituted by the respondent before the late sudder 
ameen of Bogra on the 20th November 1846. The claim was 
for possession of certain lakhiraj lands and mesne profits, which the 
plaintiff alleged had been purchased by him under two deeds of 
sale from Kuffeeluddeen and Himayutoollah, son of Lutteefuddeen. 
The appellant, who was also made a defendant, pleaded purchase 
from the same parties and one Gureeboollah under a separate deed 
of sale. But the sudder ameen, holding the plaintiff to have the best 
title and right to the land, gave him a decree on the 2?th May 
1847- The case being appemed and referred to the principal sud¬ 
der ameen, the latter recommended that the^q^e should be remanded 
to the sudder ameen *as he had failed to draw up a proceeding 
under Section 10, Regulation XXVI. 1814 ; and concurring with 
the principal sudder ameen in the necessity of this being done, the 
case eventually was sent back to the sudder ameen on the 5th J^une 
1848. Before, however, it became ripe for decision the ofiSce of 
sudder ameen of Bogra was abolished, and the case (as an original 
suit) was transferred to the principal sudder ameen, who, having 
drawn up the proceeding relating to the issues to be tried, decided 
in favor of the plaintiff, as his deed of sale had the cazee’s seal 
and registry affixed to it; and besides, other deeds of sale or title 
deeds were in the hands of the plaintiff. Against this decision 
the appellant appeals, insists he has the best right to the land, that 
he was in possession under his purchase which was two years prior 
to that of the respondent, that the cazee's registry and seal to liis 
deeds of side gave them no extra validity, and more, the cazee was 
the respondent’s father, and if he required his deeds registered, he 
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should have gone to the register of deeds at Bogra and not to his 
father^ that the deeds of sale to the respondent were incomplete^ 
Gureeboollah, who was one of the proprietors, having not joined in 
the sale, though he gave the respondent a ladavee^ or deed of relin- 
quisliment afterwards, while the said Gureeboollah had been a party 
to his (appellant’s) deed of sale. That the title deeds adverted to 
had never been produced before the resumption officers, when the 
question as to the lands being lakhirqj was being investigated. That 
tlie seller’s admitting, and even swearing to the respondent’s deeds 
of sale did not establish jfchS laftter’s claim. That he had been long 
before in possession, and the complaint of the respondent and his 
father in tlie foujdaree Avas dismissed on account of his (appellant’s) 
being so seised. 

There can be no doubt the appellant’s deed of sale is dated long 
before the respondent’s, the former being 25th Assar 1249 B. S., 
and the two held by the respondent, dated the 5th Chyte 1250. The 
cazee’s registry did not give any extra validity or preference to 
the latter, and, under the circumstances, it would have been as 
well if the cazee had not aifixed his seal to them at all. The 
principal sudder ameen in a most cursory way disposes of the 
appellant’s plea of possession, merely stating it is not deserving 
of attention. Now in my humble opinion the whole case turns 
on possession. The hhas ameen^ in another case, reported that the 
appellant was in possession (hurgait puttun) of a portion of the land 
in dispute. The foujdaree complaint has not been examined, that I 
can find, and as it was necessary to clear up how the appellant 
got possession, and to decide whether, under the circumstances, ho 
would be disturbed,” on the precedent of the Sudder Court’s remand 
in the case of Sreemuntram petitioner, (Sudder Dewanny Adawlut 
Decisions for 1848, page. 385,) I remand the case for furtlier investi¬ 
gation to the present^sudder ameen of Bpgra, who will call for 
the foujdaree proceedings and investigate into the previous posses¬ 
sion of the appellant, Avith reference to w’hat has been stated above 
and decide de novo. Thb value of stamp on which the petition of 
appeal is written to be returned to the appellant, and the usual 
oi’der as regards costs. 
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The 5th Decbmbeu 1850. 

Jppealsfrom the decision of Moulvee Ahdool UUee, Principal Sudder 

Ameen, dated the 30th of December 1848. 

No. 4 of 1849. 

Sreekaunt Qliowdhree, (Plaintiff,) Appellant, 

versue 

Jugdumbah Cliowdhrain, Hursoondrce Cliowdhrain, and Goohee 

Moullah, (Defendant;^,) Jicspondents. 

No. 5 of 1849./ 

Bykuut Nath Bishee, guardian of Ramgobind Chovvdhree, 

a minor, (Defendant,) AppeUant, 

versus 

Sreekaunt Chowdhree, (Plaintiff,) Respondent. 

These are both appeals from one and the same decision. The 
appellant in case No. 4 was the plaintiff and sued to recover 
possession of Jdsmuts Jmckeepore and Shibpore, sold to him by the 
defendant Goohee Moollah on the 13th Bysakh 1253 B. S. 
under a deed of sale; and who again, in the month of Jyte 
preceding, had purchased the same under two deeds of sale 
from the defendant, Bejoykishen, Harramunee Chowdhrain, mother 
of Ramgobind, the said Ramgobind, and Hursoondree, mother 
of Radha Madhub Chowdhree, a minor, in a deed dated the 16th 
Jyte 1252; and in another dated the 21st zdm from Jugdumbah 
Chowdhrain. All these deeds had been registered. The principal 
sudder ameen set aside the last deed altogether, as not pioven^ and 
more, there was nothing to show, or establish the fact of the sale 
having been made with a view to liquidatjp a decree obtained by one 
Kishen Gobind against her husband. In the other deed of sale he 
also set aside the sale by Hursoondree, as she had no debt of her 
husband’s to pay, at the time, and more, had a minor son, to whom 
the estate belonged, and she was only a guardian to the minor and 
was not autliorised to dispose of the property. The sale by Bejoy¬ 
kishen, Harramunee, and Ramgobind Chowdhree, he held to be valid 
and upheld, more particularly as Bejoykishen and Ramgobind, in a 
petition given to the collector, had admitted the sale to Goohee 
Moollah, and their shares, under the deed of sale by Goohee Moollah 
to the plaintiff, were decreed to him, with mesne profits and costs. 

Against this decision the plaintiff has appealed in one case, and 
the alleged guardian of the minor Ramgobind in the other. 

Sreekaunt’s grounds of appeal are that it was fully proved that both 
Jugdumbah and Hursoondree sold their shares to Goohee Moollah, 
and the latter admitted this in petitions given in both to the civil 
court and the collector. That Bejoykishen having been sued, 
though a witness to Jugdumbalfs deed of sale to Goohee Moollah, he 
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conid not produce him. Great stress is laid on the fact of the 
deeds being registered, and to the further fact of Goohee Moollah 
having paid the Government revenue. 

BykauntNath Bishee, the alleged guardian of Ramgobind, appeals 
on the ground of his ward having been a minor on the 16tb Jyte 1252 
B. S., the date of the deed of sale to Goohee Moollah; that the 
principal sudder ameen must have seen he was under age, as he 
attended in his court, and if of age, his mother had no aumority to 
dispose of his property. That the collector had refused to register 
the name of Goohee Moollah, as he could not prove his possession; 
and that Sreekaunt, in* collusion with Goohee Moollah and 
Bejoykishen, had fabricated the deeds of sale, and had affixed the 
name of his ward and the ward’s mother to Goohee Moollah’s deed. 

It is clear that disputes ran high before the suit was instituted in 
the civil court The collector, in his roobukaree of the 26th February 
1846, among other reasotis for refusing to register Goohee Moollah’s 
name, records that he did not credit his witnesses, who had appear¬ 
ed without being summoned, neither could he produce the decree in 
liquidation of, or payment of which, Jugdumbah (it was alleged) 
had sold lier property to liim. 

In the foujdaree the magistrate gave the purchaser possession, but 
his order, on appeal, was reversed by me on tlie 31st of August 1846, 
with reference to the above roobukaree of the collector and his 
refusal to register Goohee Moollah’s name, and the parties claiming, 
under their purchases, were left to sue. Hence the suit and present 
appeals. 

The appeals were admitted on the 16th January last; and on the 
13th May Ramgobind was directed to attend, and attending stated 
his age was twenty-one, but he appeared to me to be not less than 
twenty-five, and as the suit was filed on the 4th of August 1847, he 
must then have been twAity-two, and as the sale to Goohee Moollah 
was dated 16th Jyte 1252 B, S., corresponding with the 8th May 
1845, he must have been (judging from his appearance) twenty 
or nearly twenty on that date. 

Xhe grounds of his appeal rest, however, on two pleas, that he 
was not of age, and if of age his mother had no authority to dispose 
of his property. And it does appear rather extraordinary that, if of 
age, his mother should be called upon first to sign a deed of sale 
or conveyance of his property; and this makes me strongly suspect 
that, though his mother may have signed the deed of sde, her son 
did not do so. And again, it has been no where shown on what 
account she or her son were driven to sell the property. On these 
grounds, holding the sale by Harramunee to have been invalid, I 
think it must be set aside, and the ^peal, in case No. 5, decreed. 

Again, to revert to the sale by Jugdumbah. The appellant has 
failed on three different occasions to produce the decree in execution 
of, or for the liquidation of which, she sold the property to Goohee 
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Moollah^ or to bring evidence to show that it was sold to satisfy a 
claim against her husband. On the 4th of July Iast 3 when the case 
was before taken up, his vakeel pleaded the money, had been ad¬ 
vanced by Goohee Moollah to pay the amount due to one Kishen 
Gobind Moiter, under a decree, and which decree Bcjoykishen 
with the money had paid off. Both a summons and ishtehar have 
been issued for his attendance, but the appellant has failed to pro¬ 
duce him; and under the circumstances the decision of the principal 
sudder ameen, both as regards Jugdumbah and Hursoondree, roust 
stand. There are consequently thi^e parties to the sales to Goohee 
Moollah who had no right to sell, being Hindoo widows, one holding 
only a life interest, and the other two having sons (one of whom was 
a minor); and as no title could be derived from their joining in the 
deeds oi sale with Bejoykishen, Sreekunt’s cfaiin must fall to the 
ground, as none of the parties to the sales to Goohee Moollah 
admitted, or gave him possession; and having made the purchase 
without enquiring into the titles of the sellers, he must stand the 
consequences, for it would never do to uphold the sale of a moiety 
of the property under the deed from Goohee Moollah, because lie 
admitted the sale and Bejoykishen merely denied, and who both, 1 
strongly suspect, were (as pleaded by Bykaunt NathBishee appellant, 
in case No. 5) in collusion with the plaintiff, and the sale by Bejoy¬ 
kishen was only a nominal transfer, not a bond, fide sale, in order to 
get the widows to join him in it, there being some agreement or 
understanding between the parties that the whole property should 
be restored to him. 

In amendment therefore of the principal sudder ameen’s decree, 
the claim of Sreekaunt, the plaintiff, and appellant in case No. 4, is 
thrown out, or dismissed in toto; all the costs of the widows, both in 
the principal sudder ameen’s court and tlys, being made chargeable 
to the plaintiff—Bejoykishen and Goohee Moollah defendants to pay 
their own costs. 

Under the above order the appeal in case No. 5 must neces¬ 
sarily be decreed for the appellant, and all costs charged to the 
respondent. 
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Tu£ 19th December 1850* 

No. 24 of 1849. 

Appeal from a decision of Moulvee Ahdool XJllee, Principal Sudder 

Ameen^ dated the 25th July 1849. 

Tarasoondree Debbeah, and Kashishuree Debbeah, mother and 
guardian of Chunder Nath Bishee, a minor, (Defendants,) 
Appellants, 

versus 

< 

Shookdeb Chetlunghya, (Plaintiff,) and Sheeb Chunder Bagchce and 
Kaleepershad Chungdar, (Defendants,) Respondents. 

The respondent, Sookdeb Chetiunghya, sued appellants and the 
other two respondents, to recover rupees 479, annas 8, pies 8, being 
principal and interest due to him on a bond, dated the 31st Bysakli 
1254 B.'S., given by Sheeb Chunder Bagchce and Kaleepershad 
Chungdar, on behalf of the appellants, whose naib and mohtear 
they respectively were. On being sued, they pleaded in their 
answer that they had borrowed the money to enable them to pay 
up rent due for a putnee and other lands by the appellants. They 
also filed a dakhilahy or receipt for rent, from Kokaram Chakee, 
moktear of Rajah Kishen Chunder, for rupees 315, annas 12, and 
which had been paid by Kaleepershad. On this receipt, and with 
reference to a decision of the late court of appeal at Moorshodabad, 
the principal sudder ameen decreed the amount claimed against tlie 
appellants, exonerating the other two defendants. 

Against this decision the former now appeal, deny having 
given any authority to either their mohtear or naib to borrow 
money on their account, in their names, and further plead that the 
collections in their hands w^ere sufficient to pay the rents they 
advert to, and as the dahhilah only showed that they had paid 
315" 12, there remained unaccounted for 109 rupees, 4 annas. For 
reasons given at length the appeal was admitted on the 26th June 
last; and with reference to the precedents in cases then cited (all in 
point) it appeared that tlie decision of the principal sudder ameen 
must be amended, and the decree pass against the defendants 
(now made respondents) Sheeb Chunder and Kaleepershad, who 
were served with a notice to show cause. Sheeb Chunder has 
appeared, and filed a long answer to the woojoohat^ Kaleepershad 
has not appeared. The original plaintiff has also filed a reply to the 
woqjoohatj but the averments contained in these do not alter the 
opinion I held in admiting the appeal, that then I could find no 
authority given by the appellants to their mohtear or naib to borrow 
the money on their behalf and on tlieir account. A rooka, or note, 
referred to, was dated long after the date of the bond. And as 
the appellants deny giving the respondent Sheeb Chunder and 
Kaleepershad any authority, and as a late precedent in the case of 
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Kajnarain Singh versus Gunesh Koower, (Sudder Dewanny Adaw- 
lut Decisions for 1850, p. 287,) rules that a bond is not good 
against a party, " unless upon proof that tlie agent signed the 
bond upon clue authority from the principal,” the principal sudder 
ameen’s decree must be amended and the amount of the bond, with 
interest, decreed against the defendants Sheeb Chunder Bagchee 
and Kaleepershad Chungdar, who executed the bond in favor of 
the respondent Shookdeb Chetlunghya, together with all costs in the 
original suit and all costs of the appellant^ in this court Shookdeb 
to pay his own costs in the appeal. * • 

The 19th December 1850. 

No. 27 of 1849. 

Appeal from a decision of Moulvee Abdool Vllee, Principal Sudder 

AmeeUt dated the 17tk of July 1849 . 

Radha Kanoo Paul, (Defendant,) Appellant, 

versus 

Goluck Moonee Debla and Sheeb Pershad Shandial, 

(Plaintiffs,) Respondents. 

This is a claim for rent; and the principal sudder amecn, after 
deducting certain sums paid yearly for Government revenue, gave 
the plaintiff a decree for rupees 1067, 9 annas, 10 pie; that 
being the amount due with reference to a former decree fix¬ 
ing the rent of the farm. Against this decision the appellant 
appeals, stating that the property when farmed to him was about 
to be hutwarraedy but the Sudder Board rejecting the application for 
a bntwarra, all the shareholders began to collect for themselves. 
It is also pleaded that without cause the jprincipal sudder ameen 
has rejected a rooka^ pr acknowledgment, Tfrom Sheeb Pershad 
Shandial, of rupees 350. The suit being on a kubooleut, the latter 
is the only plea that can be considered in appeal. The principal 
sadder ameen rejects the rooka (to which a stamp has been affixed,) 
as he suspected a portion had been cut off, and the matter relating 
to the payment of rupees 350 had been added to it I find that 
this is the case, and that what relates to the payment is on the turn 
down, or bafk; and it is not at all probable that the acknowledg¬ 
ment of a sum in payment of rent would not be the first subject 
alluded to in the rooka. Concurring, therefore, with the principal 
sudder ameen, that great suspicion attaches to the rodka^ I reject 
the set-off claimed thereon, and dismiss the appeal, writh costs. 
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Th£ 20th December 1850. 

No. 31 of 1849. 

Appeal from a decision of Moulvee Ahdool Ullee^ Principal Sudder 

Ameen, dated 2'ird July 1849 . 

Fukeerooddecn Mahomed AlisunChowdhroe, (Defendant,) Appellant, 

versus 

Tareenee Chunder Pakrashee, Kisheu Lall Pakrashee, and Ram 

Lall Pakrashee, (Plaintiffs,) Respondents. 

This is a suit in the nature of one for relief. The respondents 
who were putneedars^ aver they had on three several occasions 
tendered rent of their putnee to the appellant, who refused to take 
it. The first tender was rupees 29, tho second 700, tlie third 1350, 
and the principal sudder ameen, holding that the plaintiffs were, 
as they averred, putnoedars^ and that their rent was fixed, and not 
fluctuating, as pleaded by the defendant, decreed that the defendant 
should tiXe the sums tendered, or, if he did not take them, the 
plaintiffs were to deposit the amount in court. 

Against this decision the appellant appeals, pleading that the 
sum decreed was less than he was entitled to. The appeal was 
admitted to try this question on the 12th July last, and the 
appellant directed to produce his kubooleuty or that given to the 
former proprietor. On the 27th July the appellant’s vakeel repre¬ 
sented that his client had no kubooleuty that he had made the 
purchase in execution of a decree in the name of another, and that the 
kuballah filed by the respondents showed the rent they had to pay. 
1 perceive by the kuballah that it was given by the appellant’s 
brother, who, for the putnee^ received 5500 rupees, and the annual 
jurnma to be paid by the putneedars was Sicca rupees 625. The 
amount that the princff^al sudder ameen directs the respondents to 
pay into court is Company’s rupees 1695, 6 annas, 9 pic. There is 
not, that I can find, any condition or reservation, and as the whole 
amount tendered was Company’s rupees 2077, I do not see why 
they (respondents) should be now allowed to deposit rupees 381, 
9 annas, 3 pie, less than they themselves say they tendered to the 
appellant, as proved. Neither the decree, nor opinion in Persian, 
reconciles the discrepancy. The case is therefore remanded to the 
principal sudder ameen to distinctly state why less than was 
originally tendered is to be paid to the appellant, or, on his refusing 
the amount, deposited in court 

The value of the stamp on which the petition of appeal is 
written, to be returned to the appellant, and the usual order as 
regards costs. 
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The 21st December 1850. 

No. 33 of 1849. 

ft 

Appeal from the decision of Moulvee Ahdool XJllee^ Principal Sudder 

Ameen, dated the 2Zrd of August 1849 , 

Jeebun Pershad a/ia^'Gunga Pershad Sooknl, (Defendant,) 

Appellant, 

versus 

Ram Gopal alias Bhyrubnath Sookul,^(Plaintiff’,) Respondent. 

The respondent sued for possession of *a 1 anna share of Dee 
Cliatnee in pergunnah Gobindpore, laying lus suit (including mesne 
profits from the 10th Chyte 1253) at rupees 2973; and the prin¬ 
cipal sudder amecn, with reference to a nirgunt puftm^ or deed of 
partition, dated the 25th Poos 1250 B, S., and presented to Mr. 
Loch, late ma^strate of this district, at Nattore, (where the parties 
resided, and on which occasion both the plaintiff and defendant 
attended in person, and acknowledged having entered into the 
agreement to which tlieir signatures and seals were affixed,) gave 
the plaintifi’, present respondent, a decree. All particulars relating 
to the shares of the parties respectively to Dee Chatnee are set forth 
ill detail in the nirgunt pvttur; and the concluding clause is 
to the effect that, if not drawn out on a proper stamp, or on 
an insufficient stamp, the parties would seven days after go into 
Rainpore, (or the zillah station,) and subscribe a fresh deed drawn 
out on a proper stamp, and have it registered; and if this was 
not done by them or any of them, they would still .abide by the 
conditions stated above, or in the nirgunt puttun 

The defendant pleaded contradictory averments in the plaint, dis¬ 
crepancies in the same with reference to another suit in which he and 
the plaintiff were respondents in the Suddet (]!ourt, and lastly, that 
the deed was drawn up <Jh an 8 annas stamp, which was not sufficient 
The same pleas are now advanced in appeal against the principal 
sudder ameon’s decree, and adverting to the plea of the stamp being 
insufficient, and the decision of the Sudder Court in the case of 
Elliot Macnaghten versus Juggo Mohun Biswas and Gooroopershad 
Biswas, (vol. VL Sudder Dewanny Adawlut Reports, p. 303,) the 
appeal was admitted on the 3rd of August last There can be no 
doubt that the deed, the foundation of the suit, was engrossed only 
on an 8 annas stamp, and filed or presented to the magistrate by the 
appellant and respondent in person, with a petition, also on an 8 
annas stamp; the concluding clause in the deed setting forth that 
they would in seven days draw up a fresh deed on a proper stamp. 
Under Article 41, Schedule A, Regulation X. 1829, the deed 
was chargeable with not less than an 8 rupees’ stamp, and every 
sharer’s copy of the deed of partition was also to be on a stamp of 
the same value, (the copy filed in the principal sudder amcen's court 
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was written on sixteen sheets of stainpt paper of 8 annas each, or 
8 rupees in all.) Now though it is pleaded that this deed has been 
acted upon, and decrees passed with reference to its conditions, 
I do not see that this court can run counter to the decision of the 
Sudder Court in a recent case, (Rajinder Chatterjee versus Taramunee 
Debea, Sudder Dewanny Adawlut Decisions for 1850, p. 487); and 
though the Court were not unanimous, a lower court must decide 
according to the opinion there given of the stamp regulations by the 
majority^ and which was, " that a deed unstamped, or not bearing 
the proper stamp when * a suif is brought, cannot be admitted as 
the foundation of the suit at any staged and furthei', a suit resting 
on such a document must necessarily be dismissed,” Now this 
being a very recent decision of the Sudder Court, and the Court not 
unanimous as to the right of the party suing to have the document 
re-stamped to render it a legal instrument, and as, in my opinion, 
on such a settlement a% this (made before, and acknowledged by 
the parties as one they would all abide by, in the presence of the 
magistrate,) the party or parties w’ho subscribed may still have it 
engrossed on a proper stamp, they signing it afresh, and being at 
liberty to sue those who refuse for a specific performance of their 
part or share in the transaction, I deem it therefore safest and 
most equitable to nonsuit the plaintiff, who, if he sign a fresh 
nirgunt puttvr^ on a proper stamp, and get the other shareholders 
to join him, may still have his remedy- Should the appellant 
refuse to sign the fresh deed, or to act up to its conditions, any 
objections set up by him for not again signing would be of no avail. 
As it is, the plaintiff, or respondent, is as much to blame or in 
laches as the appellant, or defendant, who lias taken advantage of a 
legal quibble to avoid the performance of what, before the magis¬ 
trate, he personally acknowledged and agreed to perform, in order 
to settle and put a stoff to the disputes between the shareholders at 
that time, and for which purpose the magistrate seems to have 
visited Nattore, where the parties resided; and to arbitrate whose 
differences the serishtadar of the collector’s office was selected as 
•an arbiter, at the instance of all the parties. It is with regret that 
all this has been to no purpose, and the court cannot view with 
satisfaction the bad advice given to the appellant by his vakeels^ who 
should have been above accepting vahalutnamalis in a case where 
there was so palpable and manifest a breach of faith. The appeal 
is decreed, and the plaintiff nonsuited with all costs,—the vakeels 
on both sides being only entitled to one-fourth of the prescribed 
fees under Section 7, Act 1. 1846. 
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The 26th December 1850* 

No. 22 of 1847- 

Appeal from a decision of Moulvee Ahdool Vllee^ Principal Svdder 

Ameen, dated the 7th August 1847 . 

Kalec KanfLahorce, (Plaintiff*,) Appellant, 

versus 

Kishen Chunder Roy, after his death Jadub Chunder Roy his son, 

Chundcr Kant Chowdhree, and Itchamai Dibbiah, mother of Hur 

Kant Chowdhree, (Defendants,) Respondents. 

Ranee Kishen Munee, (^aiinant 

This is a very old appeal, the decision of wliich was postponed in 
consequence of a representation made by the vakeels of the parties ; 
that it depended on another decision of the principal sudder ameen, 
appealed to the Sudder Court, regarding the right of the plaintiff* 
to the land in suit. In this case he (appSllant) sued to recover a 
balance of 1640 rupees, with interest, on the (amounting in 
all to 2430 rupees, 15 annas, 5 pies) of an ijara or farm, given by 
him to the defendant Kishen Chunder Roy for ten years, of niouza 
Nakoogaree, Dee Lukeebattee, Chatteagown. The annual rent 
was 195 rupees, and the plaint states that only 100 rupees during 
the whole period had been paid. The defendant Kishen Chunder 
denied ever taking any farm or ijara^ and that the land or mouza 
formed part of an endowment, or the deh shewah of the idol 
Joydoorgah, of which Ranee Kishen Munee (of Nattore) was the 
shewait^ (the Ranee put in a claim to this eff'ect, stating that 
Haradhun Kubraj was her lessee;) and if he (Kishen Chunder) had 
been the plaintiff ’s lessee^ he would, on the death of Kumlakanth, 
who was his alleged security, have called on Kishen Chunder for 
fresh security, and would never have renjained silent for so many 
years, when the rent jvas not paid up by the ijaradar. To this the 
plaintiff replied, that the defendant being a relative he did not think 
it necessary to call for fresh security, or to press him for the rent, 
and that the mouza did not form a part of the sltewa of Joydoorga. 

The principal sudder ameen, holding it fully proved that the estate 
was the shewa of Ranee Kishen Munee, and that Haradhun 
Kubraj, her ijaradar^ was in possession, this was fully proved by 
the defendants’ witnesses, and as the plaintiff’s witnesses proved 
nothing, and their statements were not deserving of credit, some 
only speaking of w'hat they have heai*d, he dismissed the suit, with 
costs. 

The appeal rests on the same ground as the original plaint; 
only further particulars are ^iven as to the title of the appellant to 
the land in dispute, and which he alleges he had purchased at a 
sale for arrears of rent, held under Regulation VIIL 1819, the 
estate being a putnee talooL The principal sudder ameen has gone 
into the rights of the parties to the land forming the yarn, but 
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this, with reference to the decision of the Sadder Court in the case 
of Dhanoo Kulloo, was not the proper issue to be tried—the Court 
having decided that in a suit for rent, due under a Imhoohut^ all the 
court trying thecase had to decide was, ‘*if the kubooleut was a genuine 
one and if a balance was due thereon.” I shall therefore confine 
my investigation to these points. To the payment of 100 ruj)ees 
there is no evidence or proof that I can find. The kuhooleut is not, 
T should say, drawn uj) in the regular or usual way. A specification 
of the Msts is not inserted at the foot or back of the kubooleut^ but 
on a separate piece of plo^n paper. Of five witnesses examined, as 
attesting witnesses to the* kubooleut, only the two first could read 
and write. The first of them states he went to the appellant, or 
plaintiff, with a letter, when he was asked to witness the kubooleut 
The second states he \vas an omedwar, in attendance on the plain¬ 
tiff, and was asked by Kishen Chunder himself to sign the kuhooleut 
which he did. 'I'he three* other witnesses, as they can neither read 
nor write, were not likely to identify a paper shown them and written 
some ten years before they gave tlieir evidence. As attesting 
witnesses they therefore cannot be credited. 

Now I must go back to the other suit appealed to the Sudder. It 
was instituted by Hurkanth Roy, the brother of Kishen Chunder, the 
defendant and respondent in this case, and was to set aside the sale to 
the present appellant of Dee Luckeebuttee, Chattcagown, on the plea 
that the property had been bought by him (Hurkanth) in the name of 
Juggumath Roy. That suit was filed on the 1st March 1845, and 
the suit from which the present appeal arose on the 12th February 
1846, or nearly a year after, and there is every reason to suppose it 
was a cross-suit instituted with a view to establish the right of the 
defendant to the putnee. For if it w'as proved the brother of the 
plaintiff held a portion in fprm, and had voluntarily given a kuboo¬ 
leut to the defendant Kalleekanth Jjahorccj^ it doubtless would 
strengthen his defence. That suit the principal sudder ameen 
decreed, but the Sudder Court reversed the decree, as an amended 
plaint altered the date of an ikrar, or agreement, to one subsequent 
to that inserted in the original plaint. Therefore, as there was an 
essential variation between the averments in the* plaint, and the 
documentary proofs tendered in support of it, the case necessarily 
was dismissed, {vide Decisions of the Sudder Dewanny Adawlut for 
1850, p. 112). In the answer filed by the present appellant in that 
case, I find allusion has been made to the ijara, or farm given to 
the respondent Kishen Chunder Roy; but though this is the case, I 
do not think any kuhooleut 'was given by the said Kishen Chunder 
to the appellant, or any sum paid on account of the farm. Reject¬ 
ing therefore the testimony of the witnesses to the kubooleut, and the 
ktthooleut itself as not proven, I affirm the principal sudder amoen’s 
decision, but record no opinion as to who has the best right to the 
land in mouza Nakoogoree, which is beside the case, and not an 
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issue that, on a suit for rent, the court are hound to take up, (vide 
Decisions of the Sudder Dewany Adawlut for 1847, page 65.) All 
costs of the respondent Kishen Chunder Roy, to be paid by the 
appellant, and Ranee Kishen Munee to pay her own costs. 

The 128th December 1850. 

No. 37 of 1849. 

Appeal from a decision of Moulvee Ahdool JJllee^ Principal Sudder 

Ameen, dated the 16fA of August 1849. 

Kishen Chunder Paul, (Defendant,) Appellant, 

versus • 

Gourkishor Paul and Pran Nath Paul, (Plaintiffs,) Respondents. 

Ci: 4A1M for possession of a 3 annas share pf kismut Parbakur- 
parrah, with mesne profits from Aughun 1246 to Chyto 1253 B. S., 
and the value of some bahul trees, paddy ^ ^and grass. Suit laid at 
417 rupees, 8 annas. Appeal laid at 208 rupees, 12 annas j or for the 
reversal of the decree as regards a one and half anna share, claimed 
by the appellant. Plaint filed on the 17th April 1847. 

This case was originally decided by the iiioonsift‘ of Shahzadpore, 
when the respondents got a decree. On appeal by the present ap¬ 
pellant, that decision was reversed by the principal sudder ameen, 
as the suit had been laid at three times an assumed jummay there 
being no definite or fixed jMmwa ; and in such cases the value or 
selling price should have been taken, at which the suit ought to 
have been laid. Hence the present suit by the respondents, whose 
claim is one of inheritance, as grandsons and heirs of Ruthce Kanth 
Dam, in whose name the property had been purchased and register¬ 
ed in the collcctorate, and of which, on a plea of purchase from two 
of the said Ruthee Kanth’s brothers, the appellants retained a one 
and half anna share. • 

The principal sudder ameen gave the plaintiffs a decree, holding 
that, although there were four brothers, Ruthee Kanth, Motee 
Kanth, Gour Mohun, and Rajmohun, the last three were not in 
possession of the kismut, nor were they living with Ruthee Kanth, 
the purchaser, when the purchase was made, therefore they could 
not claim under the privileges belonging to a Hindoo family living 
together and holding a joint undivided estate: that the property 
belonged to Ruthee Kanth alone, and plaintiffs, as his heirs, were en¬ 
titled to succeed to the whole, and the sales made by the other 
brothers and the son of Motee Kanth were invalid, and therefore 
must be set aside. 

Against this decision the appellant appeals, and asserts he 
purchased the shares of Gourmohuu and Rajmohun, insists that 
they were in possession of the share in the kismut sold to him, 
and that all four brothers lived together. He also demurs to the 
suit as being barred by the law of limitation, as more than 12 years 
had elapsed since the death of Ruthee Kanth, even after deducting 
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the period the first suit was pending before the moonsiff and princi¬ 
pal sudder ameen in appeal. Respondents also demur to the way 
the appeal has been laid. The principal sudder ameen having 
passed a decree against the appellant and Kishnanund Chakee^ 
and declared jointly liable for mesne^ profits and costs, the 
appeal therefore should have been laid at the same amount as the 
bill of plaint, instead of for Aa^the amount of the property, with 
mesne profits and costs. These demurrers must first be disposed 
of. All parties seem to admit that Ruthee Kanth died in the month 
of Phalgoon 1239 B. S., (the exact date is not known or specified,) 
and at the time of his death the property was let in farm to Udye 
Chunder talookdar. The suit first instituted before the moonsiff 
was so on the 25 th Npvember 1842, and decided by him on the 
30th April 1844, and was reversed in appeal on the 31st December 
1844. The case was therefore pending in the courts two years, 
one month, and seven days. The suit out of which the present 
appeal arose was instituted in the sudder ameen’s court on the 17 th 
April 1847, corresponding with the 5th Bysakh 1254 B. S., or 
fourteen years, two months, and four days after the death of 
Ruthee Kanth, supposing he died on the 1st Phalgoon 1239, or 
fourteen years, one month, and four days if his death be calculated 
from the last day in Phalgoon. Where there is a doubt as to 
the date of death, and which cannot be' cleared, I think the 
heirs at law fully entitled to the benefit of such doubt, and 
therefore, if it be assumed that the deceased died at the end of 
Phalgoon, after deducting the period the first suit was pend¬ 
ing, I hold the plaintiffs to have been within time in their second 
suit Again, the appellant cannot claim under an adverse posses¬ 
sion of twelve years, as his deed of sale is only dated the 22nd 
Maugh 1245 B. S. With regard to the objection by the respondents, 
of the appeal being wrong laid, though the decree is a joint one, 
against the present appellant and Kishnanund Chakee, the alleged 
purchaser of the other share, (and an equal one it should be remark¬ 
ed,) I think the principal sudder ameen should have declared the 
proportion of costs and mesne profits exigible from tlie two defend¬ 
ants, who claimed to be purchasers and in possession, under Con¬ 
struction No. 849, for their defences were separate^ and they had pur¬ 
chased from separate parties claiming an interest in the property 
sold, and as Kishnanund Chakee has appealed separately, there 
can be no less on account of stamp fees from an under valuation of 
the appeals by the respective appellants. Both demurrers there¬ 
fore must be overruled and the case go on. The first suit was 
decided by the late Bhaghut Chum Goopt, then moonsiff of Shah- 
zadpore, a very intelligent Hindoo, and fully competent to judge 
of the value of evidence and documentary proof in cases brought 
before him. He held it proved that wheij Ruthee Kanth made 
the purchase of the share of the hismut^ Rajinohun and Gour»- 
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mohun were not members of the family, but had gone and resided 
elsewhere^ After this, disputes arising among them, these two, 
witli Kumla Kanth, son of Motee Kanth, gave the respondents an 
ikrar or indenture, admitting their right to a one and half anna share 
of the kismut, as grandsons of Ruthee Kanth, deceased. This ihrar, 
also called a ladavee, or deed of relinquishment, was dated the 21st 
Plialgoon 1245 B. S., and the parties to it personally appeared and 
admitted its execution before Mr. Smelt, late a judge of this zillah, 
and who registered the deed on the 6tji March 1839 A. D., corre¬ 
sponding with the 24til Phalgoon lS45 S. The deed of sale to 
the appellant bears date a month previous, but was not registered, 
and from that very circumstance I strongly suspect was antedated 
for the nonce; for it is not at all probable that, if Gourmohun and 
Rajmohun had sold their rights and interests to the appellant, tliey 
w'ould, after such sale, give a ladavec^ fiv ikrar, to the heirs of 
Ruthee Kanth, have such ikrar registered, and personally appear 
before the judge (who registered the deed) and admit they had 
executed it; and it may be inferred that the reason why the present 
appellant did not apply to have his deed of sale registered, was the 
fear of detection, as it would have then been discovered why it 
liad been antedated. Concurring therefore entirely with the moon- 
sid* of Shahzadpore, that the appellant’s claim of purchase must be 
rejected, as the sellers had, in a regular deed, which was registered, 
admitted they had no right or interest in the property, or in one 
and a half anna share of kismut Parbakur-parrah, I dismiss the 
appeal, and afSrm the principal sudder ameen’s decree, in so far as 
it declares the respondents’ right to the share, which the appellant, 
on the plea of purchase, withheld. Appellant will be charged with 
all the costs of the appeal. 

• 

The 30th December 1850. 

No. 38 of 1849. 

Appeal from a decision of Mouhee Jbdool TJUee^ Principal Sudder 

AmeeUy dated the X^thof August 18^9. 

Kishnanund Chakee, (Defendant,) Appellant, 

versus 

Gourkishor Paul and Prannath Paul, (PlaintifTs,) Respondents. 

This is another appeal from the principal sudder ameen’s 
decision fully detailed in appeal case No. 37, decided by me 
on the 28th instant. The present appellant was also a defen¬ 
dant in the case, and his claim rested on a deed of sale given 
to him by Kumla Kanth, the son of Motee Kanth, and brother of 
Ruthee Kanth, the grandfather of the respondents. This sale the 
principal sudder amcen also declared invalid, as neither Kumla 
kanth nor Motee Kanth, had any right to the property or share sold. 

43 
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As in the otlter appeal, appellant demurs to the suit, and the respon¬ 
dents to the appeal, but, for the reasons stated in the decision on 
that appeal, both demurrers must bo overruled and the case go on. 
The simple question for investigation is the title of the seller. In a 
ladavee, or lAmr, given by the respondents to Kumln Kanth, they 
admit his father’s right to a one and half anna share of kismut 
Parbakur-parrah. This deed was registered, the parties to its execu¬ 
tion personally appearing before the judge, and acknowledging 
having given the ikrar ; and though so acknowledged, and registered, 
the principal sudder amecn rejects the deed, because a petition was 
also given in by the re^ondent Gourkishor Paul to the judge, in 
which it was stated that the opposite party were going to register 
some deed, which affected their rights and interests. But if register¬ 
ed deeds are to be set aside, merely on the ground of a petition 
being presented to a court at or about the same time, what is the 
use of having any deedVegistered? I therefore dissent from the 
opinion of the principal sudder ameon as regards the rejection of tins 
deed, and, holding it to have been duly executed and registered, 
(and which was the opinion recorded by the late moonsiff* of Shah- 
zadpore,) consider It fully establishes the title of Kumla Kanth, the 
seller, to the appellant of the share the respondents, under the deed, 
acknowledged to belong to him. Now with regard to the deed of 
sale, this is also a registered deed, and the only reason for rejecting 
it given by the principal sudder ameen is that it bears the same 
date as the ikrar. Now as all depended on the respondents’ admit¬ 
ting the riglit of the seller, I really do not see why, on the same 
dav the admission was made, Kumla Kanth should not sell tlie 
property. He has never denied the sale in any court, and, when the 
deed was registered, personally appeared and acknowledged having 
executed the deed of sale.. I would also refer to another fact. The 
moonsiff' upheld the saIe*to tliis appellant, an^ the respondents did 
not appeal against his decision. Now if they had no ground of appeal 
theuy or any objection to offer to Kumla Kanth’s sale to the appellant, 
though the wliole case was opened by the principal sudder ameen 
reversing the moonsiff’s decision, the mere fact of a petition having 
been given in to the judge, by one of tlie respondents, (or some one 
for them,) cannot, in my humble opinion, be set against regular 
deeds, signed, witnessed, delivered, and registered. On these 
grounds I again concur with the late moonsiff of Shahzadpore, that 
the respondent’s claim, as regards the one and a half anna share of 
kumut Parbakur-parrah, in the possession of the appellant, must bo 
rejected. This appeal is therefore decreed, and the principal sudder 
ameen’s decision, as far as it relates to the appellant’s purchase, 
reversed,—costs in the original suit being made chargeable to the 
parties respectively, and in the appeal to the respondents. 
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Present: T. WYATT, Esq., Judge. 

_ • 

The 10th Decembei? 1850. 

Case No. 1 of 1847. 

Appeal from a decision of the Principal Sudder Ameen of 
Rungpore, dated Vlih February 1847. 

Sreenath Gopl, auction purchaser, (Plaintiff,) Appellant, 

versus 

Ratnkissen Shah and others, (Defendants,) Respondents. 

This suit was instituted by the appellant for the possession of 
four jotes, namely, chuck Janpore, belonging to the village of 
Bura Komedpore and Pulano Bheta and jote Anundram Sirkar, 
belonging to the village of clmck Rajajce and Khainar Magoora, 
belonging to the village of Mudhopara, said to be situated in lot 
Bahaderpore and other mouzas forming the rights and interests 
ofJoynarain Roy and Mussummat Unopoorna Dossea in the joint 
estate above named, which, while under butwarra, was sold by the 
collector for arrears of revenue under Section 33, Regulation XIX. 
1814 on the 30th July 1835, and bought by the appellant 

The defendants deny the claim, the disputed jotes not having 
formed a part of the estate sold at auction, but having been always 
in their possession as part of their estate of Gundhurb Baree, &c. 

The collector, having failed to put the auction purchaser in 
possession of these jotes, applied on 5th April 1836 to the civil court, 
which, on local enquiry, found that they did not appertain to the 
estate sold hut had been for a long period in the possession of the 
respondents, recording a proceeding to that effect on the lOtli Janu¬ 
ary 1837. 

A regular suit was then instituted by the appellant and tried by 
Muenuddeen Sufdur, acting principal sudder ameen, who, on the 
27th March 1840, dismissed it, on the ground that, though the 
defendants were in possession, neither of the parties in the suit liad 
a proprietary right to the jotes, which were the right of Govern¬ 
ment and were liable to assessment, who, if it pleased, could enter 
into a settlement with the defendants. On appeal from this decision 
the judge confirmed the decree of the lower court, when a special 
appeal was preferred to tlic Court of Sudder Dewanny Adawlut, 
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and rmccted by it on the 16th January 1841. After this, tlie 
special deputy collector having abandoned the right of Government 
to render liaolc to assessment tliese lands, from whose view the 
commissioner of revenue did not dissent, the auction purchaser 
sought a new trial to determine the right of property between him 
and the defendants to these jotes, which, oh reference by the judge, 
was admitted by the Court of Sudder Dewanny Adawlut on the 
30th June 1843. 

The case was then brought on the file of the principal sudder 
amecn, Opender Chunker 'Nyaruttun, who caused detailed local 
enquiries to be made afresh, as to wliether these jotes were or were 
not dependent villages belonging to tlie estate sold. On tlie 
temporary absence on leave of this principal sudder ameen, 
Mr. J. N- Thomas, the sudder ameen, officiated as principal sudder 
ameen, who, considering that the institution of the suit hud been 
barred by the statute of Jimitations, dismissed it on the 30th Decem¬ 
ber 1844. On appeal, the case was remanded for trial, the judge 
not concurring in the view of the lower court. The present 
principal sudder ameen then, Syud Alimud Buksh, on the result of 
the local enquiries which had been instituted by Opender Chunder 
Nyaruttun, (principal sadder ameen,) as before stated, conjoined 
with an inspection of the lotbundce and sale advertisement and a 
reference to the quinquennial register and other papers, dismissed 
the suit, on the ground that the lotbundce had contained no sepa¬ 
rate specification of these jotes for sale, nor had they ever been in 
the possession of the former proprietors, but always in the occupan¬ 
cy of the defendants, to whose estate they belonged, with other 
detailed reasons for his judgment 

From this decision an appeal having been preferred to me, 
I confirmed the judgment of the lower court on the 24th December 
1849; but, on a special 'appeal, admitted by the Court of Sudder 
Dewanny Adawlut on the 10th July 1850, the case was remanded 
in order solely that I should supply the grounds of appeal, with 
my opinion on those grounds, which had been omitted by me and 
which W'os stated to be contrary to the provisions of Act XIL 
1843. 


I therefore proceed to detail the grounds of appeal seriatim, with 
my opinion on each. 

The appellant states: 

First —That the opinion of the principal sudder ameen, in his 
decree, is not fair, wherein he observes that, what was formerly 
recorded by the acting principal sudder ameen, (Muenuddeen 
Sufdur,) in his decree of the 27th March 1840, as to his (appellant’s) 
having no right of property to these jotes, is correct, and that 
that decision was upheld, on special appeal, by the Sudder Dewanny 
Adawlut, inasmuch that, on his (appellant’s) applying to the judge 
for a review of judgment (of the zillah decision of the 27 th March 
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1840,) the application was granted by the Suddcr Court, and 
the case restored to its former number on the judge’s file, and 
the decision of the lower court, on the 27th March 1840, was 
reversed by the judge and the case sent back to the lower 
court for re-trial on its merits. 

Secondly^ —^l^hat it is umust the principal suddcr ameen should 
state that, from the roeedaa of the ameen, he (appellant) appeared 
to have no right of property to the disputed jotes, nor had any 
objection by the parties in the suit been preferred, whereas he 
(appellant) had presented a petition ot ol)jection in respect to the 
ameen having colluded with the defendant, which is filed with 
the nuthec. 

Thirdly .—That in respect to the principal sudder ameen’s state¬ 
ment, that he (appellant) can have no claim to these disputed 
villages as they are not contained in the original private deed of 
sale of the former proprietor (Raj Chunder*Roy,) in favor of Musst. 
Unopooma, (whose rights and interests in the estate appellant 
purchased at public sale,) appellant alleges that it is written in 
that deed of sale that, according to the quinquennial register of 
1212 B. S., he, the proprietor, had sold these villages, and that that 
register contains an entry of these villages; and appellant further 
urges that, in proof of the former proprietor having been in 
possession of Khamar Magoora (one of the four disputed 
villages) he (appellant) has filed a decision (of the zillah court) 
of the i9th April 1832, the parties in which were Sheeb Chundcr 
Singh, appellant, versus Joynarain, respondent. 

Fourthly .—That as to the 4th paragraph of the principal sudder 
amcen’s decision, in which he says that lie (appellant) has no right 
to these disputed villages because they were not mentioned in 
the English letter of the 15th May 1802, the omission was his 
misfortune, as, antecedent to 1212 B. S?,*dakhilee villages were 
not entered in the quinquennial registers prepared after Regu¬ 
lation VIII. 1800, but that since 1212 B. S., according to the 
orders of the Board of Revenue of the 6th May and 3rd June 
1803, they have been so registered. 

fifthly .—That, on this suit being remanded for trial to the 
principal sudder ameen, according to the requisition of that officer, 
he (appellant) filed a chouhuddee of these disputed villages, wliich 
the defendants answered, and to which answer he (appellant) 
replied, whence, according to Section 12, Regulation XXVL 
1814, and Section 19, Regulation IV. 1793, a notification of 
the date on which the case would he first brought to trial, had not 
been issued. 

Sixthly .—As to the defendants having stated that he (appellant) 
had not complained against Musst. Teenoomunnee Dassea, a 
sharer of a 2 annas portion of these villages at the time of instituting 
the suit, he (appellant) states that this female was not a sharer at 
that time, nor is it stated by the ameen in his roeedad that she was. 
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My answers to these grounds are these— 

First —As to the first point alleged, tlie lower court appears 
to have made no unfair statement, inasmuch as it merely re¬ 
echoed the opinion of the acting principal sudder ameen in his 
decree of the 27th March 1840, that neither of the parties in the 
suit had a proprietary right to the disputed villages (dakhileo) the 
title to wliich, as not having been included in the decennial settle¬ 
ment, vested in Government, but that the Government might settle 
with the defendants as havjjig been long in possession; but when 
the Government relinquished *its claim as • proprietor to subject 
the lands to assessment, a* fresh trial was authorised by the Sudder 
Dewanny Adawlut in order to determine the right of property 
between the parties, which have now been done. 

Second .—As to the second point, the opinion of the lower 
court, as to the appellant having no proprietary right to these 
dakhilce villages, was partly founded on the ameen’s roeedad 
of the 14th September 1844, nor had any petition of objec¬ 
tion by the parties to tlie suit been preferred to the said roce- 
dad, though a petition, dated the 2nd September 1844, had been 
preferred by the appellant complaining of the conduct of the ameen 
on the score of partiality to the defendants, to whom a copy was 
sent and an answer called for, which was furnished on the 20th Sep¬ 
tember denying the truth of the accusation in toto. 

Third .—As to the third point, the appellant has misstated facts, 
inasmuch that these disputed dakhilee villages are not mentioned 
cither in the body or at the foot of the deed of sale of the former 
proprietor llajchunder Roy, dated 30th rhalgoon 1214, which was 
executed in favor of Fuqueer Chund Doss, and not in that of 
Mussummat Onopoorna, as alleged by appellant; and the allusion of 
the said seller to the qiiirypiennial register of 1212 15. S., had been 
only With reference to the jamma of the e^ate sold being as that 
recorded in the register above stated, and not to the villages of the 
estate; and as to the appellant’s reference to the decree of tlie 
19th April 1832, obtained by Sheebsuhai against Joynarain, it is 
not mentioned in the decision appealed against, nor bears any con¬ 
nection to this suit 

Fourth .—As to the fourth point, the appellant is mistaken as to 
the orders of the Board of Revenue cited by him having contained 
any specific direction for the entry of dakhilee villages in. the pre¬ 
paration of the quinquennial register; and though these disputed 
villages are recorded in the quinquennial register of 1212, no dc- 
pendance can be placed on this register, for it is not only not authen¬ 
ticated by any public dfficer, but when the appellant applied to the 
collector for the possession of these villages supposed to have apper¬ 
tained to the lot he had purchased at the collector’s sale, and on the 
collector applying to the judge to put him in possession, and the 
judge calling for a list of the villages recorded in the collectorate as 
comprised in the estate, and on the collector requiring his record- 
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keeper to furnish the list, that officer (mohafiz) on the 25th July 
1836, submitted one, in which the disputed villages were included, 
as contained in the quinquennial register of 1227 B. S., and in no 
previous register; whence there is reason to believe that the disput¬ 
ed villages were surreptitiously introduced in the quinquennial 
register of 1212, a copy'of which was filed in the suit: indeed, the 
zillah judge (Mr. N. Smith,) in a decision in a regular suit 
about a julkur or fishery situated in lot Bahadorpore, dated the 
21st November 1816, gave it as his opinion that Rajehunder Rdy, 
the original proprietor of this estate,.haPl given in fraudulent papers, 
on which the quinquennial register of 1212 B. S. had been prepar¬ 
ed, and that he was deserving of punishment. 

Fiftlu —As to the fifth point, the appellant has again misstated 
a fact 

It was not that the lower court called upon the appellant to file a 
chouhuddee of these villages, but he presented a supplemental peti¬ 
tion on 20th August 1846, requesting authority to do so, he having 
omitted to allude to it on the institution of his original plaint of 
2nd February 1839, a request that was improperly granted, as one 
supplemental plaint had already been allowed. 

After all the pleadings had been filed, as the lower court did not 
require further evidence, full evidence having already been record¬ 
ed by Opendcr Ohunder Nyaruttun, principal sucldcr ameen, who 
had recorded the prescribed preliminary proceeding, the eight 
days’ notice under Section 12, Regulation XXVI. 1814, was not 
necessary. 

Sixth .—As to the sixth point, no answer is required. 

The points to be decided appear to have been whether the appel¬ 
lant did or did not purchase the jotes or dependent villages, for 
which he contends, at the collector’s sale, and, if they were not speci¬ 
fied in the lotbundee of sale, whether they^formed an integral portion 
of the lot sold from hSving been recorded in the quinquennial regis¬ 
ter of 1212 B. S. (referred to by the appellant in his grounds of 
appeal) and 1227 B. S., or were found on local enquiry to have 
been possessed by the late proprietors whose rights and interests in 
the lot sold the appellant purchased. 

It is clear from the sale advertisement of 15th June 1835, that only 
lot Bahaderpore and other mouzas, as forming the rights and interests 
of Joynarain Roy and Mussummat Onopoorna, were advertised for 
sale; and it is equally clear from the lotbundee that such advertised 
lot was alone exposed to sale without any enumeration of the 
villages, uslee or dakhllee, comprised in it For the reasons I have 
stated, the quinquennial register of 1212 containing the disputed 
villages is not to be depended upon, whence that of 1227 B. S. 
cannot be trusted; and from repeated local enquiries made first by 
the order of the judge, Mr, T. A. Shaw, then in person by the acting 
principal sudder ameen, Muenuddeen Sufdur, and then by Doorga* 



98 


ZILLAB RUNOPORB. 


pershad Tewarpy, a moknruree amcen, made under tlic direction of 
Opender Chunder Nyaruttun, principal sudder ameen^ when a new 
trial for the ascertainment and determination of the proprietary 
right between the parties was authorised, these disputed jotes were 
found never to have been possessed by the former proprietors, 
whose rights and interests were sold at auction and purchased by 
tho appellant, but to have uniformly belonged to the estate of the 
defendants Gundhurb Baree and others, and therefore the appellant 
has no right of property to these dakhilee villages. 

For these detailed reason*^ I* dismiss the appeal, with costs, con¬ 
firming the decision of the lower court of the 12th February 1847. 


Thc IIth December 1850. 

Case No. 17 of 1848. 

Jjipeal^rom a decision of Opender Chunder Nyaruttun, Principal Sadder 

Ameen, dated 20th August 1846. 

Scetul Chunder and others, (Defendants,) Appellants, 

versus 

Messrs. Busch, Bonnevie, and Bishop, Sudder fanners of Purub 

Bhag, (Plaintiffs,) Respondents. 

This appeal was rejected by me on the 16th May 1850, (vide 
page 9 of the Decisions of Rungpore for May 1850,) but the Court 
of Sudder Dewanny Adawlut, under date the 5 th September 1850, 
having admitted the appeal and ordered it to be tried on its merits, 
it has under this day’s date been brought forward. 

As the decision of the principal sudder ameen (Opender Chunder 
Nyaruttun) of the 20th August 1846, in favor of the respondents, 
(from which the present appeal is preferred,) was based on a decree 
of the sudder amcen of tlfe 6th December 1845, in favor of the 
respondents, which, on being referred for trial to the present prin¬ 
cipal sudder ameen, Syud Ahmud Buksh, was reversed by him under 
date the 3rd April 1847, to obviate two conflicting opinions of two 
principal sudder amcens prevailing in the same matter of dispute, 
namely, of the 20th August 1846 and 3rd April 1847. It is ordered, 
that this appeal be decreed, and the decision of the lower court of 
the 20th August 1846 be reversed, and the case be remanded to tho 
present principal sudder ameen in order that he may re-try it agree¬ 
ably to his request of the Ist February 1848. 

The stamp of appeal will be refunded to the appellant as usual. 
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Tha 28th December 1850. 

No. 35 of 1850. 

Appeal from a decision of the Moonsiff of Ol%pore» 

dated 2Ath January 1850. 

Ghona Doss and Poolkoo Doss^ (Defendants^) Appellants^ 

tersus 

Khoosh Mahomed, (Plaintiff,) Respondent 

The respondent sued the appellants *for rupees 63-5, the bazar 
price of thirty-eight maunds and thirty-eig^t seers of mustard seed, 
for the delivery of which, on the 5th Chyte 1255, respondent 
advanced rupees 41, agreeably to a sutta stated to be dated the 
11th Poos 1255, executed by the appellants and attested by seven 
subscribing witnesses. 

The defendant denied tho claim. -• 

The moonsiff decreed the suit, with costs. It was urged, on 
appeal, that the date of the sutta contained in tlie plaiiit was dif¬ 
ferent to that produced on the trial, inasmuch that the real date 
of the sutta was the 5 th Poos 1255, but in the plaint it was stated 
to be the 11th of Poos 1255. The appellant also added that the 
evidence on the part of the plaintiffs witnesses was conflicting. 

On reviewing the proceedings, it appears that the appellants are 
right in pointing out the defect as to the date of the sutta as con¬ 
tained in the plaint not corresponding with that the sutta actually 
bears. This must have been overlooked by the moonsiff; and the 

E laintiff must be nonsuited. It is therefore ordered, that the appeal 
e decreed, and the order of the moonsiff* reversed, the plaintiff 
being nonsuited. 

The. 28th December 1850. 

Na 100 of 1850. 

Appeal from a decision of the Moonsiff of Kishenaunae^ 

dated 21th July 1850. 

Callachand Doss, (Plaintiff,) Appellant, 

versus 

Sham Chum Kuwur, (Defendant,) Respondent. 

* • • 

This/A ction was brought by the appellant as an under-tenant of 
the respondent, who was a ryut of dewutter lands, for damages equal 
to double the amount of ground-rent, viz. 8 annas, paid by him in 
Maugh 1256, consequent on the respondent having refused him a 
receipt for this payment On examining the papers of the case, as it 
appears that the uioonsifTs preliminary proceeding, under Section 10, 
Regulation XXVI. 1814, has not been drawti out conformably 

44 
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with the form prescribed by the Circular Orders of tlie 8th May 1850, 
and as it appears that the respondent had filed a list of witnesses, 
though not called upon for evidence, and that the moonsiff had 
passed no order as to taking or rejecting the evidence, his proceed¬ 
ings are illegal. 

It is therefore ordered, that the appfeal be decreed, and the 
decision of the lower court reversed, to which the case will be 
rotiirnod for re-investigation, with reference to the observations 
above stated. 

I'hc value of the stamp oY appeal to be refunded to the appellant. 


The 28th December 1850. 

• No. 101 of 1850. 

Appeal from the decision of the Moonsiff of Biiddergunge^ dated 29 

• July 1850. 

Suntosh Doss, (Defendant,) Appellant, 

versus 

Sheikh Kalsera, (FlaintifF,) Eespondent. 

This suit was instituted by the respondent for the recovery of a 
bond debt, amounting with interest to rupees 54-4. The date of the 
liond, the 29th Phalgoon 1256, which conditions for the payment of 
the principal, rupees 52, with interest, on 15th Jyte 1257. 

A notice was issued, but not served on the defendant, as he could 
not be found. An advertisement was suspended at his house, on 
the very day it was to expire, the plaintiff filed a razeenamah 
dated 15th Sawun 1257, stating that by ruffadad ho had amicably 
settled the claim with the defendant, whence the moonsiff disposed 
of the case by razeenamah, reimbursing the plaintiff in the amount 
of stamp duty levied on the plaint. 

It was urged on appeal that the plaint was altogether a false one, 
instituted from malicious motives consequent on quarrels with the 
plaintiff and his nephew respecting land; that appellant never gave 
a bond on the date stated, as he had, on the previous day, viz. the 
28tli Phalgoon 1256, gone to bathe in the river Korotora in observ¬ 
ance of a religious ceremony taking place on the following day 
called Baronee Ashnan. 

As under Act XII. 184.3, the point to be decided was whether 
the bond was a valid one or not, and the moonsiff disposed of tlie 
case exparte on the mere filing of a ruffanamah by the plaintiff, 
without any act of concession or consent on the part of the defen- 
. ^nt, and before the time for the appearance of the defendant by 
isWiar had fully expired, the moonsiff acted illegally; and as, in 
disposing of the case by ruffanamah he had, contrary to the Circular 
Orders of tiicSSrd January 1846, ordered the reimbursement of the 
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stamp duty levied in the plaint, in favor of the plaintiff, his decision 
was still more illegal. 

It is therefore ordered, that ^he appeal Lc decreed, and the 
order of the moonslff be reversed, to whom the case will be 
remanded for trial on its merits with reference to the above 
remarks. 

The value of the stamp of appeal will be refunded as usual. 
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Phesent: H. V. HATHORN, Esq., Judge. 

• 

The 5th DecbmbeA 1850. 

No. 177 of 1849. 

Regular Appeal from a decision passed hy MoUlvee Mahomed Wajid, 
late Moonsiff of Chumparun, dated \Ath July 1849. 

Maharajah Nowulkishore Singh, (Defendant,) Appellant, 

versus 

Goordeal Tewary, (Plaintiff,) Respondent 

Claim, for Company’s rupees 64, on account balance of rent for 
1254 F. S., and reversal of a summary award by the deputy collect¬ 
or of Chumparun, dated 15th February 1848. 

This suit was instituted by plaintiff on the 8th February 1849, 
styling himself a birtdar in possession of 99 beegahs of rent-free 
land, acquired in 1197 Fusly, by a grant from one Genoo Rai, 
a former malik, and claimed rents for rupees 8 therein cultivated 
by Jaisee Mullah and others (defendants and cultivators,) who 
denied having cultivated any land of which plaintiff was the 
rent-free holder, stating that they w^ere ryuts of the rajah of Betteah, 
and paid rent to him. The rajah also appeared as a defendant 
in this case, supporting the cultivator*’ statement, and disputing 
plaintiff ’s proprietar}^ rights. 

The moonsiff has passed a decree in favor of the birtdar for 
Company’s rupees 11-3-13, with costs, upon the strength of a 
previous decision in the moonsiff’s court, dated 21st August 1847, 
instituted by the said birtdar against Simljoo Singh, a farmer, 
reversing a summary award for rent passed in favor of the farmer, 
and relying upon the evidence of four witnesses to the possession 
of the birtdar, and cultivation of the land by defendant’s (ryuts.) 

The zemindar appeals in dissatisfaction, denying the existence 
of any rent-free holding. 

Judgment. 

The point at issue in this case is the legality or otherwise of the 
summary award passed by the deputy collector, dated 15th 
February 1848, for rent in favor of plaintiff, which it is the object 
of this suit to reverse. I find that the deputy collector assigned 
as Ills reason for not awarding rent, the fact that the plaintiff’s 
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proprietary right was disputed by the zemindar^ and was not 
primd facie appjfrent, and that no clear proof was adduced that 
the cultivator had ever paid rent to the birtdar on former years, 
and no counterpart lease or engagement for rent was fortlicorning. 
The deputy collector was therefore correct in rejecting tliis 
suit for rent on account of 1254 Fusly, and the plaintiff’s claim 
for reversal of the award should have been dismissed by the 
lower court, leaving the plaintiff at liberty to establish in the first 
instance his right and title to the land for which he claims rent 
For the above reasons tliis* appeal was admitted on tlie 29th 
August last, and notice served on the respondent’s heirs, who have 
not appeared. 

Ordered, 

That tliis appeal be decreed, wdth costs, and tlio decision of tlit; 
mooiisiff of CJiumj»anin be reversed. 


The 5th December 1850. 

No. 178 of 1849. 

llef/uiar Appeal from a deeieion passed by Moulree Mahomed IVajuf, 
late Moonsiff of Chumparun, dated \Ath July 1849. 

Maharajah Nowulkishore Singh, (Defendant,) Appellant, 

versus 

Goordeal Tewary, (PlaintiflT,) Respondent 

Claim, for Company’s rupees 84-8, on account balance of rent 
for 1254 Fusly, and for reversal of a summary award, dated 15tli 
February 1848. 

The particulars of this suit correspond in all essential points 
with the suit preceding, excepting in the names of the cultivators 
who are different; and the decision is founded <upon similar grounds, 
and for the same reasons the appeal is decreed, with costs, and the 
decision of the lower court is annulled. 


The 12th December 1850. 

No. 157 of 1849. 

Regular Appeal from a decision passed by Siyud Asud Ali^ late Moonsiff 

of Chupra, dated 21st June 1849. 

Pooruii Ram, (Plaintiff,) Appellant, 

versus 

Ramkishen Singh, (Defendant,) Respondent, 

Claim, for confirmation of a pottah or lease of a house, dated 
1st Assin 1248 Fusly, executed by Sheogolam Singh, former pro¬ 
prietor, value Company’s rupees 16. 
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This suit, instituted on the 2nd January 1849, appears tube a 
counter-claim, instituted in order to retain possession of the premises 
at the former rental in consequence of tlie adverse party having 
separately sued for actual ejectment. I find that Sheogolam origin¬ 
ally purchased at auction the rights and interests of llurpershad 
Naraiii Singh in certain Ifouses in the new bazar (Daby Narain,) and 
resold his rights to Ram Kishen Singh on 19th September 1844, with 
whom the plaintififPoorun agreed in court, through his pleader, to 
pay 3 annas a month on account of rent This arrangement 
was duly confirmed by a decree of a;orfrt,^paBscd by the principal 
sudder ameen, dated 11th September 1848, and to which Poorun, 
the plaintiff*, in this case voluntarily agreed. 

The moonsiff of Chupra has accordingly dismissed this suit, 
being at variance with the decision of the principal sudder ainccn 
in the appeal case No. 72, dated 11th September 1848, above 
referred. • 

I see no reason therefore to interfere with the moonsiff’s decision 
in this case. 

Ordered, 

Idiat this appeal be dismissed, with costs. 


The 12th December 1850. 

No. 152 of 1849. 

Regular Appeal from a decision passed by Syed Asud Ali, late Moonsif 

of Chupra^ dated 2\8t June 1849. 

Ramkishen Singh, (Plaintiff,) Appellant, 

versus 

Poorun Ram, (Defendant,) Respondent. 

Claim, to cause defendant to vacate a shop with adjoining room 
and verandah (east front,) situated in the new bazar Dehyawaii, 
pergunnah Manjee; value Company’s rupees 15. 

Numerous suits have been before the courts of the moonsiff of 
Chupra and principal sudder ameen of this district (in appeal) 
relative to the rent of these premises. Both parties at length agreed 
through tlieir pleaders to a rental of 3 annas per mensem, and a 
decree to that effect in favor of plaintiff was passed by the principal 
sudder ameen (Nocoor Chunder Chowdry,) on the 11th September 
1848, confirming a decree of the moonsiff of Chupra, dated 19th 
April 1848, for arrears of rent from Cliyte 1252 to 4th Kartikh 1253. 

This suit was instituted on the 15th September 1848, (four days 
after the last decision,) claiming the right to eject Poorun, the defen¬ 
dant, from possession, alleging that a year’s rent was due, and he 
had otherwise opposed him; the plaintiff intimating that he would 
sue separately for the balance of rent which might be due. 
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Defendant states that the rate of rent after much litigation had 
been finally settled, and which he was willing to pay, but that plain¬ 
tiff would not take it, and this claim to dispossess was opposed to tho 
decision of the principal sudder amecn, adjusting their dispute 
regarding rent 

The moonsiff lays aside the claim of pfaintiff for ejectment^ and 
awards payment of rent at tho monthly rate of 3 annas, in accord¬ 
ance with the previous decision above referred to. 

I observe that an ameen was deputed by the lower court to as¬ 
certain by whom the hoi^so^had been built, and the return showed 
that by evidence taken on the spot the present shop and verandah 
had been raised by the present occupant Poorun, Under these cir¬ 
cumstances the prosecutor is only entitled to renti the amount of 
which has been already adjusted by the court; and has no power to 
eject his tenant, so long as rent is regularly paid. The plea of being 
in arrears as a reason for bringing this suit for ejectment, is manifest¬ 
ly vexatious, as the adjustment of rent was finally settled only four 
days before the institution of this suit The decision of the moon- 
siff must be reversed, being at variance with the claim, the suit 
being for ejectment^ and the decree given being for rent 

Ordered, 

That tho claim of plaintiff, together with this appeal, be dismissed, 
with costs, and the decree of the lower court be annulled. 


The 16th December 1850. 

Nos. 272 and 284 of 1850. 

Regular Appeal from a decision passed by Moulvee Mahomed Haneef 

Moonsiff of Chuprat dated 23rd August 1850. 

Ramkishen Singh, (Plaintiff,) Appellant, 

versus ® 

Poorun Kandoo, (Defendant,) Respondent 

Claim, for possession of 5 dhoors of land and the removal of 
a mud wall in Dehyawan, pcrgunnali Manjee, Company's rupees 
10, compensation, and for reversal of a decision under Act IV. 
1840, dated 24th December 1840, total valuation Company’s 
rupees 23. 

The parties in these appeals are the same as in the case preced¬ 
ing, No. 152, and as the land adjoins the premises therein referred 
to, this suit has been brought forward for disposal simultaneously. 

The moonsiff proceeded to the spot (which is near his court) and 
measured the land in dispute, and took the evidence of several 
neighbours, and found that defendant had in truth extended his 
wall south and west to the extent of twelve feet by two beyond 
his boundary, which wall he accordingly directed to be removed in 
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reversal of the Act IV. case, (which, for the time being, supported 
the defendant as the party tn possession,) and passed a decree in 
favor of plaintiff to that effect, with costs in proportion. Both 
parties have appealed, but I see no sufficient ground for interfering 
with the decision, which seems just and proper. Indeed, enmity 
between the parties appears to have been the principal reason for 
continuing this litigation with one another. 

Ordered, 

That theso two appeals, Nos. 272-anH §84, be dismissed, with 
costs, and the decision of the lower court be affirmed. 


The 16th December I8£t0. 

No. 78 of 1850. 

Regular Appeal from a decision passed by MqpXvee Mahomed Waheed^ 
ooddeeUi late Moonsif of Vhupray dated 9th February 1850 . 

Sheik Jan Ali, Sheik Amjud Ali, and Sheik Imdad All, (Defendants,) 

Appellants, 

versus 

Syed Jamah Ali, (Plaintiff,) Respondent. 

Claim, Company’s rupees 11, on account of one-fourth share 
of land rent, due for two cart houses and a stack house, stituated 
in Dehyawan, pcrgunnah Manjee, from 1246 to 1256 Fusly, total 
Company’s rupees 11-10-7-17^. 

This suit was instituted on the 1st March 1849. Plaintiff, who 
is a one-fourth proprietor of Dehyawan (Chupra) in a 7 anna 
share, sets forth that his ancestors had previously had the use of 
carts from the defendants in lieu of payment of land rent, which 
was estimated at 4 rupees a year, but that, in 1246 Fusly, defendants 
had sold their carts. II« therefore now claims his share of arrears of 
land rent upon 2 cottahs, 5 dhoors, and 5 dhoorkees of land in defend¬ 
ants’ possession for 11 years, or Company’s rupees 11, adding the 
fractions as the exchange into Company’s rupees. 

Defendants deny that they or their ancestors ever paid rent for 
their premises, or that rent was ever demanded by the maliks, and 
state that they have been in possession previous to the Company’s ac¬ 
cession to the Dewariny, and are not therefore liable to assessment 
They cite Clauses 2 and 4, Section 3, Regulation 11. 1805, as 
barring the suit, explaining that they have 8 houses or sheds in all, 
and pay rent for 3 only recently purchased. They add that this suit 
arises from enmity in consequence of late disputes with the maliks in 
the foujdaree court, and that it is not, moreover, customary for the 
maliks of the town to claim lan|^ rent from the more respectable 
class of inhabitants. 

The moonsiff at first deputed an ameen to measure the premises 
and ascertain the local rates, and afterwards went himself in person 
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to xn^e enquiry, and test the measurement. The substance of his 
decision, which is very lengthy, (anticipating probably future refer¬ 
ence to it as a precedent in the assessment of other houses in the 
town,) is as follows. 

He observes, imprimis^ that plaintiff^s prpprietary share is not dis¬ 
puted; that the fact of letting out carts to the maliks of the town 
in lieu of land rent (as i)leaded) is proved to be very customary, 
and considers it improbable that neither rent nor an equivalent was 
ever before demanded by tjic proprietors. He also remarks that an 
abeyance of their claim cince 1*246 F, S., carries with it no forfei¬ 
ture of right; and as defendant holds no rent-free title, the right to 
assess is clear, and the plea of rank alone (shureef) is insufficient to 
absolve them from liability. 

In regard to the rate of assessment and the extent of the 
premises, it was found by personal enquiry that 2 cottahs and 
5 dhoors of land were in possession of defendants by measure¬ 
ment, and he has fixed the lowest rate of land rent, which he 
observes (from other leases filed) varies in the town of Cliupra 
from 100 to 20 rupees a beegah; thus awarding 2 rupees 4 
annas per annum, or Company’s rupees 20-11-3, for the whole 
period, including 13 rupees 13 annas on account of costs, being 
in proportion to the amount decreed. 

The defendants appeal in dissatisfaction, urging that the suit was 
not cognizable by a moonsiff, under Section 30, Regulation II. 
1819, and as the plaint contained no specification of boundaries, 
the suit should not have been heard; that the petition subsequently 
filed detailing boundaries must be regarded as a “supplementary” 
plaint, w'hich no moonsiff could legally receive; that plaintiff* 
admits having received no rent for a period of eleven years, and 
that the custom of taking the use of carts from the inhabitants 
in lieu of rent is irrelevant; that hundreds of houses in the town 
belonging to the higher classes arc not required to pay land rent, 
and this fact has been duly recognized in a former decision by a 
former sudder ameen of this district, dated 29th July 1831. 

Judgment. 

1 have to notice, in the first place, that the point at issue in this 
case is not the validity of an alleged rent-free tenure, but to 
recover the rent of certain premises in the town in possession of 
defendants on the part of one of the acknowledged proprietors; 
and that their rights as landlords having been lield in abeyance 
for a term of years does not invest the defendants with any 
prescriptive right to continue in possession of their premises 
without paying the land rent which ^ now demanded. Again, it has 
been ruled that a tenant cannot remove his suit from a moonsiff'’s 
court by merejy affirming that the land is not liable to rent, 
(see Construction No. 696, dated 25th May 1832.) Respecting the 
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omission to set forth the boundaries in the plaint, this objection was 
not pleaded in the lower court, and the premises in possession 
of defendants for the purpose of identification were sufficiently 
described in the plaint, and the quantity of land was also carefully 
measured by the orders^ of the court, and that measurement was 
subsequently attested by the functionary in person. This plea, 
therefore, which is set up for the first time in appeal cannot be 
admitted. It is true that moonsiffs are prohibited from receiving 
supplementary plaints or answers excqpt to rectify evident errors 
{^nde Circular Order, 3rd June 1847.^ Defendant should have 
moved the lower court for a nonsuit in \\\^ ansioer to the plaint, and 
not reserved his objection as a ground of appeal. The fact of 
assigning the use of carts to the proprietor iij lieu of land rent is 
denied by defendants, but, whether such was the case or not, 
a claim for arrears of rent is not barred hjf lapse of time, though 
it is not usual to award for a period in excess of twelve years. 
The defendants’ last objection on the score of respectability is 
frivolous- The rich as well as tlie poor arc liable for ground-rent if 
demanded by the landed proprietor, and no faulty decision of a 
previous sudder ameen can be recognized in the appellate court 
as a precedent to the contrary. • 

For the above reasons I affirm this decision (omitting the nomi¬ 
nal fractions of a pie,) and dismiss the appeal, with costs. 

The 16th December 1850. 

Regular Appeals from decisions passed by Moulvee Mahomed Waheedood~ 

deen, late Moonsiff of Chupra^ dated %th February 1850 . 

No. 75 of 1850 

Sheik Jan Ali and others, (Defendants,) Appellants, 

versus 

Musst Mominah, (Plaintiff,) Respondent 
Amount decreed, Company’s rupees 12-11-10, (8-5-7.) 

No. 76 of 1850. 

Sheik Jan Ali and others, (Defendants,) Appellants, 

versus 

Syed Nubbee Buksh, (Plaintiff,) Respondent 
Amount decreed. Company’s rupees 12-4-1, (15-16-8.) 

No. 77 of 1850. 

Sheik Jan Ali and others, (Defendants,) Appellants, 

versus 

Syed Ali Jan and others, (Plaintiffs,) Respondents. 

Amount decreed. Company’s rupees 16-1-11. 


The above appeals Nos. 75, 76, and 77, of 1850,. are identical 
with No. 78, preceding. The appellants are the same and the 
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respondents the other maliks of Dehyawan holding different shares, 
and claiming in like manner their proportional share of rent from 
the defendants, in suits separately instituted for that purpose, and 
which has been duly awarded by the moonsiff of Chupra, at the 
low rates abovementioned; and for the sjme reasons, the above 
appeals are severally dismissed, with costs, striking out the nominal 
fractions of a pie, and the decisions of the lower court, dated 9th 
February 1850, on each case, are otherwise affirmed. 

The itrB December 1850. 

No. 176 of 1849. 

Begular Appeal from a decision passed by Mouhee Mahomed Wdheed- 
ooddeen, late Moonsiff of Sewan^ dated lOth July 1850 . 

Juggurnath Bhartee, (Defendant,) Appellant, 

versus 

Baboo Burdeonarain Singh, (Plaintiff,) Respondent. 

Claim,* Company’s rupees 196-2-2, on account of an excess 
deposit made by Sheik Roz, a farmer, under date 27th September 
1847. 

This suit was instituted at Chupra, on the 11th July 1848, and 
transferred with others to Sewan, in order to equalize the files of 
the moonsifis. 

It appeared that plaintiff and his two brothers Burrumdeonarain 
and Buttukdeonarain Singh conjointly borrowed Company’s rupees 
400, from the defendant Juggurnath Bhartee, and the three together 
executed a deed of advance, assigning 17 beegahs 5 cottahs of land 
in mouza Bhadur, perguhnah Burrye, for tlie liquidation of the 
interest of the loan. The share of Burrumdeonarain in the village 
was subsequently sold on account of a decree, and the defendants 
received Company’s rupees 133-5-4 from the purchaser, on account 
of that one-third share; after which, on the 30th Phalgoon 1252 
Fussily, the other two brothers (plaintiff and Buttukdeonarain) took 
a further advance of Company’s rupees 500, from defendant, and 
assigned 39 beegahs 9 cottahs in the same village, from the profits 
of which this loan was to be liquidated from the years 1252 to 
1259 Fussily. More recently, viz. on the 5th June 1847, the plain¬ 
tiff alone borrowed Company’s rupees 2500, from other parties, viz. 
Sheik Roz Chetrbo and Rahembuksh, and assigned his one-third 
share of the entire village^ under a deed of lease on advance, and put 
the parties in possession, reserving Juggurnath’s lien on the property. 
Of this sum, 2000 was taken by plaintiff in cash, and the farmers 
were directed to pay the balance. Company’s rupees 500, to Juggur¬ 
nath, the former " peshgeedar,” on plaintiff’s account Juggurnath, 
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however, refused to take this sum on account of plaintifPs share, 
and accordingly it was deposited by the ticcadar in court 

Plaintiff sets forth that his one-third share of the first lease in 
advance (Company’s rupees 400,) amounted to Company’s rupees 
133-5^, and out of the; deed of puttowa (Company’s rupees 500) 
158-13 was intermediately paid, leaving Company’s rupees 341-1, 
the half of which. Company’s rupees 170-8-6, was due from him 
individually. Thus he found upon reviewing his whole account with 

Juggurnath Bhartee that he had 
Deposited in court,.500 deposited in court Com])any’s 


Due from 
Plaintiff, 




133-5-4, ) 
170-8-6, I 


303 - 13-10 rupees 196-2-2 in^-rec^sof what 

-was due to him, and for the 

Balance m excess,. 196 2 2 ^.g^^overy of which this Suit is 

instituted, and the amount was subsequently attached. 

Defendant urges that the first deed of pe^hgee and second deed of 
assignment (“puttowa”) was made with plaintiff and his brothers 
conjointly, without any specification of shares, and therefore he 
(defendant) is entitled to the whole deposit made In his favor, and 
that the brothers should adjust their shares amongst themselves. 

The moorisiff considers that plaintiff is entitled to the excess 
deposit which he claims, and which he accordingly awards’ directing 
the parties to pay their own costs, with reference to the payment 
having been inadvertently made on defendant’s account, which has 
occasioned this litigation. 

Judgment. 


I observe that the deposit which is sought to he recovered was 
made by plaintiff through one of his recent ticcadars. Plaintiff 
subsequently discovered on receiving liis account that he had paid 
too much, and sues to recover the surplus, declaring his share of 
the advance thereof aqd property assigned in liquidation to be one- 
third. This statement by the plaintiff in regard to their relative 
shares is not denied by the defendant, in any pai’t of the pleadings; 
nor is it contested by his other brothers and co-partners, and the 
money has not been paid into defendant’s hands; but only deposited 
in court on defendant’s account, and plaintiff is therefore justly 
entitled to recover the amount of excess which has been inadver¬ 
tently deposited in court by his farmer in excess of plaintiff’s one- 
third share. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
moonsiff be affirmed. 
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Thb 27tii December 1850. 

No. 79 of 1848. 

An Original Suit decided by H, V, Ilathorn^ Judge of Sarun, 
Khajch Talib Ali Khan alia^ Sooltan Jan, Plaintiff, 

vereue 

% 

], Saheb Puhlad Sein, ^nd 2, Musst Ranee Anpoora, surety by 

precaution. Defendants. 

Claim, for the p5ssession of a 4 annas share of the Raj Ram- 
nuggur, comprising the tuppas Ramgcer Jumhowice, &c., pergunnah 
Mujhowah; and for registration of name in the collector’s office as 
proprietor along with Saheb Puhlad Sein, and also for partition of 
the said share, and for one-fourth of tlie collections now in deposit 
at the collector’s office at Sarun, amounting (after deducting Go¬ 
vernment revenue) to Company’s rupees 65,449-7-7-5, on account 
of the years 1252 to 1255 Fussily, with interest thereon (Com¬ 
pany’s rupees 4704-2-11-2.) Total claim in cash. Company’s rupees 
70,153-10-6-7; total valuation. Company’s rupees 74,316-8-9-18-5. 

It appears that the suit of Saheb Puhlad Sein versus Runmurdun 
Sein for possession of the entire Raj Rainnuggur ■was originally 
instituted in the court of tlie principal sudder auieen of Sarun on 
the 5th May 1836, and dismissed on the 7th May 1839. It was, 
however, remanded for re-trial by the Sudder Dewanny Adawlut 
on the 23rd May 1842, and decreed by the principal sudder ameen 
in favor of Puhlad Sein on the 27th February 1845. That decision 
(with slight amendmenlf in regard to an allowance awarded to 
Runmurdun Sein by the lower court) was Confirmed in appeal by 
the Sudder Dewanny Adawlut on the 9th September 1846, and 
which suit, it is stated, is now pending a special appeal before 
Jler Majesty’s Privy Council in England. 

These preliminary remarks in regard to the institution of the 
claim of Saheb Puhlad Sein for the Raj Ramnuggur, and the pro¬ 
gress of the suit to its final termination, are necessary with reference 
to the present suit, which was instituted on the 15th August 1848, 
and is founded upon a bill of sale, alleged to have been executed by 
Saheb Puhlad Sein in favor of Khajeh Hossein Ali Khan, (the father 
of the plaintiff,) on the 23rd September 1844, when the original suit of 
Saheb Puhlad Sein for possession by right of inheritance waspending 
re-trial before the principal sudder ameen’s court at Sarun. 

The plaintiff sets forth that the defendant Saheb Puhlad Sein sold 
to his deceased father one-fourth of the entire Raj Ramnuggur with 
its dependencies, for Company’s rupees 75,000, and executra a bill of 
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sale and a separate receipt for the amount on the abovementioned 
date, and which documents were duly signed and attested by sub¬ 
scribing witnesses, and, after registration, delivered to the plaintiffs 
father; the transaction having taken place at Patna, where Khajeh 
Hossein Ali Khan at that time resided. It is further stated that, on 
the 3rd October 1844 (ten days after the transfer,) the principal 
defendant filed a petition through his vakeels at the principal sudder 
ameen’s court, admitting the sale and receipt of the money, praying 
that the purchaser’s name might be included with his own, in the 
decree which might issue in his favor, and in like manner that the 
purchaser’s name might be recorded as a4 annas sharer of the estate in 
the collector’s mutation register. It is further alleged by plaintiff, tliat 
the defendant, after having obtained his decree in the principal sudder 
ameen’s court (dated 27th February 1845,) applied for the execu¬ 
tion of the same, by a petition dated 18th September 1845. in which 
he prayed for possession of 12 annas, or three fourths only on his 
own account, and that the Khajeh Hossein Ali Khan might be put 
in possession of the remaining one-fourth. It is also asserted in the 
plaint (in explanation of plaintiff’s having sued alone (although 
having other brothers and a sister, who, by Mahomedan law, would 
participate in this property by right of inheritance) that they 
have severally sold and relinquished their shares in favor of plain¬ 
tiff, the eldest son, by deeds of sale and relinquishment dated respect¬ 
ively 18th November 1847 and 21st Rujjub 12G3 Hijeree. A third 
party (Ishur Dutt Tewarry) petitioned the lower court on the 2nd 
September 1848, setting forth that Saheb Pulilad Sein had pre¬ 
viously sold to his father, Moliadeo Dutt, certain villages in the Raj 
Rainnuggur for Company’s rupees 10,000, under date the 21st 
January 1841, of which sum Company’s rupees 3000 had been 
paid as earnest money,—it being stipulated that the balance (Com¬ 
pany’s rupees 7000) avas to be liquidated after the defendant’s 
right had been finally established in the civil court; observing that 
tliis transfer of specific villages^Wwee years and nine months previous to 
the plaintiff’s bill of sale for one-fourth of the entire raj, necessarily 
invalidated the plaintiff’s claim for a fractional portion of the entire 
property. It may be sufficient to remark in regard to this claim 
that the rights of this individual cannot be affected by any decree 
passed in a suit to which he Is no party. 

The principal defendant urges, in the first place, that this suit 
is not at present cognizable, inasmuch as the decree which award¬ 
ed to him the proprietary right in Raj Rainnuggur is still pending a 
special appeal to England. He proceeds to state the particulars of 
the transaction alluded to with Khajeh Hossein Ali Khan, viz. 
that with a view to meet the law expenses through the several 
courts, when the suit referred to was pending before the principal 
sudder ameen’s court, the Khajeh caused him to execute in his 
favor a bill of sale transferring one-fourth of the raj for the nominal 
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consideration of Company’s rupees 75,000, upon a solemn promise 
that he would -pay all the court and other expenses then and there¬ 
after, which might be incurred in carrying the suit to a final termi¬ 
nation, and that the Khajeh had also required him to file petitions 
in the zillah court, acknowledging the transfer by sale, to all of 
which he had unavoidably consented; but that the Khajeh Hossein 
Ali had not paid the law expenses, and had subsequently fled and 
concealed himself in consequence of a charge of treason and con¬ 
spiracy preferred by the Goyemment against him, and that when his 
son (the plaintiff) was apj^ealed’to for money to carry on the suit, he 
had pleaded the attachment of all his father’s real property includ¬ 
ing this bill of sale; but nevertheless offered to assist him with 
the necessary expenses, provided he would execute a separate 
bond (dated 7th March 1846) in his (Sultan Jan’s) favor, to which 
he had been also induced to accede; but that he had not received a 
single pice as purchase money, either at once or by instalments. 

Tlie following legal objections are also raised by defendant 
to the cognizance of this suit, and certain irregularities are noted 
as to the mode of preferring this claim. 

First —That the plaintiff has omitted to specify whether the 
amount claimed is in Sicca or Company's rupees. 

Secondly, —That the plaintiff is only one of several heirs of 
Khajeh Hossein Ali Khan deceased, m Iio should have been made 
parties to this suit, in order that their alleged sale on relinquish¬ 
ment of their shares in favor of plaintiff miglit be ascertained. I 
may here mention in limine^ that this W'as unnecessary. The 
interests of the brothers and sister cannot be injuriously affected 
by this action, they were no parties to this transaction, and their 
rights will depend upon the substantiation of their brother’s cause. 

Thirdly ,—That this daim is founded upon an illegal and gam¬ 
bling transaction called champerty which is not recognized by 
the civil courts; and 

Lastly, that no consideration for the amount stated in the bill of 
sale was ever given. 

The defendant also observes that the execution of such a bill of 
sale, at a time when defendant had not obtained any decree of court 
in his favoTy and the alleged payment of such a sum of money 
without taking from him any security whatever, is quite incredible; 
that it was equally improbable that the Khajeh would advance 
such a sum of money to one who was not actually in possession of 
the property at the time; that such a transaction, he repeats, 
transferring a portion of the property claimed to meet the costs of 
suit (styled champerty) at a time when the suit was pending, was 
illegal; that his petition to the court of first instance, dated 3rd 
October 1844, intimating that such a transaction had taken place, 
did not prove that the purchase money had been paid and the sale 
completed ; that the petitions admitting llie transactions were filed 
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upon a promise^ which had not been fulfilled; that if the Khajeh 
Iiimself considered the sale complete, why did lie not assert his 
claim when the suit was pending in appeal before the Sudder 
Dewanny Court ? That he (the defendant) liad himself referred 
to the transaction before the appellate court, asserting that the 
sale was incomplete, and that this assertion had not been denied 
by the adverse party. That if this sale of one-fourth of the 
property was a bond Jide transaction, how was it that in a subse~ 
quent bond for Company’s rupees 76,OQp, dated 7 th March 1846, 
taken from him by the same party (and for which a separate suit 
has been instituted) the entire estate standi pledged as security for 
payment, wdien one-fburth had been previously sold ? In a su})- 
j)lemontary answer tlie defendant states that a previous bond, dated 
17th June 1845, for rupees 35,000, was also taken from him, but 
restored by plaintiff upon his giving aiyither bond for 76,000 
rupees in lieu of the purchase money of this bill of sale, and tliat 
the Khajeh wrote to liim on the 18th June 1845, promising not 
to charge interest on the said bond until he (defendant) should 
obtain possession, clearly indicating that it was a “ champerty” 
transaction. 

The other defendant. Ranee Anpooma (who is merely entered as 
a defendant in this case by precaution, being the surety for Puhlad 
Sein during the special appeal) docs not file any answer in this 
case. 

In reply^ the plaintiff' points to the defendant’s admissions of hav¬ 
ing executed the bill of sale, and having received the purchase 
money, which lie made (through his agents and vakeels) upon three 
several occasions, viz. before the register of deeds at the time of 
registering the documents ; secondly^ in his petition to the principal 
sudder ameen’s court, dated 3rd October 1844, when the suit was 
pending in that court; .and in his application to the same 

court for the execution of the decree. He explains that the amount 
claimed was of course intended to mean Company’s rupees, which 
arc alone current, and therefore specification w^as unnecessary; that 
his brothers and sisters have not objected to this suit, having sold 
and relinquished their rights; that defendant was at liberty to sell a 
portion of his ancestral rights previous to a confirmation of those 
rights by a court of justice; that the sale of a portion of his property 
for value received could not be considered as illegal (cliamperty); 
and that defendant himself bad admitted the legality of such a pro¬ 
ceeding in his reply to the appellant’s petition in the Sudder Court; 
that the Khajeli w^as not admitted as a co-sharer, but had purchased 
outright a portion of the estate; that the same objection of illegality 
had been raised by Runmurdun Sein, in appeal, and was overruled 
by the court; that the entire estate was not pledged in a subsequent 
bond as stated, but the defendant’s entire rights and interests in the 

46 
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estate; and that the law does not recognize the denial of a claim 
which has been previously admitted. 

In a supplementary reply the plaintiff explains that the bonds 
were separate and independant transactionsj and one did not simer- 
sede the otner as alleged; that the letter alluded to, dated 18th Juno 

1845, was a forgery; that no promise was ever made to forego 
the interest, but the bond for Company’s rupees 35,000, had been 
unfortunately / and by some moans had found its way into 
the defendant’s hands; that notwithstanding he intends to apply for 
a copy with a view of realizing*" the amount; that if no consideration 
was given, why was the' bill of sale delivered into the plaintiff s 
hand? that the bond for Company’s rupees 76,000, dated 7 th March 

1846, was not executed in paj^mont of the purchase money, or it 
would have been restored, and that tlie bond money had been separ¬ 
ately paid to defendant; that defendant would have us believe 
that neither the 35,000 rupees, on bond, nor the 75,000 rupees, on 
bill of sale, liad been actually paid, if so why did he so readily 
execute a subsequent bond in favor of the son for 76,000 rupees? 
that the execution of the bill of sale, when the suit was pending, is 
no proof of champerty; and finally, that neither the salaries of 
agents nor personal expenses of defendant were ever paid by plain¬ 
tiff* or bis father. 

The issues of law and fact in this case, as required under Sec¬ 
tion 10, Regulation XXVI. 1814, were first set forth in the princi¬ 
pal sadder ameen’s proceedings, dated 6th November 1849, simply 
calling upon the parties for their proofs in support and in refutation 
of the claim; but in a subsequent proceeding held on the 9tli Sep¬ 
tember 1850, under the same law, defendant was required by the 
principal sadder amecn as a preliminary step to file his proofs in 
support of champerty, and the plaintiff* was invited to adduce any 
proofs in opposition. 

The parties have now filed all tlieir documentary proofs fortli- 
coming, and the oral evidence of the witnesses cited by both has 
been duly taken. This case I should have mentioned was lately 
removed by transfer to this court under a recent circular of the 
Sudder Dewanny Adawlut, dated 14th September 1850, requiring 
the judges of districts to take up occasionally original suits. 

Judgment. 

« 

The first point for consideration is the plea advanced by defen¬ 
dant that this suit is not cognizable; the question of defendant’s 
proprietary right being still pending on a special appeal before Her 
Majesty’s Privy Council. I am of opinion, however, that defendant 
having already obtained a decree of the zillah court, and which has 
been confirmed in appeal by the Sudder Dewanny Adawlut, ho 
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was at liberty to sell a portion of liis proprietary rights, tlms far 
adjudicated by the Indian courts; and the institution of a special 
appeal to England neither bars the intermediate transfer by sale of 
a portion of the property so adjudicated, nor does it interdict the 
local courts from enquiring into the legality of such alleged trans¬ 
fer. The transfer of a claim by sale -pendente Hie is no bar to 
the adjudication of such claim, or to the investigation of such 
transfer if disputed. If this claim bo proved, the purchaser will 
stand in the position of the former proprietor (to the extent of the 
rights so purchased,) and, if disproved, the* proprietor will remain 
in his original position. I am aware of no precedent requiring the 
suspension of this suit, which (it may be also observed) is founded 
upon a bill of sale, and has no reference t® the cause of action 
pending in special appeal, wliicli relates to the defendant’s adjudi¬ 
cated right by inheritance. • 

The second point at issue is the alleged sale by the defendant of 
4 annas share or one-fourth of the Raj Ramnuggur with its depen¬ 
dencies, to the plaintiff ’s father, Khajeh Hossein Ali Khan, for the 
sum of Company’s rupees 75,000, stated to have taken place at 
Patna, on the 23rd September 1844. The execution of the deed of 
sale at Patna, on the abovementioned date, is admitted^ but it is 
urged that no considei'ation was gwen^ and that the defendant was 
induced by Kliajch Hossein Ali Khan to give him a bill of sale, 
transferring a four annas share of his proprietary right, upon the 
promise that he (the Khajeh) would pay all the necessary expenses 
and costs of suit through the several courts, until brought to a suc¬ 
cessful termination, and the illegality of such a transaction 
(champerty) is now pleaded by the defendant as a bar to the 
plaintiff’s claim, urging that assistance was ultimately withheld, 
and the promise upon which alone the bill of sale was executed 
remained unfulfilled. • 

The bill ofsalCi I observe, is written in Persian on stampt paper of 

the prescribed value, and bears 
the seal and signature of Saheb 
Puhlad Sein, and is counter¬ 
signed by eleven witnesses, (in¬ 
cluding Binda Lai, the scribe.) 
Of these witnesses seven have 
attended and given evidence 
before the court, five swearing 
that Company’s rupees 75,000 
was paid into the hands of de¬ 
fendant (Puhlad Seiuj) in their 
presence, and two denying that 
any money was paid upon the said occasion. A separate receipt 
bearing the same date, and signed and sealed and attested in the 


Subscribing Witnesses^ 


1. Mirza Hadce Ali. 

2. Sh«ik Shobratec, 

а. l^cvipershad Opadbea. 

4. Sheik Karumoodeeu. 

5. Fakocr Chund. 

б. Chunc*o Lai. 

Binda l^al, (the scribe.) 

MohimtHurree Das.? deceased. 

_. Bneekharce. . 

10. Mahomed Abdool Sumudlnot 

of Beerbhoom, . > pointed 

11. Jumact Ivhan of Monghyr,) out. 


8 

9. 
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same manner (with exception of the witness Karjee Devipersliad 
Opadhea whose name is omitted) is also filed, acknowledging the 
payment in full of Company’s rupees 75,OO0. 

These documents, I also notice, were duly registered at Sarun on 
the 28th September 1844, (five days aftef the transaction,) having 
been presented for that purpose by Jooteelal, one of the agents of 
Saheb Puhlad Sein, and by whom they were afterwards made over 
to Ilahi Buksh, the agent of the Kliajeh Hossein Ali Khan, 

1 now proceed to consider the evidence of the witnesses cited by 
plaintiff in attestation of these documents. The following is a 
brief abstract of the facts stated by five subscribing witnesses, 
(Nos. 1, 2, 4, 5 and 6,) wlio support the plaintiff’s allegation. They 
say that in the month of Bhadoon (llumzan) 1251 Fussily (corre¬ 
sponding with September 1844, the documents were written out 
by Binda Lai, the scribe, from a draft previously prejiared at the 
Khajeh’s house at Dewan Mohulla in the city of Patna, in the pre¬ 
sence of 30 or 40 people (dependants of both parties;) that the 
Khajeh desired Chunce Lai (No. 6,) his treasurer, to bring the 
money; that the 45 bags were accordingly produced, and placed 
before Puhlad Sein, 30 bags containing 2000 rupees each, and 15 
bags 1000 rupees each; that the money was counted out and 
examined in their presence; and that after the defendant had attach¬ 
ed his seal and signature, and the witnesses had subscribed their 
names to the documents, the bags of money were taken away by 
defendant in palkees, akers^ and by coolees. Three other witnesses. 
Ameer Ali, Ghularn Abas, and Mahomed Ashruf, whose names are 
not on the bill of sale, give similar testimony. 

The witnesses Binda Lai and Devipershad (whose names are 
also borne on these documents, but who are cited by the defendant) 
depose as follow’s:—Binda Lai (the scribe) states tliat on the day 
previous to the execution of this bill of sal^, Saheb Puhlad Sein 
told liiin that he had made the Khajeh his “ kafeeP (surety) in 
this case, and that the Khajeh would hereafter pay all the ex¬ 
penses of the suit (Saheb Puhlad Sein versus Runniurdun Sein), 
and in consideration thereof he was to execute a bill of sale in the 
Khajeh’s favor for one-fourtJi of Raj Ramnuggur; tliat next day 
the meeting took place, and the Klmjch explained to the rajali that 
the 75,000 rupees was the amount fixed by way of compensation for 
expenses to be incurred, and that he (the Khajeh,) when the suit was 
gained, would take a lac of rupees from him, and return the bill of 
sale, as he had no wish to become a shareholder in the raj; that 
the bill of sale w^as subsequently executed at the Khajeh’s house 
at Patna, and the sum of 75,000 rupess entered as the amount pur¬ 
chase money, but that nothing was paid at the time of executing the 
deed* This witness further declares that in the following 15 months 
(after the transaction) he believes near 20 or 25,000 rupees on 
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account of costs and expenses^ including servants’ wages, &c., may 
have' been paid by the Khajeh Hossein Ali Khan, and that he him¬ 
self received 75 rupees from the Khajeh’a son (the plaintiff,) upon 
his (the witness’s) going to Calcutta on the part of his master Puhlad 
Sein to attend to the case; that the separate receipt was taken as 
a precautionary measure by the Khajeh in order to make the trans¬ 
action complete; but that no purchase money was paid at the time of 
executing the deed. He, moreover, states that tlie Rajah Puhlad 
Sein is ignorant of Persian^ (the laiiguagc in which the docu¬ 
ment is engrossed) and that the* contents of the bill of sale 
were not explained to the rajah word for \Dord by any persons; but 
that he was informed shortly of the contents by the plaintiff’s 
father, and that he (witness) told the Khajeh that when his right 
of succession was established then the Khajeh would get his 4 annas 
share. lie further adds that Puhlad Sein is scarcely able to read 
and write even in Ilindee, and is totally "ignorant of the practice 
of our courts or the nature of legal documents, and that the rajah 
conceded to the execution of the deeds upon the clear understand¬ 
ing that the whole of the expenses, in this country and in England, 
ill conducting the suit through the several courts, including las 
private expenses, servants’ wages, &c., would bo defrayed by Khajeh 
Hossein Ali Khan. When cross-examined by the plaintiff’s va¬ 
keel, he further stated that at the interview both parties proceeded 
to the banks of the Ganges at “ Meeton Ghaut,” and that the Kha¬ 
jeh, for tlio satisfaction of the rajah, in the presence of numerous 
attendants, swore by the water of the Ganges (which he explained 
was his “ khajeh khizeh” and the rajah’s “ deotur”) that he would 
pay all the costs of suit through the Sudder Court to England, and 
that the rajah on his part gave a separate agreement for one lakh of 
rupees in addition, as the Khajeh’s “ huq^ul-mihnut”, or compensa¬ 
tion for labor. This .agreement is of course not admitted or pro¬ 
duced by the adverse par^. 

The evidence of the Karjce Devipershad Opadhea, No. 5, con¬ 
firms the above statement of Binda Lai, in regard to the execution 
of the deed of sale and receipt at Patna in the presence of numer¬ 
ous adherents, upon the general understanding that the Khajeh was 
to bear all the expenses of the suit to its final termination. He 
declares that not a pice was paid in his presence^ and he repeats the 
conversation at the ghaut,—the Khajeh setting forth that he was 
playing a game of speculation, and was giving 100 rupees and 
expected to gain 200 rupees, if he won; that the Khajeh told him 
(the rajah) that, if he gained his cause, he would take from him 
not only the full costs but a lakh of rupees besides, and that the 
Khajeh pledged his oath on the Ganges water to the above effect. 
This witness adds that 100 rupees, to his knowledge, was brought 
from the Khajoh’s the following morning by Ilurrce Das, and that 
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he (the witness^ wrote a receipt for the amount; that the Khajeh 
afterwards allowed the rajah 150 rupees monthly for his personal 
expenses, and that about 7 or 8000 rupees, he thinks, may have 
been sent by the Khajeh for that purpose to Godna, where the 
defendant resided, and that he (as one of .the rajah’s people) was 
in the habit of granting receipts for these sums; that the 
Khajeh subsequently met the rajah at Sonepore and told him 
that he had spent 20 or 25,000 rupees in conducting the suit 
on his account. He speaks qf another demand of 1000 rupees made 
upon the Khajeh through Mm^' which was met in anger by the 
Khajeh, who objected to these incidental demands on the part of the 
rajah; but that 200 rupees upon that occasion was eventually 
paid by the Khajeh tq the witness. 

There was an air of truth about this witness, which could not be 
mistaken. lie is a Nepaulese by birth; and apparently a respectable 
man, and had been entrusted with the office of karjee; and when asked 
b;y the court, how he reconciled his statement with the contrary 
evidence adduced by five witnesses, who liad deposed to the pay¬ 
ment of 75,000 rupees in their presence^ giving the particulars of the 
number of bags, &c., and how it was counted out, and taken away 
by the defendant, he smiled, saying such was altogether false, 
and that if a single rupee be proved to have been paid, he was 
willing to be blown from a gun, and would light the match 
himself. 

Six other witnesses are cited, and have given evidence on behalf 

of the defendant: their names arc noted in 
Defendants Witnesses, the margin. Their testimony confirms the 
1 . Baboo Bydinath. statements of Binda Lai and Karjee Deviper- 
3 Opadea, as to the execution of the bill of 

4 . "cfobind Lal.“ sale .and receipt at Meeton Ghaut, upon the 

5. Taruk SinRh. dear understanding that the Khajeh was to 

c. Seetulpershad. expenses of the suit, and was to 

receive as compensation a lakh of rupees for 
his trouble, and to repay himself together with the costs from the 
4' annas share of the property assigned to him for that purpose. 
They observe that the entry of 75,000 in the bill of sale and execu¬ 
tion of a separate receipt for tliat amount was merely nominal^ 
in order to render the transaction valid, and that not a single 
pice was paid at the time of executing the deed. 

Taruk Singh No. 5, (also a Nepaulese,) confirms the payment of 
200 rupees to the rajah at Godna, and subsequently 150 rupees, 
and other 500, (asked for and promised to be sent shortly.) This 
witness (No. 5) added that he had known Puhlad Sein all his life, 
and he is certain that the rajah could not have afforded to pay the 
expenses himself, and that they were borne by Khajeh Hossein Ali 
lOian. He, moreover, adds that he is related to Srcckanta Debya, 
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and names those who liave in like manner home the expenses of 
the several parties concerned in the Ramnuggur case. 

The above is a sufficient abstract of the principal evidence ad¬ 
duced in this case. I proceed to draw my conclusions, and in so 
doing will refer to such documentary proofs as appear to bear upon 
the points at issue. 

As before stated, the execution of this bill of sale and the receipt 
for Company’s rupees 75,000, is admitted, but the payment of the 
purchase money is positively denied. The Sudder Dewanny 
Adawlut, in the case of Musst. Slfurfun*and another, appellants, 
versus Sheikh Golam Mahomed and others, No. 103 of 1847, 
dated 13th May 1848, (cited by the plaintiff,) observed that “in 
all cases dismissed by the court as coming within the definition 
of cliampcrty, the consideration was altogether indefinite: the 
stipulation was the transfer of a portion of the property sued for 
on the transferer advancing money for tlic payment of costs, 
and sucli contracts liave not been sanctioned by the Court In 
the present case, the consideration was specified, but the object 
for which the money was required is also stated. The insertion of 
this, which may bo considered as so much surplusage, cannot in¬ 
validate the deed.” The Court proceeded to state that tiiey *‘are not 
satisfied that the consideration was ever paid,” and dismissed the 
suit The above judgment, which I have quoted, was given in a case 
very similar to the present. The specific sum is here stated, but 
I am hy no means satisfied that the consideration was ever paid. The 
legality of the transaction and the proof adduced upon this point 
has now to be considered. > I confess I am unable to place any re¬ 
liance upon the evidence of the five witnesses who have solemnly 
affirmed to the payment of 75,000 rupees in their presence. The 
sum is large, and the interest at stake* is considerable, and yet 
the plaintiff has been, unable to produce, in support of his asser¬ 
tion, more than eight witnesses out of thirty or forty persons 
said to have been present upon the occasion. Secondly. Of 
seven witnesses produced, whose names are borne on the docu¬ 
ments, two positively deny that any payment was made in 
their presence. Thirdly, It is quite unusual for private indi¬ 
viduals, such as Khajch Hossein Ali Khan, then living at 
Patna as a private gentleman, to retain in his own hands so large 
a sum as 75,000 rupees in cash, and to pay such a demand from 
his own pocket. Native gentlemen at Patna and elsewhere usually 
employ hauliers, but there is no evidence adduced of this sum having 
come from any hank or mohajurCs hotee. Fourthly. It may be 
fairly asked, whether the Khajeh’s income at that time justifies the 
belief of his being able to command so large a sum It is well 
known that for many years previously lie was merely an attache 
to the Maliaraja Mitterjeet Singh of Tickarry, (Gya,) and although 
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, he has some property at Moteeharee he was never supposed to be 
a man of wealth. Fifthly* Two witnesses whose names are borne 
oh the bill of sale and six witnesses cited by defendant prove that 
these documents^ assi^ing a one-fourth share of the Raj Ramnug^ur 
to Khajeh Hossein Ali Khan^ were executed upon a solemn affirmation 
made by the Khajeh, that he would pay all the law expenses and 
carry defendant through the several courts with a view to establish 
his (Puhlad Sein’s) right and title to the Raj Ramnuggur, and that 
the insertion^ of Company’s^rupecs 75,000, and the execution of a 
separate receipt for that emouht was merely nominal^ in order to 
render the transaction leghlmH valid; a precaution which the plain- 
tiff’’s father (known to be a shi'cwd intelligent man) would doubtless 
take for the protectioji of his own interests. Sixthly, If the 75,000 
had been actually paid into Puhlad Sein’s hands, how was it that the 
Khajeh and his son immediately afterwards assisted the rajah’s 
people, and the rajah himself vnth current expenses ? Seventhly, It 
has been asked in return, why the rajah subsequently executed 
several other bonds for large sums in favor of plaintiff, pledging his 
property, if, in this former transaction, as he affirms, he had been 
deceived and received nothing? and what security had he for the 
payment of the costs of this suit, or the performance of the 
various promises said to have boon made to him by the Kliajeh, 
and for which he voluntarily pledged one-fourth of his inlieritance ? 
There is no difficulty in answering these questions. The Rajah 
Puhlad Scin is evidently a very weak and ignorant person, scarcely 
able to read or write or even converse upon ordinary topics. It 
can easily be imagined, therefore, that in his pecuniary transactions 
connected with tlie assertion of his claim by inheritance to the Raj 
Ramnuggur, and being at the time in a state of extreme poverty, 
ho immediately became ^ tool in the hands of servants, and de¬ 
pendants, and unprincipled agents, w’ho app^irently have obtained 
the rajah’s seal and signature to bonds and other liabilities (perhaps 
at the instigation of his adversaries) without receiving in return any 
adequate consideration; and I have little doubt that the insertion 
of the clause in this bill of sale and in tlie receipt, and subse¬ 
quent petitions to the effect that the ‘‘ purchase money had been 
received in full,” was a fraudulent transaction on the part of 
his agents, and that the admissions were false representations 
made on his behalf tlirough the chicanery of the said agents, 
and should not therefore (in this' case) be regarded as voluntary 
admissions made by a party through his authorized agents, and by 
so doing deprive this helpless person of a portion of his hereditary 
rights. 

Believing, then, the consideration mentioned in the bill of sale and 
separate receipt to have .been merely nominal, and not actually paid; 
and that the assignment of one-fourth of the estate was made upon 
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the faith of a verbal agreement on the part of Khajeh Hosseiti Ali 
Khan to liquidate the costs and other expenses of the suit then 
pending in the zillah court, and which agreement was only partially 
fulfilled; and such contract being in itself illegal and void, under 
numerous precedents of champerty decided by the Sudder Dewanny 
Adawlut; 


It is Ordered, 

Thiit this suit be dismissed, witli costs, to be liquidated by the 
plaintiff. The third party (Ishurdut Tcwai'ry) to pay his own 
costs. « 
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Present: H. STAINFORTH, Esq., Judge. 

" a 

The 5th December 1850. 

No. 159 of 1850. 

Appeal from the decision of Moulvee Mahomed^ Balmiy Moonsiff of 

Sonarngunge^ dated bth September 1859. 

Sheik Moghul;, Appellant, 
versus 

Urush Beebee and others, Respondents. 

Respondents sued for 7 rupees 8 annas, with an eq[ual sum 
interest, the principal liaving been lent by their inheritee to appel¬ 
lant on the 11th Kartikh 1246. 

AppclJant denied the alleged transaction, and urged that, had 
the loan been made, it would have been secured by a bond; assign¬ 
ing two grounds of enmity as the causes of the suit—one, trespass 
by respondents’ cattle, and the other, disputes between the landlords 
of the parties. 

Respondents replied, repudiating enmity, denying the alleged 
trespass, and averring that, if disputes do exist between the land¬ 
lords of the parties, they are no ground for respondents’ preferring 
a false suit; and that appellant offered pay the principal of the 
sum claimed on the 7^ Cliyte 1253. 

The moonsiff (Moulvee Mahomed Salim) held the loan, and offer 
to pay the principal, proved, and decreed accordingly. 

Appellant now urges that there is no bond; that the suit is 
preferred long after the alleged ground of it; that the three eye¬ 
witnesses to the alleged loan have not given its date, thotigh they 
say that it took place in the month of Kartikh, since which no less 
than ten months of that name have passed; that the offer to pay the 
principal is clearly untrue, as the date of the alleged offer is anterior 
to the date of the suit, and its occurrence would have been men¬ 
tioned in the plaint had it been true; that the enmity pleaded is 
proved; and that the ameen acted partially. 

Judgment. 

The evidence on the local enquiry tends to support that of tlie 
eye-witnesses adduced by respondents, but these eye-witnesses 
have not been asked how they have been enabled to swear to the 
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month and date of the loan, whether by sheer power of memory, or 
aid of some paper; and indeed it is not apparent, and should be 
ascertained, how respondents, the heirs of the original lender, knew 
of the loan, and if there be any account-book or writing exhibiting 
it, such document should be produced. Under these circumstances, 
it seems to me necessary to remand the case for further enquiry. 

It is therefore Ordered, 

That the decree of the moonsift* be reversed, and the suit remanded 
for the further enquiry noted above. The price of the stamp on the 
petition of appeal will be refunded, and tlie moonsiff will pass 
proper orders regarding the remaining costs of appeal. 


The 5th December 1850. 

No. 161 of 1850. 

Jppeal from the decision of Baboo Ram Tarnk Rat, Moonsiff of Luskker* 

pore, dated 19th Augtist 1850, 

Sheik Jaloo, Appellant, 
versus 

Sheik Bhungoo, Respondent. 

Respondent sued, stating that he was owner to the extent of 
three-fourths, and appellant to the remainder, of a boat, let out 
to one Madhub Rani Shah, for 233 rupees, 12 annas; that 169 ' 

rupees 4 annas was paid and expended on mullahs, &c.; that the 
balance, 64 rupees 8 annas, was paid, on the 8th Plialgoon 1253, to 
respondent, in the presence of appellant, who took it from respon¬ 
dent under pretence of trying whether the rupees were genuine, 
and told respondent that he would pay him his share at home, but 
paid him 5 rupees only in Chyte 1253, wherefore appellant claims 
43 rupees 6 annas, the sum due on account of his share of three- 
fourths of the vessel, with interest, 14 rupees 14 annas, i. e. for 
58 rupees 4 annas. 

Appellant admits, in his answer, that the boat was let for 233 
rupees, 12 annas; he states that 169 rupees 4 annas was paid to 
respondent, w^ho kept part and disbursed the rest; that the balance 
due from Madhub Ram, z. e., 64 rupees 8 annas, was paid by him 
on the date specified above to the parties; that further sums were 
paid away in wages to the mullahs and repair of the boat; that he, 
appellant, appropriated nothing to himself; that it was agreed by 
the parties at appellant’s house, on the 15th Phalgoon, that neither 
party had claim on the other; that out of the 233 rupees 12 annas, 
152 rupees were expended in wages and on the boat, leaving a 
balance of 81 rupees 12 annas, of which appellant had received 20 
rupees 6 annas, his share as owner of one-fourth of the boat; that 
respondent sold the boat in Bliadoon 1254, with the consent of appel¬ 
lant, to whom he paid only 17 rupees, promising to pay the balance. 
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8 annas, in two or four days, which he would not have done had he 
any claim to hire from appellant; that he never paid respondent 5 
rupees in Chyte 1253; that respondent borrowed 10 rupees from him 
in Assin 1253, under a bond, and 5 rupees in Assin 1254, without a 
bond; and that this suit is preferred in order to avoid payment of 
these sums. 

Respondent repeated, in his reply, that he had appropriated 
no part of the money to his own use; and gave a detail of the 
expenditure of the 169 rupees 4 annas on mullahs, &c. 

Appellant stated, in his rejoinder,«thdt 13 rupees were paid, out 
of the 64 rupees 8 annas, to Shah Mahomed Manjee, for himself 
and his brother Usmut; and that the mahajun, who hired the 
boat, had withheld a part of the amount of hire on account of a 
debt due by respondent 

The moonsiff (Baboo Ram Taruk Ral) observes, in his decree, 
that respondent had not proved the expenditure of 169 rupees 4 
annas, the first sum paid by the mahajun, but noticed that 152 rupees 
were admitted to have been disbursed; that 7 rupees were shown 
to have been paid by appellant to the manjee, and that respondent 
had admitted having received 5 rupees: and, assuming the profit 
on the amount of hire to have been, as appellant averred, 81 rupees 
12 annas, and holding it proved that appellant had taken and kept 
the 64 rupees 8 annas, admitting that 20 rupees 7 annas, only was 
bis share, as one-fourth of 81 rupees 12 annas, he debited appellant 
with 44 rupees 1 anna, the difference between 64 rupees 8 annas 
and 20 rupees 7 annas, less by 5 rupees paid to respondent, plus 
7 rupees paid to the manjee, that is to say, with 32 rupees 1 anna, 
which he decreed in respondent’s favor, with interest from the date 
of his decree. 

Appellant now urges that delay was made in instituting the suit; 
that respondent’s witnesses are his dependants; that he, appellant, 
adduced three witnesses who have supported his defence on some 
points; and that illness prevented him from causing the attendance 
of the rest of his witnesses. 

Judgment. 

Appellant’s objections in appeal refer only to the second sum paid 
by the mahajun. I hold it proved that appellant took that sum, and 
that he has only accounted for the disbursement of 7 rupees of it, 
while 5 rupees here are admitted to have been paid to appellant; 
and finding that the subpoena for the rest of appellant’s witnesses 
was returned by the nazir on the 5th of May, because appellant had 
not paid diet allowance for a peon to serve it, and that the suit was 
not decided before the 19th August, while no plea of illness was 
advanced before the moonsiff, I see no ^ound for interference. 

It IB THEREFORE ORDERED, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 
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The Gth December 1850. 

No. 107 of 1850. 

Appeal from the deciaion of Baboo Barn Taruk Rai^ Moonsiff of 

Lnshkerpore, dated ^th June 1850. 

Rjimnarain Deb anti otliers. Appellants, 

versiifi 

Kalcenatli Nnndec and otliers. Respondents. 

Appellants sued under a bond for Sicca rupees 33, ■with interest, 
dated 4th Maugh 1243 B. S-, !fiid executed by Kasheenath Nundee, 
inheritec of the principal respondent in favor of Golab Rum, 
father of appellants: and their claim is for two-thirds of the sum duo 
under the bond, because Shurruncc Dassee, widow of appellant’s 
brother, who is sued, would not join them in suing, 

Kalcenath Nundee, son of Kasheenath, filed an answer, in which 
he urges that rupees 3^ were due under the bond in suit, rupees 
349 4 annas wore duo to Golab Ram under a farming lease, an<l 
rupees 850 were due, on accoiant of a decree, to Shahnund Ram, 
brother of Golab Ram that Golab Ram ; wished to marry his son’s 
daughter to defendant, and agreed to pay him rupees 750 that the 
marriage might take place; that he accordingly remitted the 
amount of the bond in suit, together with the sum under the farm¬ 
ing lease and paid in cash the balance of rupees 750, z. <?., rupees 
367 12 annas, of which defendants’ father paid rupees 318 12 
annas, to Shanund Ram, and spent the remainder, rupees 49, at the 
marriage, &c. 8fC. 

Appellants, in their reply, asserted that the pecuniary matters 
incidental to the marria<:e were settled at the time, and that the 
bond in suit was not taken into account. 

The moonsift' (Baboo R/im Taruk Rai) observed that the respond¬ 
ent who defended the suit had produced a^reat number of wit¬ 
nesses who had supported his defence; tliat the evidence of Gune- 
shur Deb and Doolgobind Deb, appellants’ witnesses, aided that 
defence; that great delay, nearly twelve years, had elapsed before 
the suit was preferred; and, coming to the conclusion that the bond 
in suit was really cancelled at the time of the marriage, he dismiss¬ 
ed the claim, with costs. 

Appellants now urge and repeat that the bond in suit was not 
taken into account in the matter of the marriage. 

Judgment. 

The bond was in existence before the marriage, when Kaleenath 
is admitted to have received money from Golab Ram, and w'hen, 
he states, this bond also was annulled, though it could not be found, 
as it apparently would have been in preference to the delivery of 
money to its amount. Numerous witnesses have declared the bond 
was so annulled, and the great delay which has occurred in prefer- 
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ring tlie claim on account of it, renders tlicir evidence probable, so 
that, on the whole, my conclusion is that the bond in suit has been 
cancelled, and that the decree of the moonsiff is correct. 

It is therefore Ordered, 

That the appeal bo dismissed, and the decree of the moonsiif affirm¬ 
ed, with costs. 


The 6x11 December 1850. 

No. 140 of 1850.* 

Appeal from the decision of Moulvee Naeeeroodeen Mahomed^ Moonsiff 

of Parkoot dated \lth Jnhj 1850. 

Moolook Chand Das, Appellant, 

versus 

Brijoosoondureo Dasee, widow of Gour Clicrrun Rai, and others. 

Respondents. 

Afpellant states, in his plaint, that ho was employed as a 
mohurrir on Brijoosoonduree’s zemindaree; that on making up 
accounts a balance of rupees 364 was found due to him, of w'hich he 
received 150 in the price of a talooka; that ho was authorised 
to realise rupees 88 annas 9, old balance due from the ryuts, 
rupees 31 annas 12 due as muhtote, and rupees 110 as 
tuccavee, in all rupees 230 annas 5, with leave to reserve 
rupees 214 due to himself, and agreement to pay the balance, 
rupees 16 annas 5, less by rupee 1 annas 5, to Brijoosoondureo; 
that it was further stipulated that whatever he could not realise 
was to be paid by Brijoosoonduree, with interest; that he accord¬ 
ingly realised rupees 77, annas 9, pies 11* krant 8, and rupees 136, 
annas 6, krant 12 ^rc due to him, for which he sues, with 
interest 

Brijoosoonduree filed an answer, denying that appellant had any 
thing to receive from her, and averring tliat he did not realise 
what was due from the ryuts, wherefore she took the amount, 
excepting rupees 51, annas 8, pies 11, from him, and directed 
him to collect it, he agreeing to pay the 15 rupees; and that she 
never agreed to refund to appellanrin case he did not collect the 
sums due. 

The moonsiff (moulvee Nazeeroodeen Mahomed) observed that 
the account filed by appellant was admitted by the defendant; 
that it showed that appellant had, under his own signature, agreed 
to pay 15 rupees to Brijoosoonduree; and that she was divested 
of all connection with the old balances by their transfer to appel¬ 
lant, but that appellant’s claim was contrary to this document: and 
on these and other grounds he dismissed the claim. 
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Appellant no\i; urges tbat the land on which the balances were 
due has bem sold; that Brijoosoonduree referred him for payment 
to Beerbullubh Chowdhree and others, and that he has sued as the 
last resource. 

•r 

Judgment. 

Appellant paid up the old balances due from the rjTits, and, accord- 
ingto the account which he has filed, undertook to collect their amount 
from the ryuts without any responsibility resting on Brijoosoonduree; 
but according to his statement^ with liability inherent in her to make 
up, with interest, suchmdney as he might not be able to collect, anfd 
he has adduced witnesses to support this statement; but I cannot 
credit or receive oral testimony on the part of appellant to contra¬ 
dict the document filed by him, or give credit to the oral evidence 
brought in to show departure from the settlement under that 
document, in the absence of a fresh one: and it is obvious that 
the sale of the talooka cannot, without such special stipulation, 
set aside the settlement in the account. 

It is therefore Ordered, 

That the appeal be dismissed, and the decree of the moQnsifi' 
affirmed, with costs. 


The 10th December 1850. 

No. 186 of 1850. 

Appealfrom the decision of Baboo Ilergouree Bose^ Moonsiff of Russooi- 

gunge, dated T6rd September 1850. 

Surroopram Chund, Appellant, 

eetsiie 

Sunnukram Deb and others. Respondents. 

Respondents sued for rupees 42 annas 8, and interest under a 
bond dated 5th Kartikh 1254. Appellant denied the transaction, and 
averred that he went to Rebroo (in Assam) on the 14th Bhadoon 
1254, and he returned in Bysakh 1255 ; that he used to act as 
barber to respondents, but had discontinued his services in conse¬ 
quence of his wages being withheld, and that this was the cause 
of enmity and the present suit.* 

The moonsiff (Baboo Hergouree Bose) held the claim proved by. 
respondents^ witnesses, distrusting the evidence of those adduced by 
appellant, as they were low fellows, and their asserted remembrance 
of dates was incredible, and they would not say whether appellwt 
was indebted to respondents or not; and he finally decreed the claim. 

Appellant now urges that his pleas are proved, that one of re¬ 
spondents’ witnesses, Kooloo Chunder Surmah, is the priest, while 
Rajkishen, another, is the nephew-in-law, of Sunnukram respond- 
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dent; that no local enquiry, which he solicited, has been made; and 
that respondents are in the habit of preferring false suits. 

Judgment. 

The ground, as assigned, for a false suit, appears to me in¬ 
sufficient The power ot memory asserted by appellant’s witnesses 
seems too good to be true. |To local investigation was solicited by 
appellant, and no cases are cited showing that respondents are in the 
habit of bringing false suits; and the objections to two of respondents’ 
witnesses are not such as to lead .me* to distrust their evidence. 
t>eeining the claim proved ; • 

It is Ordered, 

That the appeal be dismissed, and the decree of the moonsiif 
affirmed, with costs. 


The 10th December 1850. 

No. 187 of 1850. 

Appeal front the decision of Bahoo Sharodapershad Ghose^ Moonsiff of 

Ajmereegunge^ dated 2\st September 1850. 

Loknath Rai, Chowdhree, Appellant, 

verem 

Gopceram and another, Respondents. 

The moonsiff, after writing a prolix account of the evidence, has 
dismissed the suit, because, at the time the bond in suit was executed, 
appellant was a minor. 

Judgment. 

This decision is doubly discreditable to the moonsiff. The ground 
for dismissal is wholly insufficient; and were it good and valid, his 
long disquisition on the evidence would be as improper as unneces¬ 
sary : clearly the suit must be remanded for proper decision. 

It is therefore Ordered, 

That the decree of the moonsiff be reversed, and the suit remand¬ 
ed for a fresh decision. The price of the stamp on tlie petition of 
appeal will be refunded, and the moonsiff will pass proper orders in 
regard to the remaining costs of appeal. 


48 
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The 12tii December 1850. 

No. 139 of 1850. 

Appeal from the decision of Baboo Sharodapershnd, Moonsiff of Ajweree- 

gungcy dated nth July 1850, 

Kisliunram Acharj and othersf. Appellants, 

versus 

Jugunath Acharj and another. Respondents. 

Appellants sued Ju^ng,th Acharj and Aleemoollah, re¬ 
spectively the attacher apd trustee of appellants’ property, attached 
unrlcr Regulation IL 1806. 

The moonsiff (Baboo Sharodapershad) held that the trustee alone 
must primarily be deemed accountable, and decreed against him, 
absolving the attacher, whose costs he charged to appellants. 

The object of the present appeal is tliat Jugunath, who attached 
a])pellauts’ property, may be rendered liable to make its value good. 

Judgment. 

The trustee has not appealed, and I need not consider whether 
the decree against him is right or wrong. Jugunath’s petition 
declared that the trustee had made away with the property, and he 
urged that he did not, after the attachment, interfere with it, and 
Avas not answerable for it; but I differ with him and the moonsitf, 
and hold him, as the first cause of appellant’s loss, liable for the conse¬ 
quences of the attachment. There is an averment, in the answer 
of Jugunath, tliat, in a former suit on the same ground, dismissed 
ill del’ault, the value of the property attached was laid at 30 rupees, 
while now 48 rupees is the sum sought, but the truth of this 
averment is not proved, and the former suit w^as by one of the 
present appellants, only ^r half of w^fTat he deemed the value of the 
property lost; and I see no reason why the ^s^alue in that suit may 
not liavo been erroneous; moreover, the amount now sued for does 
not, from the evidence, appear to me excessive. Under those cir¬ 
cumstances I must amend tlie decree of the moonsifi^ by rendering 
Jugunath Acharj liable jointly with Aleemoollah, against whom 
the decree of the moonsiff has passed. 

It is therefore Ordered, 

That the decree of the moonsiflf be amended by Jugunath Acharj 
being rendered liable jointly with Aleemoollah, and the costs of 
this appeal will be charged to Jugunath Acharj. 
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Tub 12x11 Dkcembek 1850. 

No. 171 of 1850. 

Appeal from the decision of Moulvee Tufail Ahmud, Moonsif of Latoo, 

dated i9th September 1850. 

Taleli Mahomed, Appellant, 
versus 

Mahomed Mosun alias Moosa Meah, Respondent 

Appellant sued for 150 rupees dainages, stating that I'cspond- 
ent, who was at enmity with him on accotint of land, on 5th C'!li 3 ^te 
1256, ordered Sheik Aleem to seize him as he was appnAaching re¬ 
spondent, who was ploughing, and struck him, and, on anotlier day, 
the 7th idem, went to seize him and abused him in the Latoo bazaar. 

Respondent denied wholly the declaration in the plaint, and plead¬ 
ed that he was at enmity with dho Adunj Reza, whose adherent 
appellant is, and wlio liad therefore caused the present suit to bti 
])referred; that he was at the house of his neighbour Saboo 
Moolah, on the 5th Cliyte, from morning till mid-day; that Adum 
Roza had attempted to seize his ryut. Sheik Adum, on the 7th idem, 
when respondent prevented it, and that tliis W'as the immediate 
cause of suit; and that appellant is not a person who can claim 
damages for an indignity in excess of five, seven, or ten rupees: and 
he named several persons witli whose advice the suit had been 
ju'eferrod. 

Appellant, in his reply, stated the persons objected to in the 
answer were so excepted, because they are cognizant of the circum¬ 
stances of the case. 

The moonsitf (Tufail Alimud) dismissed the suit, because the 
evidence of appellant’s witnesses disclosed discrepancies, and appel¬ 
lant had named no person of the house o£ Sudda Ram, near which 
the abuse in the bazaar is alleged to have occurred; while the 
defence was attested by five witnesses. 

Appellant urges that his statement is attested by seven witnesses ; 
that the abuse in the bazaar is known to the moonsiff’s vakeels and 
iimlah ; that the discrepancy between his statement and that of his 
witnesses, relative to the size of the stick with which he was struck, 
is unimportant; and that he was bewildered, and therefore did not 
know what persons of Sudda Ranfs house witnessed the abuse, &c., 
in the bazaar, but that one of Sudda Ram’s gomashtas and two of 
his nephews know of it. 

Judgment. 

One of the moonsift*’s reasons for discrediting the evidence of 
appellant’s witnesses is, that no person of the house of Sudda Ram, 
near which tlie attack, on the 7th of Cliyte, was made, is named as a 
witness ; but appellant says tliat Sudda Ram’s people arc cognizant 
ufit, andasit is alleged to have occurred close to the moonsift’s 
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cutcherry, I think that the moonsifF should himself go and make 
a local enquiry in the matter. 

It is therefore Ordered^ 

That the decree of the moonsiff be reversed, and the suit remanded 
for the purpose specified above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiff will pass proper 
orders in regard to the remaining costs of appeal. 


The 14th December 1850. 

No. 166 of 1850. 

Appeal from the decision of Baboo Skarodapershad Ghose, Moonsiff of 

Ajmereegunge, dated 2Zrd August 1850. 

Mqhun Chuilfe, Appellant, 

versus 

Moolook Chand Shah, Respondent. 

This suit is under a bond. 

The bond is admitted, with plea of extortion. 

The moonsiff (Baboo Sharodapershad Gliose) decreed the claim 
on the ground of appellant’s admission and laches, and the evidence 
of respondent’s witnesses. 

Appellant urges that respondent’s witnesses show that no 
money passed at the time the bond was executed: and he prays 
for further enquiry. 

Judgment. 

I am not satisfied that justice has been done in this case. I find 
that appellant complained to the magistrate on the 5th February 
1848, in his case against Poomanund and others, that the- bond was 
extorted, and respondent’s witnesses do not say that they saw the 
loan advanced, but merely aver that appellant admitted receiving 
it. Moreover, the date of the bond is the 12th of Maugh, and that of 
the petition to the magistrate the 24th idem, and no reason is shown 
why appellant should turn immediately against his mahajun had 
the bond been voluntarily executed. Under these circumstances, I 
think it proper to remand the suit, in order that the evidence of 
Jugunath Moonshee, the writer of the bond, and that of Hergo- 
bind Shah and Suntose Ram, whom each party names as witnesses, 
be taken. 

It is therefore Ordered, 

That the decree of the moonsiff be reversed, and the suit remanded 
for further enquiry indicated above. The price of the stamp on 
the petition of appeal will be refunded, and the moonsiff will pass 
proper orders in regard to the remaining costs of appeal. 
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The 23rd December IB50. 

No. 143 of 1850. 

Appeal from the decision of Bahoo Sharodapershad GhosCt Moomiff of 

AjmereegungCj dated 18M July 1850. 

Hurrush Ram Das and others^ Appellants, 

versus 

Yakoot Jan Bcobee, Respondent. 

Respondent sued for rent of son^e land on account of tlie 
years 1249 and 1250, stating that Appellants had taken it on rent 
from her late husband, in Kartikh 1248. ’ 

Appellants answered that, in 1249, the land was tenanted by 
another party; that they tenanted it in 1250, ^nd paid rent for it to 
its proprietor Koutook Ram. 

The mooiisift' (Baboo Sharodapershad) held the claim proved, and 
tlecrecd accordingly. 

Appellants now urge that previous receipt of rent is not proved; 
that tlieir taking the land in rent from respondent’s Imsband is 
not proved ; and that their tenancy from Koutook Ram is proved, 
&c. 

Judgment 

A settlement of the land of the rent in suit appears to have been 
made with respondent, but determination of this question does not 
govern the issue. It depends on solution of the question, whether 
appellants took from respondent’s late husband the rent of the laud 
in suit, on the rent declared by respondent, or not; and on perusal 
of the evidence, I find that this is not proved. One witness was not 
questioned on the point, the second was ignorant in regard to it, and 
the evidence of the third exhibits a great variation, in regard to 
time, from respondent’s statement. Under these circumstances, I 
am of opinion that thd claim is not established. 

It is therefore Ordered, 

That the decree of the moonsift’ be reversed, and the suit dismiss¬ 
ed, with costs. 
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The 23aD December 1850. 

No. 172 of 1850, 

Appeal from the decision of Baboo Ram Tnruh Rai^ Moonsiff of Lushker- 

porcy dated 9M February 1850. 

Sheikh Uzcem, Appellant, 
versus 

Doolleechnnd Deb, Respondent. 

Respondent sued for /’upees 9, annas 3, with interest, the 
balance of 13 rupees duefon account of 1254 and 1255, for rent of 
5 kear 2 jet of land in Wooka Ilyder (Sufdcr?) Hoscin, No. 2, 
of pergunnah Gudda Hussun Nuggur,. stating that appellant 
executed a kuboolegt, or engagement to pay tlie rent, on the 
28th Bysakh 1254, relinquishing the land which he had previously 
tenanted in conjunction with the land of the rent in suit 

Appellant denied the kubooleut and the alleged payment of 
rupees 3 annas 13, under it, and asserted the land to have belong¬ 
ed to himself and relatives, and to have been sold l>y them, on 
the 4 til Poos 1240, to Byjnath Das, in whose favor he has execut¬ 
ed a kubooleut to pay 7 rupees annually for it: and he added tliat 
Lalchand, respondent’s son, seized him and compelled him- to 
execute a deed of sale of the ground on the 24th iTyte 1245, anti 
forcibly took rent from him in 1252 and 1253, when it was in his 
occupancy; but that it has been occupied from 1254 by Sheikh 
Inayutoollah and Yar Mahomed- 

Respondent denied, in his reply, that Byjnath, who filed a peti¬ 
tion in support of appellant, had purchased the land bought 
by him. 

The moonsiflF (Baboo Ram Taruk Rai) held execution of the 
kubooleut and occupancy pf tlie land by ai)pellant, during 1254 and 
1255, proved by the evidence of the witnesses and on the enquiry 
instituted through an ameen, and, on these and otlier groimds, 
decreed the claim. 

Appellant now urges that the land for which rent had been 
extorted was from 1254 in occupation of Yar Mahomed and Sheikh 
Inayutoollah, as is shown by the evidence of his witnesses and 
that of Nujeeboollah, respondent’s witness; that the ameen cacted 
collusively, and no second local enquiry was made as requested by 
his landlord; that the witnesses to the kubooleut are respondent’s 
ryuts, unable to read and write, &c. 

Judgment. 

The defence appears to me extremely improbable, for I cannot 
believe that appellant would allow compulsory execution of a deed 
of sale of his land In 1245, and forcible realization of rent of that 
land which he admits to have been been taken in 1252 and 1253, 
to have occurred without some complaint having been preferred 
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in some court or other. He states that lie has relinquished the 
land from 1254, but it does not appear that the land now in his 
occupation is different from that which he admits himself to 
have occupied in 1252 and 1253 ; indeed it would appear from his 
own statement in his answer to be the same land as witnesses 
have sworn. And though appellant states that one Nujecboollah, 
a witness of respondent, has deposed to the land liaving been 
occupied from 1254 by Inayutoollah and Yar Mahomed, the 
deposition of no such person is on record. And seeing no reason to 
doubt the evidence to the kubooleut, aj(>d holding its execution 
and appellant’s tenancy of the land during 1224 and 1255, under 
it, proved. 

It is Ordered, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 24th December 1850. 

No. 160 of 1850. 

Appeal from the decision of Mouhee Naseerooddeen Mahomed, Sudder 

MovHsiff, dated \ 7th August 1850. 

Dhunram Deb, Appellant, 
versus 

Sonaram Dut, Respondent. 

This suit is for the balance due on account running from the 
22nd Phalgoon 1250 to 27th Assar 1253. Respondent states that 
the sum of rupees 212, annas 2, gundahs 15 was originally at the 
debit of appellant, who inscribed the total on respondent’s account 
book, and paid 100 rupees on the 5th Blladoon 1252, and that the 
balance of rupees 112^ annas 2, gundahs 15 was brought forward in 
respondent’s account-book for 1254 B. S., on which appellant wrote 
his signature. 

Appellant states, in answer, that the balance, instead of being 
rupees 212, annas 2, gundahs 15, was rupees 112 annas 2, of which 
he paid rupees 100, with other matter. 

The moonsiff (Moulvee Nazeerooddeen Mahomed) held the claim 
proved. He noticed that in the old account book rupees 212, 
annas 2, gundahs 15 was put down as the total at debit of appellant, 
without the sum of rupees 100, previously paid, having been 
deducted; but he observed that the error had been corrected in the 
account book for 1254, and he accordingly decreed the claim. 

Appellant now calls attention to the incorrect debit in the account, 
and to the circumstance of some of the witnesses who have appeared 
in this case in behalf of respondent having supported his defence 
in the suit instituted against him by Nitia Nund and others. 
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Judgment. 

Appellant appears from the evidence, as respondent has alleged, 
to have assisted the latter, who is stated to be illiterate, in liis 
business. The credit of 100 rupees not being deducted from the 
total at debit before striking the balance due, is obviously not ascrib- 
able to fraud on the part of respondent; but is more likely to be 
owing to a desire on the part of appellant, in whose handwriting 
the total sum due appears to be, to confuse the accounts. Moreover, 
this error is corrected in the account for 1254, the correct sum at 
debit having been brouglft forward, and I can see no sign of fraud 
on the part of respondent' On the contrary, I think it proved that 
appellant admitted the sum of rupees 112, annas 2, gundahs 15 to 
bo due to him in Bysakh 1254, signing the amount; and, with this 
belief, I see no reason to interfere with the decree of the moonsiff, 
awarding that sum, with^interest 

It is therefore ordered, 

That the decree of the moonsiff be affirmed, and the appeal dismissed, 
with costs. 


The 27th December 1850. 

No. 12 of 1850. 

Appeal from the decision of Moulvee Saadut Alee^ Principal Sudder 

Ameen, dated \bth June 1849. 

Mahomed Ibin and others. Appellant, 

versus 

Nund Kishwur Dut and others, Respondents. 

Appellants, who derive their title from persons who bought 
from Jadhubram Surina **and Rajkishwur Shah, the purchasers, at 
an auction sale, of talooka Koorban Reza,*No. 2, of, pergunnah 
kismut Seik Sonyta,jowarBuniachung, sold in realization of revenue 
due to the State on the 1st Bysakh 1242, (13th April 1835,) 
sued, on the 10th April 1847, for possession of 28 koolbas, i. e., half 
of 56 koolbas of land situated in Poorub bund and Hasila Eandeo 
of mouza Badee Hasila, as per boundaries specified in the plaint, 
with mesne profits from the date of suit. 

Nund Ram and three others filed one answer, and Nund Kishwur 
and two others filed another, in which they deny that Poorub Bund 
and Hasila Kandee are parts of talooka Koorban Reza, and say 
that Kitta Hasila Kandee, situated in mouza Burmohomudpoor, of 
pergunnah Attooa Jan, appertains to talooka Oodey Ram, No. 12, 
and talooka Unoopram, No. 13, the purchased property and posses¬ 
sion of defendants, Rebuttee Dassee and others; that the eastern 
side of Kitta Hasila Kandee is distinguished by tho name of 
Poorub Bund, while the other part is called Bund Hasila Kandee, as 
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per boundaries specified in the answer of Nund Kishwur and others; 
that it was measured in the time of Mr. Collector Tucker^ in 1233^ 
under plots No. 96^ &c., as part of the said talookasNos. 12 and 13^ 
and has never been the subject of interference by the proprietors of 
talooka Koorban Iteza, before or since the said measurement. 

Appellants replied that the chitta of the measurement of respond¬ 
ents’ talookas cannot aflect appellants’ rights^ especially as a pro¬ 
ceeding was held by the collector to the effect that it should not 
prejudge the rights of others; that the boundaries quoted by re¬ 
spondents are incorrect; and that respondents could have defended 
the suit in one answer^ and have filed t^o in hope of injuring 
appellants. 

Hebuttee Dasce filed a petition in support of respondents^ and 
pleading that she ought to have been sued. 

The principal sudder amcen (Moulvee Saadut Alee) lield the 
defence substantiated by the evidence of respondents’ witnesses^ the 
chitta of the measurement of their talookas^ and the results of the 
local investigation instituted through an amecn, and) on tliese and 
other grounds^ dismissed the suit. 

Appellants now urge that their claim is proved by the evidctico 
of their witnesses and the mozawaree papers of the collectorate; 
that the quantity of land exhibited in the chitta filed by tho respon¬ 
dents is much less than the quantity in dispute, while the boun¬ 
daries shown in it do not all agree with those of the whole quantity 
of land in dispute ; that the chitta of the halabadee (Mr. Tucker’s) 
measurement cannot supersede the rights conferred by the decennial 
settlement; and that the investigation of the ameen was conducted 
with partiality, 

Judgment. ^ 

I do not think tliis claim tenable. It forth that, of the 
56 koolbas of land, hulf/or '28 koolbas, belong to appellants’ talooka 
Koorban Keza, the remainder appertaining to talooka Assad-oor- 
Reza, and the claim is to the former moiety; but appellants’ 
witnesses swear that the 56 koolbas are the undivided right 
of the proprietors of the two aforesaid talookas, and, in such case, 
appellants should have sued for joint possession on the whole to 
the extent of the moiety claimed by them, and not for possession of 
half the land, which can only be divided under a butwarra, which 
forms no part of the professed object of the suit Under these 
circumstances. 

It is ORDBltED, 

That the decree of the principal sadder ameen be reversed, and 
appellants nonsuited, wiUi all costs. 


49 
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The 27th December 1850. 

No. 175 of 1850. 

Appeal from the decUion of Mouhee Mahomed Mahmood, Moonaiff of 

Nubheegungej dated lOlh September 1850. 

Gopal Kishun Das, Appellant, 

veraua 

SIrlbulIubh Dot and others. Respondents. 

Respondents sued foi rtqiees 12, annas 8, pie 8, including in¬ 
terest, due according to\their account book, under an original debt of 
Sicca rupees 10, annas 11, gundahs 16. Appellant admitted having 
contracted the debt and pleaded payment of rupees 10, annas 8, 
through Chundee Pershad Deb,—the balance, annas 3, gundahs 16, 
cowree 1, being remitted. 

Respondents’ reply denied the alleged payment in liquidation. 

The moonsiff (Moulvoc Mahomed Mahmood) distrusted the 
evidence of appellant’s three witnesses, because two of them were 
illiterate and were brought into court by appellant; because ap¬ 
pellant declined to affirm his plea of payment on oath; because 
there was no receipt or other document certifying the payment; and 
because appellant had not adduced the evidence of Chundee Persliad, 
the alleged channel of payment: and lie finally decreed the claim. 

Appdlant now urges that it is not customary to take receipts for 
money paid in settlement of an account of things supplied; that 
illiterate witnesses are credited in innumerable cases; that it was 
injurious to his character to swear to the truth of his defence; and 
that he did not name Chundee Pershad as a witness, because respond¬ 
ents had, in their reply, expressed a wish that his evidence should 
be taken, and the mooiisiffi should, if he thought his evidence of 
importance, have required it. 

Judgment. 

There is no assigned ground for a false suit; the claim is of small 
amount; Chundee Pershad was not summoned by appellant, as he 
should have been had Iiis evidence been necessary; and I concur 
with the moonsiff, on the grounds stated by him, in holding the 
payment in liquidation not proved. 

It is therefore Ordered, 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 
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The 27tii December 1850. 

No. 181 of 1850. 

Appear from the decision of Baboo Chunder Kishwur fiai, Moonsiff of 

Hingajeeak, dated Z^th September 1850. 

Sonaxam Soona^ Appellant, 
versus 

Churrunram Deb, Respondent 

Respondent sued for Company’s, rupees 60, damages for abuse. 

Appellant denied the abuse alleged, ao’d attributed the suit to 
desire to avoid a bond held by him. 

Respondent, in reply, denied any bond debt to appellant 

The moonsiff (Baboo Chunder Kishwur Eai) decreed exparte 
the sum of 10 rupees, deeming the abuse proved. 

Appellant urges that he was atSylhet when his proof was requir¬ 
ed ; that respondent’s witnesses are at enmity with him, and that 
a suit is pending between him and two of them; that Soobeed Ram 
Surma and Hurree Kishun, who were named as witnesses by 
respondent, will state the truth and prove respondent’s fraud. 

Judgment. 

I think further enquiry necessary in this case. The time allowed 
to appellant to adduce his proof was short, and the merits of the 
case will be more intelligible if the evidence of Soobeed Ram Surma 
and Ilurree Kishun Rai Chowdliree, to whose evidence both parties 
agree, be taken, and the record of suit between appellant and 
respondent’s witnesses be examined. 

It is therefore Ordered, 

That the decree of the moonsiff be reversed, and the suit remanded 
for the enquiry indicated above, the prifce of the stamp on the 
petition of appeal be rSfunded, and that the moonsiff pass proper 
orders in regard to the remaining costs of appeal. 



ZILLAH TIRHOOT. 


PuiiSENT: Tiik IIoNouABLE ROBERT FOUBES, Judge. 


The 7tii DECEMnifiR 1850. 

No. 17 of *1850.; 

Regular Appeal from a decision of Moulvee Neamut Alice Khan Baka- 
door^ first Principal Sudder Ameen, dated the 6th July 1850. 

Gopal Dass and six others, Appellants, (out of ten Defendants,) 

versus 

« 

Baboo Ruggoonundiin Singh and Baboo Ilurperkash Narairi Singh, 

(Plaintiffs,) Respondents. 

Suit to recover Company’s rupees 2304-14, principal and interest 
of zur-i-pcshgec. 

The plaintiffs held a thika farm of the 14 anna share of mouza 
Sumdah, pergunnah Noutun, from the shareholding maliks, among 
whom were .lynatli Dass and two others of the defendants (none of 
the three being present in appeal,) on the one part, and two other 
persons, not included in the suit, on the other, the former appearing 
from the lease to be shareholders of 10 annas, and the latter of 4 
annas,) on an advance of Sicca rupees 1772, from 1244 to 1248 F. S.; 
and a detail was given at the foot of the lease showing that the de¬ 
fendant Jynath Dass and his two co-sharers w’cre to pay 1272 rupees, 
and the other two maliks the remaining 500 rupees. The money ad¬ 
vanced, however, not having been repaid on the expiry of the lease, 
the plaintiffs according to the custom and stipulation of this kind of 
engagement remained in possession tUl Poos 1250 F. S. Subse¬ 
quently, the defendant Jynath Dass and his co-sharers ousted the 
plaintiffs from their share of the property without repaying the 
advance, on which the plaintiffs of their own accord relinquished 
that of the other maliks; and the former three persons, with a 
view to baffle the claim for peshgee and also other decrees, which 
the plaintiffs held against them, got a decree passed against them¬ 
selves by filing a confession of ^'udgment in a fictitious suit, founded 
on a collusive deed of sale, which they executed in favor of their 
own aunt, one Musst. Ghurbhurrun, from the court of the principal 
sudder ameen on the 19th June 1843, which decision was however 
reversed in appeal on the 20th June 1844. On the 22nd Septem¬ 
ber 1845, the right and interest of the defendant Jynath Dass and 
his tw'o co-sharers w'cre sold in execution of their (plaintiffs’) decree 
against the former, and jointly purchased by Gopal Dass and the 
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other six appellants who were warned at the time of sale that they 
(plaintiffs) had a claim for peshgee, for which, conformably to the 
Circular Orders of the 4th September 1840 and 10th June 1842, 
the purchasers are liable. 

The answer of Gopal Dass and others, purchasers, is, that as it is 
clear that the plaintiffs were ousted before they (defendants) pur¬ 
chased the property, they are not liable for the peshgee; that the 
circulars cited by the plaintiffs refer to mortgages and not to suits 
for peshgee; and if the plaintiffs consider suits on mortgage and for 
peshgee to be analogous, even In that case it will be found that no 
portion of the peshgee reinains due. 

The other defendants, Jynath Dass and his co-partners, did not 
defend the action. 

The suit was decreed in favor of the plaintiffs by the principal 
sudder amoen, who found their claim as stated in the plaint to be 
substantiated by the lease, and the evidence of those who were 
named as witnesses in its margin. It also appeared that in a bond 
suit, instituted by the plaintiffs in this case against Jynath and his 
co-sharers, in the court of the sudder ameen, the latter persons had, 
on the 24th December 1845, (or more than two years before this 
suit was filed,) admitted in their answer the claim of the plaintiffs 
for peshgee, copy of which answer has been filed in this suit- The 
purchasers, Gopal Dass and others, bought the property with the 
knowledge that the plaintiffs had a claim for peshgee against it; and 
agreeably to the Circular Orders of the 15th October 1841, and 
10th Jmic 1842, they are justly liable for the plaintiffs’ demand. 
The plaintiffs too having been dispossessed through the bad faith of 
Jynath Dass and his co-sharers, the latter cannot be absolved from 
responsibility. 

The seven purchasers urge, in appeal, that, agreeably to Section 15, 
Regulation XLV. 1793, and the Circidar (Vder of 15th October 
1841, they cannot bo held accountable for this claim, and if the 
principal sudder ameen treated the case as one of mortgage, he ought 
to have given effect to Sections 10 and 11, Regulation XV. 1793, 
in regard to usufruct; besides which, some of those who gave the 
lease have not been sued, and therefore the suit is irregular, and the 
insertion of the detail regarding peshgee in the lease, contrary to 
the wording in the body of the instrument itself, is a fabrication. 

Judgment. 

In the trial of this suit the princ^al sudder ameen has not con¬ 
formed to the law by drawing the issues to be determined before 
deciding. 

There is indeed on the record a proceeding purporting to be one 
held under Section 10, Regulation XXVL 1814, which, with an 
abstract of the plaint and answer, concludes with a general order to 
both parties to produce the proofs in support of their respective 
allegations; but this is clearly not enough. The law requires the 
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preciso point or points at issue to be determined and plainly stated, 
after which the parties should be called upon to adduce proofs to 
establish the particular point or points so determined. Considering 
therefore the investigation of the principal sudder ameen to be 
faulty and incomplete, I ^reverse his decision, and remand the case 
to him for re-trial with the usual order for the refund of the value 
of stampt paper. 


The 7th December, 1830. 

No. 18 of 1850: 

'Regular Appeal from a decision of Moulvee Niamut Alice Khan Bahadoor^ 
first Principal Sudder Ameen, dated the 2^th June 1850. 

Ranee Girjaputtee and Ranee Sreemuttec, (out of three 

Defendants,) Appellants, 

versus 

Musst Rehmanee, (Plaintiff,) Respondent, 

This was an action brought, on the 16th March 1850, by the 
plaintiff* Musst. Rehmanee, to recover from the two appealing defend^ 
ants and Mirza Jaffer Yar Beg (not present in appeal,) the sum 
of Company’s rupees 2937-6-11, principal and interest, under tho 
following circumstances. In 1230 F. S., Rajah Grecdumarain, the 
ancestor of the appellants, gave a thika lease of mouza Bowsee 
Dilokur, pergunnah Buchour, to Mirza Reza Allec Beg, to continue 
till 1238 F. S., receiving pesligee to the amount of Sicca rupees 
1900; and again in 1233, or during the continuance of the lease, the 
said Rajah Grecdumarain took from the thikadar by way of loan a 
further sum of Sicca rupees 1376-14-9, for which, on the 1st of 
Poose of the same year, the rajah executed an agreement, binding 
himself to repay the sum last taken within the period of the farming 
lease, failing which the thika engagement was to be renewed for 
another nine years, during which period he (Rajah Greedurnarain) 
would not demand rent, which was to bo credited to him in pay¬ 
ment of the loan. The rajah, however, neither repaid the money 
within the stipulated time, nor did he renew the farming lease to 
Mirza Reza Allec Beg, but gave it to anotlier party. In consequence 
of this disputes arose between the two thikadars, which were carried 
into the foujdaree court, by which authority the most recent 
thikadar was maintained in possession, Mirza Reza Allee Beg 
being referred to a regular suit. He accordingly brought one, and 
obtained a decree from the principal sudder ameen on the 24th 
November 1834, but that judgment was reversed in appeal by the 
judge on the 12th April 1838, the plaintiff being directed to sue 
for the money advanced, agreeably to which this suit is instituted. 
In the meantime, however, both Rajah Greedurnarain and Mirza 
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Reza Allee Beg died^ and Mirza JafFer Allee Beg, the heir of the 
latter having sold the agreement of Rajah Greedumarain to 
Musst Rehmanee on the 9th March last, by bill of sale of that date, 
the latter by virtue of her purchase comes forward as plaintiff in 
the suit 

The two ranees did not defend the action, and the answer of 
Mirza Jaffer Yar Beg is a confession of judgment admitting his 
sale of the deed of agreement to the plaintiff 

The principal sudder amoen decreed the suit in favor of the 
plaintitt’ against the two ranees. lie was of opinion that their failing, 
as the two principal defendants, to answer was good proof of the 
justice of the plaintiff’s claim. It also appeared from a perusal of 
the ikrarnamah and previous decisions that in the suit instituted by 
Mirza Reza Alice Beg, Rajah Greedumarain did not deny having 
received the money entc|:ed in the ikrarnamah, but confined his 
objections to the plaintiff ’s having no right to possession for which 
he had sued. Tim bill of sale too of Mirza Jaffer Allee Beg to the 
plaintiff', Musst. Rehmanee, is proved by the evidence of the witnesses 
named in its margin. Absolving therefore Mirza Reza Allee Beg, 
the principal sudder ameen decreed against the other two defend¬ 
ants only. 

The reasons of appeal are that the plaintiff got the usual notice 
and proclamation served and witnessed by creatures of her own, and 
succeeded, without the evidence of the witnesses to the bond, and 
without filing copies of the depositions in the former suit, in obtain¬ 
ing a decision in an unreasonably short time. The plaintiff* too has 
instituted a suit on bond after the lapse of twice 12 years, calling 
it claim for peshgee. Moreover, after the suit instituted by Mirza 
Reza Allee Beg had been decided, a compromise was effected between 
the parties, the Mirza pronising to obtain from the court and return 
the deed of* agreement, he having also paid 4;he rajah on account 
of costs a certain sum in ready money, executing a kistbundoc for 
the balance. The now bringing forward of a fraudulent deed of 
sale for an inconsiderable price is nothing more than gambling. 

Judgment. 

This suit has not been decided according to law. In recording 
the proceeding prescribed by Section 10, Regulation XXVL 1814, 
although the principal sudder ameen has copied verbatim^ from the 
Circular Order of the 8th May last, the several headings therein 
given by way of examplar, and before detailing the documents filed 
in the case recorded his opinion that none of the five points specified 
in tiie circular are involved in this suit, yet he called for proofs 
from the parties in general terms, and decided the case without de¬ 
termining what is the precise point or points at issue between them 
on which proofs should be reej^uired. His investigation being there- 
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fore in this most important particular defective and contrary to law, 
I reverse his judgment, and remand the suit for re-trial with the 
customary order for tlie refund of the institution fee. 


The 7th December 1850. 

No. 409 of 1850. 

Regular Appeal from a decision of Moulvee Muneerooddeen Hoasein, 
Moonsiff of Muhwa^ dated the I5th July ISSOt • 

Meer Torab Allee, (Plaintifip,).Appellant, 

vei^sus 

Ramnath Raee, (Defendant,) and Sheikh Hussun Allec and Fursnn 

Singh, (Third Parties,) Respondents. 


This and the suit which follows. No. 408 of 1850, are claims by 
the same inalik for rent of land in the same talook, and are accord¬ 
ingly brought on for hearing together, one decision governing both. 

The plaintiff*, as a share-holding malik ui* a 2 anna share in mouza 
Nuggoranwa, pergunnah Bissareh, instituted this suit to recover 
from the defendant as his ryut Company’s rupees 2-15-9, principal 
and interest for rent of 13 beegahs 6 cottahs of land, cultivated by 
the latter in the years 1255 and 1256 F. S., after deducting the 
shares of the other partners and according to the putwarree’s 
account. 

The defendant admits having cultivated the land and being in 
arrears, but pleads payment of 8 annas, though without having 
received any acknowledgment of it 

One of the third parties. Sheikh Hussun Allec, pleads that though 
the plaintiff certainly had a 2 annas share in the mouza in question, 
and in mouzas Narainpore, Bullundpore, Bakerpore and Kurhoo, 
yet that share, having b^eii pledged as security, was sold in execution 
of a decree on the 18th November 1841, when he (Sheikh Hussun 
Allee) became the purchaser, and by him the property was sold on 
the 27th May 1842 to Mukdoom Jan. It was again put up for 
sale in execution of a decree held by Shere Alice, when he (Sheikh 
Plussun Allee) again became the purchaser; and he has leased the 
property in thika farm to Pursun Singh, the other 3rd party from 1256 
to 1260 F. S. 


The petition of Pursun Singh is in support of the allegations of 
Sheikh Hussun Allee. 

To their statements the plaintiff made answer that, when the sale 
took place in satisfaction of Shere Alice’s decree. Sheikh Hussun 
Allee, as the purchaser only, acquired the right and interest of 
Mukdoom Jan in mouza Narainpore. 

The moonsiff, without holding the proceeding prescribed by 
Section 10, Regulation XXVI. 1814, dismissed the suit, finding 
from an inspection of the sale proceedings, security bonds, and copy 
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r)f the bill of sale referred to by the third party^ Sheikh Hussun 
Allee, that the whole talook of Narainpore, comprising 5 mouzas, 
the property of the plaintiff, had been sold, the 2 annas for rent of 
land in which share the suit was instituted being also proved to be 
in the possession of Sheikh Ilussun Allee by the thika pottah, 
kuboolcut, and evidence of witnesses. The moonsiff also allowed 
the plaintiff a period of eight days to enable him to bring forward his 
proofs of alleged proprietorship, but without his (plaintiff’s) pro¬ 
ducing any. 

The plaintiff maintains, in appeal, that as only Narainpore was 
sold in satisfaction of Shere Alice’s decree, his suit has been unjustly 
dismissed; and as the moonsiff did not hold the required proceeding 
for the determination of issues, his calling for proofs was a work of 
supererogation. 

Judgment. 

These suits were decided by the moonsiff without his holding the 
proceeding enjoined by Section 10, Regulation XXVI. 1814, 
notwithstanding liis previous receipt Act XV. 1850, and the 
Circular Order of 8th May last; and the reason recorded by the moon¬ 
siff for not conforming to the Jaw, namely, that proofs had been 
already filed, is not, in my judgment, sufficient The proceeding 
prescribed is not for the calling for of proofs, but for the drawing 
of issues preparatory to calling for proofs upon such issues ; and the 
law is imperative and allows of no exception. 

Reversing, therefore, the moonsiff ’s order, I remand both suits 
to him for re-trial, with tlie usual order for the refund of the value 
of stampt paper. 


The Tth December 1850. 

'No. 408 of 1850. 

(» 

Regular Appeal from a deemon of Moulvee Muneerooddeen llossein, 

Mooneiff of Iduhwa, dated the \5th July 

Meer Torah Allee, (Plaintiff*,) Appellant, 

versus 

Oojear Raee, (Defendant,) and Sheik Hussun Allee and Pursun 

Singh, (Third Parties,) Respondents. 

Suit to recover Company’s rupees 6-5-0, principal and interest 
of arrears of rent of 29 beegahs 8 cottahs of land, in niouza 
Bullundpore, pergunnah Bissareh, for the years 1255 and 1256* F. S. 

Judgment, 

For grounds of decision vide that recorded in the preceding case. 
No. 409 of 1850, w^hich equally applies to this suit. 

The decision of the moonsiff is reversed, and the case remanded 
to him for re-trial, with the usual order for the refund of the value 
of stampt paper. 
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The 11th December 1850. 

No. 362 of 1850. 

Regular Appeal from a decision of Moulcee Ahool Burkat^ Moonsiff of 

Durbungah, dated the Tlnd July 1850. 

Sheik Ilahee Biiksh, (Defendant,) Appellant, 

versus 

Musst. Zumeerun, wife of Sheik Shulnsijiere Allee, deceased, 

(Plaintiff^) Respondeat. 

This was an action to recover on bond, the respondent as plaintiff 
claiming from the appellant as defendant, the^sum of Company’s 
rupees 100, principal, and rupees 32-10, interest, or total Com¬ 
pany’s rupees 132-10, for a loan without interest, repayable by 
instalments within two years from the date of the bond, which was 
the 16th Phalgoon 1253 F_ S-, but the defendant failed to make 
good his promise, and therefore the lender sues him for the 
principal with interest 

Admitting his execution of tlie bond, the defendant denies his 
receipt of the money, and pleads that the bond remained with 
Sheik Shunishere Alice, the plaintiffs late husband, who was his 
(defendant’s) friend and who promised the money in three or four 
days. He (Shumshere Alice.) however, in the mean time fell 
sick, his (defendant’s) necessity for borrowing having also ceased to 
exist, and though lie (defendant) frequently begged to have the 
bond returned, it was always detained on the plea of sickness. 

The suit was decreed in favor of the plaintff by the moonsiff', 
wlio found the fact of the payment of the money established by the 
evidence of the witnesses named in thq bond, and of another 
person present at the of tlie transaction, besides the testimony 
of two others, who deposed to their knowledge of the plaintiff 
having frequently importuned the defendant for payment Re¬ 
garding the denial by the witness, Govind Suliye, stated by tlie 
plaintiff to be the writer of the bond, of his knowledge of the 
payment of the money, the moonsiflp was of opinion that liis denial 
did not at all signify, as his name was not found entered as a 
witness in the bond at all. The other witness too named therein, 
one Chuckeh Khan, is a dependant of the defendant, the two 
witnesses cited by the latter being village servants of the defend¬ 
ant’s master. In addition to which the plaintiff’s being willing to 
rest his case on the defendant’s own word, tends to prove the 
truth of bis claim, though the defendant when questioned did 
in bad faith deny his receipt of the money, because the plaintiff 
would not have done so had he not been well assured both of the 
justice of his demand, and confidently relied on the honor of the 
defendant that the latter would speak the truth. 
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The grounds of appeal are the conflicting statements of the 
witnesses, and that it was the plaintiff himself who cited Govind 
Suhye as the alleged writer of the bond. 

Judgment. 

The moonsiff has not held the required proceeding for the deter¬ 
mination of issues enjoined by Section 10, Regulation XXVI. 
1814, which Section has been made applicable to the moonsiff'’s 
courts by Act XV. 1850; and the reason recorded by the moonsift' 
for not doing so to the effect that the case was ready before 
the receipt of the new law in his court, the proceeding prescribed 
by which is to call for proofs, is insufficient, first, because the 
terms of the new law and the Circular Order of the 8th May last 
are imperative and' sanction no exception, secondly, because the 
proceeding under Section 10 of the Regulation cited, is not to call 
for proofs, but for tlie determination of issues preparatory to calling 
for proofs upon the issues so determined. 

Reversing his decision, I remand the suit to tlie moonsiff, to be 
re-tried with the customary order for rc-payment of stamp duty. 


The IItu December 1850. 

No. 382 of 1850. 

Regular Appeal from a decUion of Pundit Dataram, Moomiff of Teighra^ 

dated 13M July 1850. 

Lall Khan, (Defendant,) Appellant, 

versus 

Deenbundoo Ishwur and Jhoomuk Isbwur, (Plaintiffs,) Responclents. 

Thi 8 action w'as to recover the sum of Company’s rupees 130, 
principal and interest of a loan on bopd, bearing date the 
16th Bysakh 1246 F. S., with promise of re-payment by the bor¬ 
rowing defendant of the principal of tlie loan, Sicca rupees 61, in the 
end of the following year 1247 F. S., which promise, however, not¬ 
withstanding frequent importunity, the defendant has failed to make 
good. 

The defendant did not answer. And the moonsiff, deducting 
4 rupees, on account of batta charged on interest, gave tlie plaintiti’ 
a decree for Company’s rupees 126, finding the execution of the 
bond and the receipt of the money proved by the testimony of two 
witnesses named in the bond, the defendant’s not filing an answer 
being also in favor of the justice of the plaintiffs’ claim. 

The defendant appealing pleads his ignorance of the issue of the 
notice and proclamation, and that the plaintiffs having complained 
through one of their servants against him in the foujdaree court at 
Monghyr, he (defendant) was there while this suit was pending. 
Pie also denies having executed the bond, and further pleads that 
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the proceeding prescribed by Section 10, Regulation XXVL 1814, 
has not been recorded. 

Judgment. 

This suit was disposed of by the mooasifF without the required 
proceeding under Sectidh 10, Regulation XXVL 1814, the only 
one recorded, but without purporting to be that required by the law 
cited, being in general terms without detail or determination of the 
precise issue or issues which the law requires. 

I reverse the decision of the moonsifiraod remand the case to him 
for re-trial conformably to law, and with the usual order for refund¬ 
ing the institution fee. 

The 12th December 1850. 

No. 425 of 1850^ 

Regular Appeal from a decision of Sheikh Nadir Alee^ Moonsiff of 

Bhowarrah^ dated 27th July 1850. 

Piyarce Loll Chowdhry, (Plaintiff,) Appellant, 

versus 

Phekoo Thakoor, (Defendant,) Respondent 

The plaintiff as thikadar sued the defendant, as ryut, before the 
moonsiff, to recover Company’s 29-13-0, for alleged arrears of rent of 
6 beegahs 15 cottahs of land in niouza Riyam, pergunnah Bhawur, 
for the years 1253 and 1254 F. S., according to tlie usual account 
furnished by the putwarree, stating the rate of rent to be 2 rupees 
per beegah. 

The answer of the defendant was to the effect that before the 
plaintiff ’s becoming the thikadar, he had only 5 beegahs in the above 
mouzato cultivate, at the yearly rate of 4 annas per beegah, at which 
rate the plaintiff, when he took the farm, consented to let him (de¬ 
fendant) hold the land, making in all 1 rupee 4 annas, which sum he 
has paid for 1253 F, S,, having given up the land in 1254 F. S. 

The moonsiff' gave the plaintiff a decree for 14 rupees, 2 annas, 
9 pie. He found it proved by the evidence of the plaintiff’s wit¬ 
nesses that the quantity of land in the defendant’s cultivation during 
the years 1253 and 1254 F. S., was 6 beegahs, 15 cottahs; the 
moonsiff finding that the proper rate for 1253 F. S., agreeably to 
the pottah of the former farmer up to 1252, was 4 annas; and for 
1254 F. S., the moonsiff fixed 1 rupee 7 annas per beegah, con¬ 
formably to the tenor of the plaintift‘’s putwarree’s testimony, who 
deposed to that rate having been paid from 1250 to 1252 F. S., 
and accordingly the moonsiff decreed for the plaintiff at those rates, 
with interest. 

Dissatisfied with this decision, the plaintiff appealed to recover 
the sum of rupees 15-10-3, disallowed him by the moonsiff, on the 
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ground that, since his taking the farm, the ryuts executed a kuboo- 
lent, agreeing to pay at the rate of 2 rupees per beegahj at which 

rate the evidence of the putwarree and jeet ryuts proves that he has 
collected from the ryuts in both years. 

Judgment. 

In this action, disposed of by the moonsiflf without his record¬ 
ing the proceeding enjoined by Section 10, Regulation XXVI. 
1814, tliough decided subsequently to the promulgation of Act 
XV. 1850, and the Circular Order of the 8th May last, the plaintiff, 
no more than thikadar, <has sued fora rate of rent arbitrarily 
established by himself and in excess of that paid by the farmer who 
preceded him. It was incumbent on the moonsiff to try the issue 
whether the plaintiff had any imeh legal right. 

The decision of tlie moonSiff is reversed, and the case will be 
remanded to him, to be re-tried with advertence to the above defects 
in his investigation of it, and with the issue of the usual order for 
the refund of the value of stampt paper. 


The 14th Dbcembeh 1850. 

No. 405 of 1850. 

/ififfu/ar Appeal from a decision of Moulvee Muneerooddeen Hossein, 
Moonsiff of Mukwa, dated 2bih July 1850. 

Talehwur Singh, (Defendant,) Appellant, 

versus 

Vureag Dutt Singh and another, (Plaintiffs,; Respondents. 

The two cases on the file immediately preceding, (Nos. 403 and 
404,) and this with that whicli follows, (No. 406,) are appeals from 
decisions in four suits by hiallks and thikadars, against the same two 
defendants, as cultivators for rent of lanrl in tlie same mouza, and for 
part or the whole of the same term of years. All are accordingly 
brought on for hearing together, one judgment applying equally to all. 

In this suit the plaintiffs, as inaliks, claim from the defendant, as 
cultivator. Company’s rupees 45-8-6, for rent (both hal and bukya) 
of 12 beegahs, 7 cottahs, and 4 dhoors of land in the latter’s cultiva¬ 
tion in mouza Rusheedpore Nundlull, pergunnah Hajeepore, from 
1253 to 1257 F. S., according to the putwarree’s w’asil-bakee; and 
after deducting payments' made, they state that they hold a 12 anna 
share of the property, and a 4 anna share having been let in farm 
to Mirza Abool Hossein, up to 1255 F. S., a 5 anna share was 
farmed from 1256 F. S. to Oomrao Singh, and that, on the 15th 
Bysakh 1255 F. S., the usual proclamation was issued agreeably to 
Regulation V. 1812, on the part of all the shareholding maliks. 
The defendant, however, cultivated the land above stated, and nei¬ 
ther took a pottah nor paid the rent though he enjoyed the produce. 
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The answer of the defendant is tliat he holds in the mouza in 
question only 2 beegahs 8 cottahs of land, for 1 beegah 12 cottahs 
of which he has a thika pottah, from 1249 to 1257 F. S., at the 
yearly rent of 1 rupee 8 annas, from the former malik, before the 
plaintiffs bought the property; that 9 beegahs 19 cottahs are held® 
by Doodraj Singh, and with which therefore he (defendant) has no 
concern. He ^ao pleads that he has regularly paid his rent to 
Mirza Abool Hossein, and to the amlah of the plaintiffs and other 
sliarers, having also delivered to the lazier the malik’s share of the 
bhowlee produce; and he denies that any proclamation conformably 
to Regulation V. 1812, was ever issued. • 

Doodraj Singh, as third party, presented a petition in support of 
the defendants plea regarding the 9 beegahs 1^9 cottahs of land said 
to be in his cultivation. 

The moonsitf, who decided without holding the proceeding for de¬ 
termining issues enjoined by law, notwithstanding his previous re¬ 
ceipt of Act XV. 1850, on the ground of proofs liaving been already 
filed, decreed all four suits in favor of the plaintiffs. Ho considered 
that the claim of the maliks and thikadars was established in all the 


cases by the evidence of the putwarree and jeet ryuts, it also appear¬ 
ing that in suits instituted by the former thikadar, Mirza Abool 
Hosein, the latter had obtained decrees against both the defendants 
in these suits, for rent of this same land from 1249 to 1253 F. S. 

Appealing from this decision, the defendant urges that reliance 
cannot be placed on the evidence of dependants of the plaintiffs; 
that had a proclamation been really issued, it would have been put 
on the record; and that out of seven witnesses which he (appellant) 
named, four of them were not summoned, notwithstanding his so 
representing. 

Judgment. 


This and the other three cases connected with it have been 
imperfectly investigated and must be re-tried. 

First —The moonsiff made no enquiry regarding the truth or 
otherwise of the statement of the third party, Doodraj Singh, who 
claims most of the land rent of which is demanded* from the 
plaintiff. 

Secondly .—It appears on the record that though the defendant 
petitioned for the issue of fresh subpoenas for four witnesses not at 
first found, no notice was taken of his application. 

Thirdly .—^The required proceeding under Section 10, Regulation 
XXVI- 1814, was not held. 

Reversing the moonsifTs order in each, I remand all four suits 
for re-trial, witK order for refund of stamp duty. 
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The 14th December 1850. 

No. 403 of 1850. 

Regular Appeal from a decision of Moulvee Muneerooddeen Hossein, 
Moons^ of Muhwa, dated 25th July 18o0, 

Taleljwxu' Singh, (Defendant,) Appellant, 

versus 

Purtaubnarain Singh and five others, (Plaintiffs,) Respondents. 

Suit to recover Company’s rupees 28-9-0, principal and interest 
of arrears of rent of lan^ in mouza Rusheedpoi^e Nundlall, per- 
gunnah Hajeepore, for the years 1256 and 1257 F. S. 

Judgment. 

For grounds of decision, vide those recorded in the preceding suit. 
No. 405 of 1850. The order of the moonsiff is reversed, and the 
case remanded to him for re-trial, with order for refund of stampt 
duty. 


The 14th December 1850. 

No. 404 of 1850. 

Regular Appeal from a decision of Moulvee Muneerooddeen Hosseiny 

Moonsiff of Muhwoy dated 25th July 1850. 

Brijoo Lall, (Defendant,) Appellant, 

versus 

Purtaubnarain Singh and six others, (Plaintiffs,) Respondents. 

Suit to recover Company’s rupees 6-2-0, principal and interest 
of arrears of rent of land in mouza Rusheedpore Nundlall, per- 
gunnah Hajeepore, for the years 1256 and 1257 F. S. 

Judgment. 

For grounds of decision, vide those recorded in suit No. 405 of 
1850. The order of the moonsiff' is reversed, and the case remand¬ 
ed to him for re-trial, with order for refund of stampt duty. 

The 14th December 1850. 

No. 406 of 1850. 

Regular Appeal from a decision of Moulvee Muneerooddeen Hossein, 

Moonsiff of Mukway dated 25th July 1850, 

Byjoo Lall, (Defendant,) Appellant, 

versus 

Pureag Dutt Singh and one other, (Plaintiff's,) Respondents. 

Suit to recover Company’s rupees 15-5-3, principal and interest 
of arrears of rent of land in mouza Rusheedpore Nimdlall, per- 
gunnah Hajeepore, from 1253 to 1257 F. S. 



ZILL4H r/HHOOT. 


27/ 


Judgment- 

F or grounds of decision, vide those recorded in suit No. 405 of 
1850- Tlie order of tho moonsiff is reversed, and the case remand¬ 
ed to him for re-trial, with order for refund of stamp duty. • 

t 

The 28th December 1850. 

No. 25 of 1850. 

Jle^u/ar Appeal from a decision of Moul\?ee Itrmt nossein^ Siidder Ameen 

of MozufferporCj dated 10/A 5uhj 1850. 

llurjewun Gaee and eleven others, (Defendants out of eighteen,) 

Appellants, '■ 

versus 

Ram Dyal Misser, (Plaintiff,) Respondent, 

In this suit the plaintiff sought to recover from the twelve appel¬ 
lants and six others, (not present in appeal,) as defendants, Company’s 
rupees 411-10-9, principal and interest of arrears of rent of 19 
heegahs of land, in mouza Bazeetporc, chuk Custooree, pergunnah 
Hajeepore, from 1248 to 1251 F, S. He states that he and two 
other persons jointly bought the above mouza, when sold for 
arrears of revenue on the 12th December 1839, or 31st Aughuu 
1247 F. S., that the property remained seer till 1251 F. S., when 
he (plaintiff) and one other of the purchasers gave their shares in 
thika farm to the Shapore factory, and that in 1254 F. S. a parti¬ 
tion was made by the collector of all the three shares, and, during 
the years for rent of wdiich the suit is brought, the defendants 
cultivated the land in question, and, having paid some small portion 
of the rent, have not discharged the rest. In 1247 F. S-, he 
(plaintiff) and his two c#-sharers issued the proclamation prescribed 
by Regulation V. 1812, notwithstanding which the defendants 
have failed to take pottahs, and he therefore sues them according 
to the putwarree’s account. 

Two supplementary plaints were filed by the plaintiff to rectify 
mistakes; the first stating that the thika farm had been given to 
Pranput Raee and others, and not to the Shapore factory, as erro¬ 
neously stated, and the second to give the correct residence, which 
had been incorrectly stated in the plaint of one of the defendants. 

Two of the defendants, Baihumm Misser and Kassce Raee, deny 
having any land of the plaintiffs to cultivate in mouza Bajeetpore. 
They allege themselves to be the maliks of mouza Guddyayee, 
in which some of their co-defendants do cultivate land, and some 
have nothing to do with cither mouza. All the defendants live ^ 
apart from each other, and therefore the plaintiff'’s including all in 
one suit is irregular. The land referred to in the plaint was mclud- 
ed in the survey with their (defendants’) mouza, 20 heegahs of 
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which remained attached to the plaintifTs mouza, and to reverse 
that settlement they (defendants) were about to bring their action 
when the plaintiff got the start of them by preferring this suit. 
At the time of the butwarrah too the plaintiff disputed about the 
land, but his objections were overruled. , 

Another of the defendants, Gopal Raee, admitting having the land 
to cultivate, pleads, however, that there is no balance, the plaintiff 
having received his share according to the yearly produce. 

Hurjewun Raee and eleven others all filed an answer similai’ to 
that of Baihurrun Miss&r and’Kassee Raee, adding this much that 
ten of their number have no concern with the case,—two out of the 
twelve, Hurjewun Raee and Debee Raee, only cultivating land in 
mouza Guddyayee.. 

Subsequently, however, two out of the above twelve defendants. 
Sunt Raee and Soudagur Race, gave in another answer in support 
of the plsuntifTs claim, pleading that what was due from them they 
have paid through Kassee Raee and Hurjewun Raee. 

The remaining three defendants did not defend the action. 

The sudder ainecn gave the plaintiff’ a decree for Company’s 
rupees 338-0-10, being rupees 73-0-9 less than the amount of his 
claim, finding on * calculation that he had made an overcharge to 
that extent in principal and interest He found it established by a 
proceeding of the superintendent of survey, of the 19th December 
1846, that a dispute having arisen about this very land, between 
the inaliks of Bajeetpore and Guddyayee, it was decided to belong 
to the former mouza; and as the defendants did not sue to get that 
decision upset, the objections they now advance are futile. The 
defendant Gopal Raee, too, has not furnished proof of his pleas; and 
the fact of the defendants having the land in question to cultivate, 
is proved by the papers and evidence of theputwarree and the testi¬ 
mony of the plaintiff’s other witnesses. « 

In appeal, the defendants urge that the suit was tried and decided 
contrary to a rule of practice of the 29th July 1845, and Section 
4, Regulation IL 1821; and that the judgment of the sudder 
ameen is at variance with the opinion recorded by his predecessor 
in his proceeding under Section 10, Regulation XXVI. 1814, to 
the effect that the object of this suit was in reality to establish a 
proprietary right. By that proceeding also the plaintiff was requir¬ 
ed to file the butwarrah papers, which he did not do, but only gave 
in copy of a petition to show why he could not, under which cir¬ 
cumstances the sudder ameen ought to have called for and perused 
the butwarrah missil, which would show to wliat mouza this land 
belonged. Moreover, the plaintiff’s being allowed to file two supple- 
' mentary plaints is opposed to Section 5, Regulation IV. 1793, 
and when on a subpoena being issued for the attendance of their 
appellants’ witnesses, these latter were not at first found, they 
(appellants) presented a petition with a view to their witnesses being 
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again summoned, on which no other order was passed than one 
directing it to be filed with the record. They also contend that tho 
land specified in the plaint was surveyed as belonging to mouza 
Guddyayee. 

, Judgment. 

This suit has been imperfectly investigated and wrongly decided 
by the lower court, and all because the sadder ameen did not con¬ 
form to the law as laid down in Section 10, Regulation XXVL 
1814. His predecessor had left on .the^record a proceeding held 
conformably to the above law, in wliich the opinion was expressed 
that this suit, though ostensibly for the recovery of arrears of rent, 
was in reality to establish a proprietary right The sudder ameen, 
however, neither tried the case on that issue hor did he hold any 
proceeding of his own for the determination of issues. There is, 
besides, no proof whatever on tho record, that the land under litiga¬ 
tion in this suit is identical with that referred to in the proceeding 
of the superintendent of survey, on which *the sudder ameen has 
based his judgment 

I reverse the decision of the sudder ameen, and remand the suit 
to him for re-trial, with the issue of the usual order for refunding 
the value of stampt paper. 
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Present: W. St. QUINTIN, Esq., Additional Judge. 


Tub 3rd December 1850. 

No. 858 of 1845. 

appeal against a decree passed by Moulvee Neamut Ally Khaiiy Principal 
Sudder Ameen of Tirhooty on btk November 1845 . 

Gobind Persliad and GuMgah Pershad, (Defendants,) Appellants, 

< versus 

Sheodial Rai and ten others, (Plaintiffs,) Respondents. 

This case is recorded at pages 107 and 108 of the Zillah Decisions 
for May 1848, and at page 458 of the Sudder Dewanny Adawlut 
Decisions for December 1849. 

The action was brought to reverse a settlement made with the 
defendants for the resumed village of Damodurpoor, and to transfer 
the same with occupancy as proprietors of the estate to the plaintifis. 

The principal sudder ameen passed a decree in favor of the 
plaintiffs, on proof of their being what they claimed to be considered, 
inaliks of the estate. 

The then additional judge reversed this decree, and referred the 
plaintiffs for tlicir remedy to the court of the special commissioner. 
This order was reversed, in appeal, before the Sudder, and the case 
sent back for re-trial on its merits. 

The point now to be decided, in appeal, is which of these two 
parties are the legal propx'ietors of Damodurpoor. 

Judgment. 

I agree with the principal sudder ameen in giving the respondents 
possession of this estate. The documentary evidence produced by 
them proves that they and their forefathers have all along been 
in possession of the malikana lands of the village, as far back as 
1815. A claim for rent preferred by one Lochund Koeree, as 
holding a farm of the village from tlie appellants, against Gouree 
Rai, the ancestor of the respondents, was rejected by the courts on 
the allegation of Gouree Rai that his holding in the village was 
malikana; and the appellants, who w^ere a third party in that suit, 
have not, to this day, tried issue with the respondents on this point. 
The simple fact of the appellants having been recorded in the col¬ 
lector’s books as proprietors as well as the mokurrureedars of this 
estate, is no proof of proprietorship unsupported by a document of 
some kind; and in this Instance the appellants are not able*to name 
tlie seller of this proprietary right to their ancestor Athma Ram, 
nor is the fact of their having been admitted to a settlement for 
the estate sufficient to prove a proprietary right in the appellants, 
seeing that the revenue authorities are bound to settle w ith the 
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then occupants, without reference to the title under which the estate 
is occupieu. For these reasons I confirm the decree of the lower 
court, and dismiss the appeal, with all costs on the appellants, 

Tiie*4th December 1850. 

No. 563 of 1846. 

Appeal apainst a decree paeeed on the 24^4 June 1846 by Moulvee iVea- 

mut Alii KhaUy late Principal Sudder^Ameen of Tirhoot^ 

« 

Kunnyah Lai and Debce Dutt, proprietors, Munroop Singh and 
Bhyrun Singh, farmers, (Defendants,) Appellants, 

versus 

% 

AchumbItLall Matthoo, auction purchaser, ^fohun Lall, guardian of 
Eshreopershad, minor son of Doorgbeejai Singh, deceased, (Plain¬ 
tiffs,) Respondents. 

The particulars of this case will be found at pages 216 to 218 
of the Zillah Decisions for July 1849, and at page 84 of the Sudder 
Dewanny Adawlut Decisions for January 1850- 

The additional judge had upheld the decree of the principal 
sudder ameen in favor of the plaintiffs, respondents, and at the 
same time held them responsible for the costs of both courts. The 
Sudder, on the petition of the respondents against this order, 
remanded the case that the question of the liability of these parties 
respectively for costs should be re-considered. 

The point now to be decided, in appeal, is whether the respon¬ 
dents are liable for costs. 

Judgment. 

All costs in this cas® necessarily rests with the defendants. The 
respondents sue for possession of a purchase denied to them by the 
defendants, and eventually gain a decree. The conduct of the 
defendants gave cause to the action, and they must pay all expenses. 
Order to this effect is therefore passed. 


The 5th December 1850. 

No. 45 of 1847. 

Appeal against a decree passed on ike 16^A December 1846 by Syud 
JJshruff Hossetn, late Second Principal Sudder Ameen of Tirhoot^ 

Suboordutt Thakoor and five others, (Plaintiffs) Appellants, 

versus 

Hemun Thakoor and seventy-six others, (Defendants,) Respondents. 

A BRIEF history of this suit will be found at pages 215 and 216 
of the Zillah Decisions for July 1849. 



282 


2ILLAH TIRHOOT. 


This suit was instituted on the 17th July 1843, to confirm posses¬ 
sion, and effect a mutation of names as proprietors, and to define the 
amount of jumma and land of a 2 annas, 13 gundahs, 1 cowrie, 
1 krant share in the village of Deoran- 

The plaint is, that Guiadhur Takoor, *tho common ancestor of 
both these parties, acquired this estate, and the plaintiffs inherit the 
above share from him ; and as the other heirs are constantly squab¬ 
bling about the extent of their respective shares, this action is 
brought to make the plaintHls’ share safe to them. 

The defendants are ten distinct parties. 

Six parties plead in siJ'^port of the plaintiffs’ claim. The other 
parties plead that the estate has been in the family long prior to 
the time of Gujadhuf Takoor; that proprietary rights in the village 
have been constantly changing hands; that when the estate was 
settled in perpetuity in 1240 Fusly, each proprietor was admitted to 
the settlement according to his respective share; that their share 
was 7 annas, 3 gundahs, 2 krants, 2 dants; and that subsequent to 
the settlement they have purchased other shares; that tlie plaintiffs 
have no right or title whatever in the estate. 

Five parties are objectors in the suit, and petition that they are 
purchasers of shares in the estate from the proprietors. 

The principal sudder ameen dismisses the plaint, as the plaintiffs 
could produce nothing but oral evidence of a very unsatisfactory 
nature in support of their claim; and because the admission of this 
claim, by certain parties of the defendants is not proof, since these 
parties have themselves been unsuccessful claimants for proprietary 
rights in the estate; and tlie assertion of the plaintiffs, at the time of 
settlement, that this share in the village belonged to them, is no 
proof of their right to it. 

The plaintiffs, in appeal, urge no new pleas, but rest their case 
on the proofs they have produced, * 

The appeal was struck off by the then additional judge, and a 
decision on its merits was subsequently required by the Sudder 
Court. 

The point to be decided, in appeal, is the right, or otherwise, of 
tlie appellants to the shoi'C claimed by them. 

Judgment. 

As I cannot find a particle of proof in the record of this case to, 
show that the appellants are entitled to the share now claimed by 
them, I quite agree wildi the lower court in dismissing the suit, 
and therefore confirm tliis decree, and dismiss the appeal, with costs. 
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The 9th December 1850. 

No. 662 of 1847. 

AppeUl agaimt a decree passed hy Moulvee Neamut Alii Khan, late 
Principal Sudder Ameen ofTirhoot^ on }8tk June 1846. 

Gunput Chowdhrcfi and others, (Plaintiffs,) Appellants, 


versus 


Mr. R. Taylor, then Mr. Anderson and others, (Defendants,^ 

Kespondentsta 

This case will be found at pages 203,^04, 205, and 206 of the 
Zillah Decrees for June 1849, and At page 86 of tlie Sudder 
Dewanny Adawlut for March 1850. • 

This suit was instituted on the 11th Junci 1844, to recover the 
sum of 2616 rupees 12 annas, being the amount principal and 
interest of balances due on a farm of 300 beegahs of land in the 
village of Bulleepore Pusram, accruing between 1248 and 1251 
Fusly. 

The principal sudder ameen in original dismissed the claim, and 
the decision was reversed in appeal before the then additional judge, 
and the claim of the plaintiff decreed. 

In special appeal before the Sudder on the petition of the then 
defendant, (Mr. R. Taylor,) the case was remanded, that this court 
might enquire, and decide accurately respecting the alleged defici¬ 
ency in the area of the farm, and the petitioner held answerable for 
the rents only of as much land as is proved to be held by him upon 
distinct data as to measurement and calculation. 

The point now to be disposed of, is to fix the amount of land 
actually farmed by the respondents, and hold them liable for rent 
accordingly. 

Judgment. 


The measui'cment papers entered by the ameen show that the 
defendants farmed only 283 beegahs 14 biswas: therefore, according 
to the terms of the lease, the defendant, respondent, is liable for 
principal and interest 2198-13-6, with interest on principal, viz., 
on 1804-6-8, from date of institution of suit up to date of decree. 

A decree is therefore passed in favor of the plaintifis, w'ith interest 
up to realisation, and costs calculated on the amount of claim 
proved. 
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The 9tii Decemuer 1850. 

No. 189 of 1847. 

Appeal against a decree passed on lS)tk February 1847 by Syud JJslmiff 
Hossein, late 2nd Principal Sudder Ameen of Tirhoot. 

Sheikh Muhbooh Alii and Golam Meinoodeen, 2nd party, Muhomud 
Ishmahil and Abdoollah, 3rd party, Ilyjoo Rai, 5th party, Syud 
Ahmud Alli and Syud Ilowlad Alii, 6th party, Mr Samuel 
Johnston, and after him ^r Badly, 7th party, Davee Rai, 8th 
pai’ty, (Defendants,) Appellailts, in the suit of Sheikh Jafter Alli, 
Sheikh Wazoodeen HdMein Chowdree, ThuflFool Oollah, Chatah 
M^sir, and Walaeet Alh Khan, (Plaintifts,) Respondents, 

versus 

The Appellants, and Musst, Ruhmanee, second wife of Meer Budloo, 
1st party, and Musst Emamun, daughter of Meer Budloo, 4th 
party, defendants. 

This case will bo found briefly recorded at pages 224 and 225 
of the Zillah Decrees for this district for July 1849. 

This appeal was struck off by the then additional judge, and subse¬ 
quently re-admitted by the Sudder. 

The suit was instituted on the 29th January 1846, to set aside a 
proceeding of the criminal court, and to obtain possession and 
become registered as proprietors of 10 annas, 2 pie, 1 gundah, 2 
courie, 2 krauts, of the villages Chundun Meercha, Areezpoor 
Soobadcapoor, and their dependencies, and to recover the sum of 
1082 rupees, as mesne profits; the suit valued at 2999 rupees. 

The plaint is that the plaintiffs jointly, and in tlie name of 
Sheikh Jaffer Alli, bought this property at auction for 4550 rupees 
as the rights of Meer Budloo, sold in satisfaction of a decree ob¬ 
tained against him by one Lutuff Alli; that defendants objected 
at the time of sale that they held properties in the estate; but as 
the documents on which they claim their rights are dated subse¬ 
quent to the proclamation issued to forbid Meer Budloo to alienate 
this property, they are all invalid, and this action is brought to 
obtain possession accordingly. 

The first party of defendants do not defend the suit The second 
party, inreply, plead that Meer Budloo sold to Musst. Ruhmanee(fir8t 
party) four annas of Areezpoor in 1249 Fusly, and she again sold 21- 
annas to them on 16th Bysakh 1250 Fusly; that this village was 
never in Hen for the advances made by Lutuff Alli, and that no pro¬ 
clamation forbidding Meer Budloo to alienate on account of this vil¬ 
lage was Issued. 

The third party of defendants plead that Ruhmanee sold the, 
whole of her four anna purchase from Meer Budloo to them; that the 
second party of defendants got possession from them of 2^ annas 
under Act IV.; that the proclamation never reached their village. 
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The fourth party of defendants does not defend the suit 

The fifth party of defendants plead that Meer lludloo accepted 
an advance of 500 rupees from them, and granted them a farjii 
lease of Areezpoor from 1243 up to 1249 Fusly; that when this 
lease had expired, and after the demise of Meer Budloo, Musst 
Emamun, defendant, (fourth party,) paid up 300 rupees, and on 
account of the 200 rupees granted a further lease of the village for 
five years; that the proclamation does not affect their claims. 

The sixth party of defendants plead tliat Meer Budloo, under two 
documents (bye meadee) transferred these three villages to their 
grandmother, Musst. Badshae Begum^* that the transfers took 
place prior to the auction; that the collector gave notice of these 
liens at the time of sale; that the purchaser must satisfy these claims 
before he can get possession; that we obtained a decree for possession 
of Areezpore, under Regulation XVIL of 1806. 

The seventh party of defendants plead lhat the plaintiffs must 
be nonsuited for having omitted to insert the date of the criminal 
proceedings which this action is brought to subvert; that as the 
auction purchase of the plaintiffs was ismfurzec, it is illegal; that 
Meer Budloo accepted an advance of 2200 rupees from the factory, 
and leased the villages of Chundun Meercha and Soobadeapoor, 
under a ticca pottah, dated lOtli January 1842, at a jurnma of 836 
rupees, 3 annas, and at the same time covenanted that if, after deduct- 
ing 65 rupees as village expenses and 132 rupees as interest of 
the advance, and the payment of the Government revenue, any 
income should accrue, it should go to the proprietors, and that 
whatever deficiency should accrue on the 1st year’s jummabundee, 
the amount should continue to be the fixed annual deduction; that 
notice on Budloo not to alienate, does not affect this arrangement; 
that the purchase was made by the plaintifis with a full knowledge 
of this lien. , 

The eighth party of defendants defend the suit upon five pleas- 

I^irsL —That in 1247 Fusly, Meer Budloo sold them a 7 gundah 
2 cowree share in the villages of Chundun Meerclia and Soobadea¬ 
poor, of which they have become registered proprietors and for 
which a settlement has been made with them. 

Secondly, —That in 1248 Budloo sold half an anna more of each 
village to them, and the sale or bye meadee w^as made absolute 
under Regulation XVIL 1806. 

Thirdly ,—That Meer Budloo accepted an advance of 99 rupees, 
8 annas, and leased to them 4 beegahs of plantation, from 1249 
up to 1258 Fusly. 

Fourthly ,—That in 1248 Budloo pledged 6 beegahs 10 biswas 
of land in Chundun Meercha to them for 63 rupees cash. 

Fifthly ,—That on 8th March 1843, in partnership with one 
Muthun Lall, they purchased for 102 rupees, a mangoe tope, sold 
by an ameen in satisfaction the decree Lutuf Alii had against 

52 
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Meer Budloo, and that notice was given to the plaintiffs at the time 
of the sale of these several liens. 


Two parties petition as third parties in the suit, and state that 
they held hereditary rights in this estate, and that Meer Budloo’s 
share is overrated. 


The second principal sudder ameen disposes of all these objec¬ 
tions seriatim. With regard to the first and second party of 
defendants, he observes that, though the first party do not defend 
this suit, yet at the time the sale they objected as purchasers 
of 4 annas of Areezpore, and* also stated that they had re-sold 
annas to the second p^rty ; that as the documentary evidence 


shows that this transfer to Ruhmanee (first party) took place subse¬ 
quent to the notice served on Meer Budloo not to alienate, that the 
notice warned him not to dispose of the villages of Chundun 
Meercha and Soobadeapoor and his other property, and is therefore 
applicable to Areezpoor * and though it is not evident that this notice 
was promulgated on the property, yet it was without doubt served 
on the place of residence of Budloo, consequently the transfer to 
Ruhmanee and her re-transfer of the annas to the 2nd party are 


null and void. 


For the same reasons the transfer to the third party is void. 
The fourth party do not defend the suit; and the fifth party do not 
produce the original documents to support their allegations, and 
oral evidence is not sufficient. The fourth and fifth party 
therefore liave no claims. The sixth party claim their rights 
on two deeds of sale (bye meadee,) one deed is not forth¬ 
coming, and the other is void owing to the discrepancy in the 
evidence of the witnesses to the bond, one of whom deposes that 
cash was not paid, and the transaction a pretence to screen Budloo 
from his liabilities. 


With regard to the claim of the 7th party, the principal sudder 
ameen is of opinion that a ticca zurpeshgee is a species of alienation, 
and as the deed is dated subsequent to the notice served on 
Budloo the lease must cease on the expiry of the term, and the 
plaintiffs are not responsible for the advance. 

With regard to the five pleas put in by the last party of defend¬ 
ants, the lower court observes that the 1st and 5th are valid 
objections, viz. that the transfer of a 7 gundah 2 cowree share in 
Chundun Meercha and Soobadeapoor took place prior to the notice 
served on Budloo, and the purchase of the mangoe tope at the 
ameen’s sale was a bond fide transaction; that the second plea was 
not brought forward at the time of the auction, and the third and 
fourth are for cash, and in a former petition this party declared that 
they would realise their due from the sale proceeds. A decree is 
then passed in favor of the plaintiffs, exempting only the claim for 
a 7 gundah 2 cowree share in Chundun Meercha and Soobadeapoor 
and the mangoe tope in the latter village: mesne profits are decreed 
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at the rate of 24 rupees per annum on Areezpoor, as tliat sum is 
the amount of interest due on the 200 rupees for which it was 
farmed^ and on the two other villages mesne profits as per pottah 
to the seventh party, after deducting village expenses and Govern¬ 
ment revenue. The cxpjenses of the suit to be paid for in three 
shares, the seventli party of defendants being held liable for two 
shares, and the other share to be made good amongst tlie other 
defendants collectively. 

Against this decree the second, thirt^ fifth, sixth, seventh, and 
eighth party of defendants appeal. * • 

The second party urge that the notice 'served on Meer Budloo 
was not according to law, as it was not proclaimed on the estate, 
that their lien was proclaimed at the time of sale, and that 4 annas 
on the estate was r^ed to Ruhmanee under Act IV. 

The third party plead, in appeal, that th^ transfer to Ruhmanee 
having been declared void, is not a sufficient reason to bar their 
claim; that a judgment ought to have been given in their claims as 
respects the claim of the second party. 

The fifth party of appellants allow the case to go by default. 

The sixth party urge, in appeal, that there was no occasion for 
them to produce one deed, as it was bye meadee transaction, coming 
under Regulation XVII. 1806, and the witnesses to the other deed 
have colluded with the plaintiffs. 

The seventh party of defendants appeal, on the grounds that a 
ticca peshgee is not a transaction coming under the rule of Clause 5, 
Regulation II. 1806; that no notice to foi*bid Meer Budloo from 
alienating his property was proclaimed on the estate; that as the 
claim is for possession and mutation of proprietor’s name, it was not 
proper to reject their zurpeshgee claim and yet confirm the lease. 

The eighth party, in appeal, urge that, in the petition presented by 
them at the time of sal^, their several liens on the estate were insert¬ 
ed, and their documents in support of their claims entered before 
the lower court and their claims proved. 

The respondents make no reply after due notice served upon 
them. 

The points to be decided in appeal are the validity or otherwise 
of the claims of these several appellants. 

Judgment. 

The notice on Meer Budloo, under Regulation II. 1806, Clause 
5, was served on his place of residence in the village of Chundwarrah, 
and was merely a simple notice that he was not to make away with 
his rights in the villages of Chundun Meercha and Soobadeapoor, 
and other property. 

Now the requirements of the law are that an attachment by a 
written order of the court shall be read and proclaimed on the spot, 
and be affixed in some conspicuous situation at the place where the 
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property i& situated. This was not done, and consequently the notice 
in this case does not vitiate those transfers which are declared void 
by the lower court, because they are dated subsequent to the above 
notice. The transfer to the appellants Nos. 2, 3, and 7, are therefore 
binding, and the principal sadder ameen’s decree against these 
parties is reversed, with costs. 

As regards party seventh, the respondents will stand in the place 
of Meer Biidloo. 

The fifth party of appellants allow the appeal to go by default; the 
decree must hold good therefol:e as far as they are concerned. I 
agree with the principal sadder ameen that the non-production of 
one deed and tneir failure to prove the second, under which they 
claim lien on the estate of Meer Budloo, are fatal to their claims. 

I therefore uphold the decree against the sixth party of ap¬ 
pellants. 

With regard to the reasons given by the lower court for reject¬ 
ing three out of the five pleas urged by the eighth party of appel¬ 
lants, I find that they did bring forward these objections at the time 
Meer Budloo was sold up, and the mere fact of their having stated 
in their petition that they would satisfy their claims against Budloo 
from the sale proceeds of his property is not sufficient to vitiate their 
pleas in this instance. There is nothing to show that they have re¬ 
alised these claims. I therefore dismiss the claims of the respondents 
in toto against this party, and reverse the decree as far as they are 
concerned, with costs on respondents. I observe that the second 
principal sudder ameen has based his calculation of mesne profits in 
the village of Areczpoor, on the pottah alleged to have been granted 
to Byjoo Rai, the very pottah he has rejected as null and void. 
The above adjudication of this case bars all claim for mesne profits; 
and the appellants, against whom the decree is upheld, must pay 
the expenses of the respondent calculated one the amount of claim 
established against them. 


The 11th December 1850. 

No. 687 of 1846. 

Appeal against a decree passed on \Qth August 1846 by the late 
Principal Sudder Ameen of Tirhoof^ Moulvee Neamut Alii Khan. 

Mr. Shearman, Farmer, and Joydut Khan and seventeen others. 
Proprietors, (Defendants,) Appellants, in the suit of Durrio Khan 
and twenty-four otliers, (first party,) Boonead Singh, and two 
others, (second party,) Plaintiffs, Respondents, 

versus 

The Appellant, and sixteen others, (Defendants.) 

This case will be found at pages 199 to 202 of Zillah Decrees for 
June 1849, and at page 102 of Sudder Dewanny Adawlut Decisions 
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for April 1850- A review of judgment was granted on special appeal^ 
6th April 1850. 

The suit was instituted on 26th September 1845, for possession 
on 7 annas of the village Moorearah, the cancelraent of a lease to 
Mr- Shearman’s factory, and to set aside two proceedings of the 
criminal authorities under Act IV. 

Suit valued at 1529 rupees, 15 annas. 

The plaint is, that seven annas in this estate is the hereditary 
right of the first party of plaintiff's, whc^havo sold a 13 gnndahs, 1 
cowry, 1 dunt interest in it to the second party; that tliis 7 annas 
was leased by the plaintiffs up to 1250 to Mr. Shearman; that on the 
expiry of the lease in 1251, Mr. Shearman tendered for a renewal, 
but would not agree to an enhanced rent; that Mr. Shearman, in 
collusion with the proprietor of the remaining nine annas of the estate, 
ousted the plaintiffs, and on their petition he was put on moochulka; 
that subsequently Mr. Shearman, on the pica of holding a lease of 
the whole village, sued under Act IV., and it ended in his obtaining 
possession of the whole estate from the criminal authorities; tliat as 
tlie plaintiffs were no party to the lease, it is not binding on them 
and their share of seven annas. 

Mr. Shearman and his co-appellants (defendants) plead, in reply, 
that the plaintiffs are not the proprietors of 7 annas, that their share 
is a very trifling one, and that the lease of the whole estate was 
entered into by all the proprietors collectively. 

The other defendants, in reply, plead that their shares in the 
estate were leased to Mr. Shearman prior to 1250; but that the 
lease has not been subsequently renewed. 

Girdaree Khan and others appear as a third party in the suit, 
and claim an interest in the estate, and declares that both parties 
have not even named their rights. 

The principal suddey ameen considers that the plaintiffs’ claim is 
made out, because the lease bond is not signed by themselves but 
by another party in their names, and the defendants admit that the 
plaintiffs are co-sharers; that the evidence of the plaintiffs’ witnesses, 
especially that of the putwarree, proves their share to be 7 annas; 
also because the oral and documentary evidence produced by the 
defendants is of no avail, and the witnesses not to be believed. 

In appeal against this decree, the defendants plead that the princi¬ 
pal sudder ameen gives no reasons for rejecting the evidence of 
their witnesses, nor does it appear on what data the lower court has 
ruled this 7 annas share to the respondents; that the respondents 
are in reality only sharers to the extent of 2 annas, 13 gundahs, 
1 dunt, and it is at this rate that they have granted receipts for 
their malikana dues received from the farmer. 

The respondents urge, in appeal, that the appellants ought to have 
stated in the first instance the exact amount of their share, which is 
proved on evidence to be 7 annas. 
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On the day this case first came to the present hearing, a bazee- 
namah was presented by nine of the appellants* 

The points now to be decided are the right of the respondents to 
the 7 anna share claimed, and whether the lease is binding on tliem 
or not. 

# 

Judgment. 

The principal sudder ameen has given the respondents a right to 
this 7 anna share, on the hearsay evidence of witnesses, and the de¬ 
position of a putwarree whe admits that he was discharged in 1251, 
and if he held office unddr the proprietors prior to that year it must 
have been when his services were in no way required. Since all 
the proprietors admit that the whole of their estate was held in farm 
by Mr. Shearman for twenty years, I can find nothing to satisfy 
me that the respondents have any claim whatever to a seven annas 
share; on the contrary, the documentary evidence goes to show 
that their actual share is only, as admitted by the appellants, 
2 annas, 13 gundahs, 1 dunt; and since the appellants fail to prove 
that the respondents were a party to the renewal of the lease of the 
village in 1251, the lease can only be cancelled to that extent. 1 
amend the decree of the lower court accordingly, holding the ap¬ 
pellants liable for the respondents^ expenses calculated on the portion 
of the lease now set aside. 

The 12th December 1850. 

No. 638 of 1848. 

Appeal against a decree passed on l^th September 1848 bg SheiM 
Darasut Alliy late Sudder Ameen of Tirhoot. 

Mr. Studd, (Defendant,) Appellant, 

versus 

Mukhun Lai, (Plaintiff^) Respondent. 

This suit was instituted on 2nd March 1848, to recover the sum 
of 549 rupees, 10 annas, 3 pie, being the amount, principal and 
interest, of arrears of rent on 45 beegahs of indigo cultivation, in 
the village of Dhuree, accruing in 1254 and 1255 Fusly. 

The plaint sets forth that Mr. Charles McKinnon, who is now 
represented by Mr. Studd, of the Dooley factory, entered into an 
agreement with the plaintiff for the cultivation of 45 beegahs of 
indigo in his village of Dhuree, on a lease from 1248 up to 1254 
F. S.—first class indigo to be paid for at the rate of 5 rupees 
8 annas per beegab, and for second class 3 rupees 8 annas; that, 
up to 1253, indigo was grown accordingly and the rent paid; that 
in 1254 only 22 beegahs were cultivated in indigo, the remaining 
23 beegahs were prepared but not sown, because the defendant 
failed in providing indigo seed; that the plaintiff* has paid advances 
to the cultivators, and claims indemnification at the hands of the 
defendant; that the sum above claimed is due on account. 
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In repl^, the defendant pleads that the account on which this claim 
is based, is drawn out at the will and pleasure of the plaintiff; that 
by the plaintifTs own showing 23 beegahs of land were not cultivated 
in indigo; that a suit has been instituted for damages on this account; 
that 123 rupees, 6 annas^ 3 pie is due to the plaintiff, which has 
been tendered and refused 

The sudder amcen considers that 343 rupees, 6 annas, 3 pie is 
due to the plaintiff*, and that the non-cultivation of indigo in tlie 
23 beegahs was owing to the defendant not having supplied the 
seed. * • 

In appeal, the defendant urges that it* is proved that the re¬ 
spondent did not act up to his agreement; and as to tlie allegation 
that seed was not provided, what object could the appellant have 
had in withliolding it ? 

The points to bo decided in appeal are^ by whose fault these 
23 beegahs were not cultivated in indigo for 1254 Fusly, and what 
is tlie actual balance of rents due from appellant to the respondent. 

Judgment. 

I have looked in vain through the record of this case for some 
cause for the allegation that the appellant did not provide the indigo 
seed, required for tlie 23 beegahs left out of cultivation in the*45 
beegahs. The respondent states that enmity existed between himself 
and Mr. Studd, on account of a lease of this village, which he had 
given to another party; but he produces no evidence to prove this 
assertion, and his witnesses, who arc all his own dependants, state 
that the respondent told them that he had gone to the factory (in the 
plaint it is stated that the assamees asked for the seed,) and the 
appellant had refused to furnish seed, but not a word passed as to 
the cause for this refusal. The land was taken for the express 
purpose of growing indigo ; and it is not at all likely that the appel¬ 
lant would have defe^ed his own purpose so far as to neglect to 
supply seed: besides, why did he supply only a moiety of the seed 
required, if the whole 45 becgalis were prepared ready for sowing ? 
The respondent, in my opinion, completely fails in proving his claim, 
and I therefore amend this decree, and decree the 123 rupees, 
6 annas, 3 pie, the balance allowed by the appellant to be due to 
respondent, and with interest, since there is no proof of this balance 
having been tendered, and declined, and expenses calculated on the 
amount decreed. 
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The 12th December 1850* 

No. 639 of 1848. 

Appeal agaimt a decree passed on 15th September 1848 by Sheikh 
Darasut Alii, late Sudder Ameen of Tirhoot, 

Mr. Studd, (Plaintiff,) Appellant, 

ft 

versus 

Mukhun Lall, (Defendant,) Respondent. 

This suit was institi^teu on 6th January 1848, to recover the 
sum of 300 rupees, as estimated damages for the non-cultivation of 
23 beegahs of indigo. 

This suit is connected with the preceding one No. 638, which 
is a counter-claim to the present suit, and since the respondent in 
the present case has failed in proving his claims in the former suit, 
tlie only point to be decided in this appeal is, whether the appel¬ 
lant has rated the damages now claimed fairly. 

Judgment. 

The valuation is calculated on the terms of the pottah, data 
against the appellant himself rather than against the respondent. 
I therefore decree this appeal, with all costs. 


The 13th December 1850. 

No. 656 of 1848. 

Appeal against a decree passed on \5th September 1848 by Sheikh 
Darasut Alii, late Sudder Ameen of Tirhoot, 

Bhakdharee Singh and Domah Singh, (Defendants,) Appellants, 

versus 

Sheikh Mahomed Alii, (PlaintHf,) 4 ,Respondent. 

This suit was instituted on 15th July 1848, to recover the sum 
of 307 rupees, being the amount, principal and interest, due on a 
bond, dated 15th July 1847. 

' The plaint is, that the plaintiff, a vakeel of this court, had a claim 
on Shunker Dutt and Byjnath Singh, transferred their claim to 
the plaintiff^ and the defendants gave this bond in satisfaction of the 
debt and have not paid. 

The defendants allowed the case to go by default; and the sudder 
ameen, after taking the evidence of the witnesses to the deed and 
also the fact of due notice of the action having been served on the 
defendants, passed a decree in favor of plaintifi*. 

The defendants appeal on the ground that this action was hurried 
through the court unknown to them. They admit the bond, but 
declare they were not to be pursued on it if the result of a certain 
Appeal before the Sudder turned out as it actually did. 
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The point to be decided in appeal is whether or no due notice ot 
action was served on appellants. 

Judgment. 

Since there is proof positive and ample on record in this case 
of due notice of this action having been served on appellants, I 
uphold this decree, and dismiss the appeal without issuing summons 
on respondent. 


The 13th December 1850. 

No. 653 of 1848, 

Appeal against a decree passed on 23rd September 1848 bg Sheikh 
Darasut AUu loie Sudder Ameen of Tirhoot. 

Busunth Rai alias Chuckun Lull and Musst. Kooldeep Kooer, 
(Defendants,) Appellants, in the suit of Musst Doolaree Kooer, 
wife of Ramdyal Singh alias Rhumun Singh, Kishendyal Singh 
and his two brothers, sons of Sham Ijal, and Musst Man Kooer, 
wife of Kishowrec Lai, (Plaintiffs,) Respondents, 

versus 

Appellant and Byjnath Sahi, iteahtun, (Defendants.) 

This suit was instituted on 7th February 1848, for possession 
and mutation of names as proprietors of 13^ gundahs, more or less, 
in the village of Sooltanpoor Ghuthoo, and to reverse the proceed- 
ings of the sessions judge, dated 19th July 1844, and to recover the 
sum of rupees 581, 2 annas, 2 pie, 8 krants, as mesne profits. 
Suit valued at rupees 6^0, 2 annas, 2 pie, 8 krants, 11 musunt 
The plaint is, that 18 gundahs of this estate was the hereditary 
holding of Bholanath, the ancestor of the plaintiffs; that he died 
leaving four sons, first, Narain Dutt, whose share has been sold in 
satisfaction of a decree of court, second, RImrnun Singh, the 
husband of Doolaree Kooer, (plaintiff,) third, Sham Lai, father of 
Kishendyal, and his two brothers (plaintiffs,) fourth, Kishowree 
Lall, husband of Man Kooer, (plaintiff;) tliat on the death of 
Bholanath, these four sons inherited each a 4^ gundahs share, and 
the estate was divided amongst them; that the 4^ gundahs share of 
Narain Dutt was sold for a decree of court and purchased by the 
defendant Byjnath Sahi; that Byjnath, without the knowledge of 
the plaintiffs, obtained a decree, as if his share was 18 gundahs, 
from some of the cultivators in the estate, who confessed judgment; 
that he did not take out process of execution for fear of his trick 
reaching the ears of the plaintiffs; that plaintiffs were disturbed in 
their possession, and on their complaint before the criminal court, a 
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recognizance was taken from Byjnath; that Byjnath, subsequently 
re-sold his purcliased share to tlie defendant Musst Kooldeep Kooer, 
tlie wife oi Chuckun Lall, who occupied the 4^ gundahs share; 
that in 1250 Fusly a dispute between the proprietors of tlie 18 
gnudahs took place, and it ended in the sessions judge confirm¬ 
ing possession of the whole to tlie defendants: henco the present 
action. 

Byjnath Sahi, (defendant,) in reply, pleads that he purchased 
tliis property, and, on finding it was Jiot so large as he expected, he 
re-sold it to the other defendants. 

Musst. Kooldeep Kooer and Clmckun Lall (defendants) plead, in 
reply, that as purchasers of the right and interest of Narain Dutt, 
they are entitled to the whole 18 gundahs; that the possession ruled 
to tliem by the sessions judge was based on the suminaiy decree 
obtained by Byjnath Sfihi, as proprietor of 18 gundahs; that the 
sessions judge records in his proceeding that, until the summary 
decree is reversed by a regular suit, the objections of the plaintifis, 
who were the then defendants, could not be licard; that the plaintiffs 
never tried issue on this point, and the requirements of the law are 
that a suit to reverse a summary decree must be instituted within 
one year of such decree; that the present suit, which is instituted 
upwards of four years after the summary decree, is therefore barred ; 
that Narain Dutt is the recorded proprietor of 18 gundahs, and 
lias always paid the Government revenue on the whole; that neither 
the jdaintiff’s nor their ancestors were ever recorded as proprietors; 
tliat after Narain Dutt’s demise the plaintifis have been pursued as 
t]io heirs of Narain Dutt, and have never objected that their inter¬ 
ests were separate from his; that the parties against wJiom the 
summary suit was decreed paid up, so that there was no cause to 
sue them; that that decree is final under Construction No. 1028, 
and that the alleged division of shares in the 18 gundahs was never 
made absolute by any competent authority. 

The sadder aineen considei's that the lease bonds and rent re¬ 
ceipts of tins estate for years, tlic deed of partition vslgncd by the 
sharers and now deposed to by several of them, tlie mahusdehnamah 
and koorsoenainah also signed by the sharers, and also by the 
lirother and uncle of Chuckun Lall, (defendant,) and the evidence 
of several sharcliolders and of the priest of both parties, proves 
tliat the share of Narain Dutt was only 4^ gundahs of the 18 
gundahs left by Bholanath; that the defendants have failed to pro- 
iluce proof that the 18 gundahs was acquired by Narain Dutt, 
as they were called upon to do in the Section 10 proceeding in the 
suit; that a summary decree does not bar an enquiry into the pro- 
.prietary rights, and the plaintiffs were no party to the summary 
suit; that a report of a regular case determined by the Sadder 
Dewanny AcluwJut, and printed in the Government Gazette of 
11th August 1848, page 212, is in point and applicable to tliis case. 
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as regards the summary suit: a decree is therefore passed iu favor 
of the plaintiHs, with mesne profits to be calculated on execution of 
decree. 

In appeal^ the defendants urge that the summary decree is final 
against the plaintitts, an<l ought to have been reversed by a regular 
suit-f and that the sudder amecn did not give them tlie opportunity 
they asked for to file proofs that the 18 gundahs share was acquir¬ 
ed hy Narain Dutt 

The points to be decided in appeal aje, first, whetlier the appel¬ 
lants liave had a full hearing in this^ case, ^nd secondly, wliother or 
no Narain Dutt was the legal proprietor of 18 gundahs or 4^ 
gundahs. 

Judgment. 

I see no reason for any further investigation in this case, since 
I (][uite agree in the several reasons giverf by the lower court for 
passing a decree in favor of the respondents. Tliere is ample proof 
on record that this 18 gundahs descended from JJholanath to his 
four sons, and since only the rights and interests of the elder son, 
Narain Dutt, was sold, the appellants have only purchased 4^ 
gundahs, and the respondents have an undoubted right to 13^ 
gundahs out of the estate of llholanath. 1 therefore uphold this 
decree, and dismiss the appeal, without issuing notice on the 
respondents. 


The 14th December 1850. 

No. 723 of 1848. 

Jppeal apainst a ihcree. pas&td on 2bth Noveirther 1848 by Sheikh 

Darasut Alii, fate Sudder Ameen ofTirhoot, 

Cliowdhree Nunko® llai and Riijhunsee Rai, (Defendants,) 

Appellants, 

versus 

Jhoomuk Singh, (Plaintitf,) Respondent. 

This suit was instituted on 15th Marcli 1848, to recover the 
sum of 322 rupees, being the amount, principal and interest, of 
arrears of rents due on 10 annas 13 gundahs of the village Sheoo, 
accruing between 1252 and 1254 Fusly. 

The plaint is that the plaintiff took a farm of 10 annas and 
13 gundahs in this village, and tlie defendants, proprietors of 
5 annas, 6 gundalis, 2 cowrees, 2 krauts, cultivated more than their 
ratable share of the khoodkhast lands, and also took into tlieir 
own cultivation the fields vacated by absconding assamces; that the 
plaintiff has realized 8 annas of his claim in lands so vacated; but 
has still a claim for 2 annas 13 gundahs on that score; that in 
1252 Fusly the defendants cultivated 28 beegahs, 4 biswas,7 dhoors 
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in excess; in 1253^ 31 beegahs 14 biswas; and in 1254^ 31 becgalis, 
17 biswas^ 14 dhoors^ in excess of their khoodkhast. 

The defendants, in reply, plead that the estate is ijmaiil; that 
8 annas of the khoodkhast is their rightful cultivation; that the 
proprietors wished to make a separate, collection on 2 annas 
13 gundahs, and were prevented in doing so by the criminal 
court under Act TV, 

The defendants file a supplemental reply, in which they plead 
that 141 beegahs is the ^extent of the khoodkhast lands of the 
village, out of which they cultivate 41 beegahs 10 biswas, -which 
lias always been rated at 4 annas per beegah; that up to 1254 they 
cultivated 31 beegahs in addition, the rents of which were divided 
equally between the proprietors and their farmer; that the plaintiff 
claims rent at an excessive rate. 

The sudder ameen decides that, after reading the pottah and 
decree passed by the principal sudder ameen on 27th January 
1847, the claim of the plaintiff is equitable, and that the extent 
of cultivation and the balances stated in the plaint are proved on 
the evidence of the village accountant and the cultivators, and 
that the documentary evidence produced by the defendants fail to 
prove their allegations, the claim of the plaintiff' is therefore decreed. 

In appeal, the defendants urge their former objections. 

The points now to be decided are whether or no the respondent 
is entitled to rents for a 10 annas 13 gundahs share of this estate, 
and whether he proves the extent of appellants’ cultivation, and the 
balances accruing thereon, 

Judgment. 

It is on record that Jydut Rai and Raday Rai, two brothers, 
were the proprietors of this estate; that Jydut Rai died leaving 
three sons, the tw'o appellants and Bunsmun Rai, each of whom 
became tlie proprietor of 2 annas 13 gundahs in the 8 annas 
share of their father; that Raday Rai died, leaving his 8 annas 
share to his wife and her three daughters. The respondent took a 
lease of the 8 annas share from the lady and her daughter, and 
also 2 annas 13 gundahs, the share of Bunsmun Rai. The re¬ 
spondent has therefore a clear right to the rents on 10 annas 
] 3 gundahs of the estate, and as the evidence of the putwarree 
and the cultivators of the village depose to the extent of cultiva¬ 
tion and balances accruing thereon, as stated in the plaint, 1 can 
find no reason to interfere with the award passed by the lower 
court, and therefore uphold this decree, and dismiss the appeal, 
without issuing notice on respondent. 
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The I4th December 1850. 

No. 1 of 1849. 

Appeal apainet a decree paaeed hy Mr. McDonald, the Sudder Ameen of 

Monghyr, on 22nd December 1848. 

Baboo Juggern&th Dutt, (Defendant,) Appellant, 

versuB 

Byroonath and Luchmun Doss, (Plaintiffs,) Respondents. 

This suit was instituted on the 8th August 1848, to recover the 
sum of 534 rupees, 6 pie, being the amount, principal and interest, 
due on a bond, dated 15th Aughun 1254 Fusly. 

Tlie plaint is that the defendant took a loan, gave this bond, and 
has not satisfied it. 

The defendant allows the case to go by default 

The sudder aineen decrees the claim, ^s the bond is proved on 
the evidence of the witnesses to it 

In appeal, the defendant declares that no notice of action was 
served upon him, and no investigation on this point, as required 
under Clause 22, Regulation 2DQIL 1814, and Construction 
No, 775, was made by the sudder ameen; that he filed a vakalut- 
namah in the names of Chunee Lall and Syud Muzur Alii, which 
was attested by the court and then returned to them, a fact not 
noticed in the proceedings of the court; that the bond was bond fide, 
but under an arrangement which bars its being the foundation of 
a decree against them. 

The point to be decided in appeal is whether the appellant has 
had a full hearing, and the investigation made by the lower court 
is complete or not. 

Judgment. 

There are two gly:ing irregularities on the part of the sudder 
ameen in this case. First, the final decision has not been recorded 
according to Act XII. 1843. Secondly, no enquiry has been made as 
to the notice of this action having been duly served on the appel¬ 
lant, nor is any reason given for returning the vakalutnamah filed 
by the appellant. I therefore reverse this decree, and remand the 
case for re-investigation de novo, and order a refund of stamp value 
to appellant. 
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The 14tii December 1850. 

No. 2 of 1849. 

Appeal against a decree passed on 30tA December 1848 bg Sheikh 

Darasut Alii, late Sudder Ameen of TirhooU 

Adnath Cliowdhree and his two brothers, sons and heirs of 

Riibbee Nath Chowdhree, deceased, (Plaiiitiflls,) Appellants, 

versus 

Baboo Lall Takoer, (Defendant,) Respondent 

This suit was instituted on 17th June 1848, to recover the sum 
of 331 rupees, 1 anna, being the amount, principal and interest, due 
on a bond, dated 2nd Kartikh 1251 Fusly. 

The plaint is, that the defendant took a loan from the father of 
the plaintiff, entered into this bond, and has not satisfied it. 

The defendant, in reply, pleads that the bond is a fabrication, and 
the suit instituted at the instigation of his enemy, one Lall Jha, 

TJie sudder ameen dismisses the plaint, as the witnesses to the 
bond are ignorant and their evidence discrepant, inasmuch that 
two depose that several people were present at the time this trans¬ 
action was completed, and the third declai'es that only the witnesses 
and the parties themselves were present, and also because the 
signature of the defendant to the deed does not tally Avith his 
signature on the vakalutnamah. 

In appeal, the plaintiffs urge that the bond Is proved, even allowing 
the discrepancy in the evidence of the witnesses to the ileed noticed 
by the lower court, and that the last reason given by the court for 
rejecting the deed is quite grouiidless- 

The plaint to be decided in appeal is sim 
proved in evidence or not. 

Judgment. 

The only witnesses called to prove the bond are three ignorant 
cultivators, the bond and the signatures to it are all alleged to have 
been recorded at the same time, and yet the signature of the re¬ 
spondent is made in a different kind of ink. I therefore agree with 
the sudder ameen, and uphold the decree, and dismiss the appeal, 
without issuing notice on the respondent. 


ply whether the bond is 
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The 18tii December 1850. 

No. 4 of 1849. 

Appeal agaimt a decree passed hj Sheikh Barasut AIll, late Sudder 
Ameen of Tirhoot^ on the 2^thBecember 1848. 

Cliowdhree Mahomed Zameer, Musst Jan Beebee, mother and 
guardian of Mahomed Malinee, and Munneer Singh, (Defendants,) 
Appellants, in the suit of Gopal Doss and Bunsee Lall, (Plaiutifl's,) 
Hespondents, ^ 

versut^ • 

The Appellants, Cliowdhree Mahomed*Ameer, Musst, Beebee 
Ncainut, and Cliowdhree Mahomed Moorad, (Defendants.) 

This suit was instituted on 29th February 1848, to decide a right 
and obtain possession in 5 beegahs of land in two lots, in the village 
of Yakoobpoor, and to set aside a deed <Tf kuraj, and to recover 
mesne profits, valued at 891 rupees; suit valued at rupees 991. 

The plaint sets forth that this village formerly belonged to 
Boonead Singh and Jewun Ram, who sold it to Ramsawuk Doss, 
who again sold it in 1226 to Rampersliad, tlie ancestor of the phiin- 
tiffs; but at that time the estate was held seer by the Government, 
and the proprietors received malikana; that in 1231 Fusly a settle¬ 
ment was made with the fatlier of the plaintiffs; that Mungul Singh 
and Chowdliree Buns Singh instituted a suit for the estate, and their 
claims w'ere finally dismissed by a decree of court, passed on 23rd 
March 1836 by the then additional judge; that from that date the 
village came into the occupation of the plaintiffs; that they sued 
several of the assamces for rents, who claimed to hold their lands 
at an inadequate rate, and gained decrees; that the plaintiffs insti¬ 
tuted a suit against the defendants, and were nonsuited for inform¬ 
ality : hence tlie presgnt action. 

Chowdhroe Mahomed Zameer defendant, in reply, pleads that 
twenty-eight years have elasped since the date of tlie plaintiffs’ pur¬ 
chase, and twenty-three years have passecl since the settlement was 
made with them ; that this suit is therefore barred under Clause 14, 
Regulation III. 1793; that before the reign of the East India Com¬ 
pany the former proprietors of this village sold 4 beegahs, 16 biswas, 
5 dhoors of land, under two deeds of sale, to the ancestors of the 
defendants, and by a tlnrd deed, dated 22nd Ramzan 1155, they fixed 
a rent on the land at the rates of 6 and 5 annas per beegali; that 
ninety-nine years have expired since these transfers; that none of 
the parties who have subsequently been in possession of the estate 
liave ever objected to this rate of rent. The replies of the other 
defendants are to the above effect. 

The sudder ameen decides that the statute of limitations does not 
apply to this suit, since the purchase of the plaintiffs did not become 
absolute, and their occupations certain till the final decree was passed 
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in their favor on the 23rd March 1836, and the plaintiffs instituted 
the action against the defendants on 11th June 1846, which was 
nonsuited on 31st May 1847, and the present suit instituted on 29th 
February 1848; that as the defendants and their claims are not 
mentioned in the settlement proceedings, their present objections are 
not tenable: and a decree is therefore passed in favor of the plaintifts, 
with mesne profits from 1232 up to 1253 Fusly, to be valued on 
execution of decree. 

Against this decree the defendants urge, in appeal, that the statute 
of limitations bars the suit^ and that their rate of rent has been fixed 
for ages. 

The plaintifis respond in support of the view taken of the case by 
the sudder ameen. 

The points to be decided in appeal are, docs the law of limita¬ 
tion apply to bar this suiji? and if not, do the appellants make out 
their claim to liold at the fixed rates of 5 and 6 annas per beegah ? 

Judgment. 

The settlement for this village was completed with the respondents 
in 1824, and a suit was subsequently instituted to dispossess them^ 
which resulted in a decree in their favor on the 23rd March 1836: 
here is therefore proof positive of the possession of the respondents 
since 1824. The first action against the appellants was instituted in 
1846, that is, a suit for possession is brought after a lapse of twenty- 
two years from date of dispossession. This is contrary to the law of 
limitations; and as the suit will not stand, there is no occasion to 
go into the second point I therefore reverse this decree, and decree 
tlie appeal, with costs on respondents. 


The 19x11 December 1850. 

No. 53 of 1849, * 

Appeal against a decree passed on 6th September 1849 bg Sheikh I)ara~ 

sut Alli,jormer Sudder Ameen of Tirhoot, 

Musst Doorgah, wife of Imrit Lall, deceased, and as guardian of his 
minor sons, and Gobind Lall and Bolakce Lall, (Defendants,) 
Appellants, in the suit of Baboo Brij Beharee Lall, Jhuinuk 
Chowdhree, and others, sons of Kunyah Chowdhree, deceased, 
(Plaintiffs,) Respondents, 

versus 

The Appellants and Fuzul Alii and Sheikh Asghur AlH, itcahtun, 

(Defendants.) 

This suit was instituted on 20th September 1848, for possession 
in 8 annas of Bagmuttee Bazar, Meer Bhokun and Panapore Daood, 
and for the whole of Manaporc, an adjective vHla^ of Panapore, 
and to set aside a decision under Act IV., dated 28thTebruary 1848, 
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and a deed of agreement relative to the renewal of a lease bond, 
and to recover mesne profits for 1255 Fusly, valued at rupees 246, 
4 annas, 4 pie; suit valued at rupees 404, 1 anna, 7 pie. 

The plaint sets forth that, on 28th January 1845, the plaintiffs 
purchased this property as.the right and title of Shah Khyrut Hossein, 
sold in satisfaction of a decree of court had against him; that after the 
purchase they found out that Woolyut Hossein and Alibid Hossein, 
the two sons of Shah Khyrut Hossein, had granted a lease of the 
property, from 1249 up to 1253, to th» defendants Fuzul Alii and 
Asghur Alii, under a pottah, dated m 1257 Hijree, and that after 
the lease these farmers had given a half share in the farm to Imrit 
Lall, the late husband of Musst Doorgah, (defendant;) tliat as pos¬ 
session was ruled to these farmers in an Act IV. case, up to the expiry 
of the lease, the plaintiffs did not interfere; that in 1254 the plain¬ 
tiffs came into occupation, when Musst. Doorgah produced a deed 
of agreement, securing to herself a renewal of the lease for t\renty 
years; that in a complaint under Act IV. possession was ruled to 
Musst. Doorgah ; that as Khyrut Hossein is the registered proprie¬ 
tor of the property, a lease given by his sons is not legal; that at 
the time of execution of decree against Khyrut Hossein, it was esta¬ 
blished that this property beloriged to him; that the settlement effect¬ 
ed for several villages by Khyrut Hossein in the names of his sons 
have been reversed, and the settlement made with the plaintiff's. 

Musst. Doorgah and the other defendants (appellants), in reply, 
plead that Khyrut Hossein had no rights in these villages; that 
after resumption they were settled for in the names of Woolyut 
Hossein and Ahbid Hossein, and were held in farm from them; that 
Khyrut Hossein was worsted in an attempt to oust these farmers in 
an Act IV. case, and was referred to a regular suit in the civil court 
to set aside the settlement; that the plaintiffs have no claims till this 
point is tried and decided; that if Brijbeliai'ee Lall has effected a 
settlement for himself, let him produce proof, and even if this be 
proved, it will not vitiate the farming arrangement made with the 
defendants. 

The sadder amcen considers tliat a proceeding of the principal 
sudder ameen, dated 12tli August 1841, proves that this property 
belonged to Khyrut Hossein, and that the sale roobakaree and 
the proceeding of the commissioner confirming the sale support 
the court’s order; that the copy of a summary decree shows that 
Woolyut Hossein and Ahbid Ilossein’s claim for rent was rejected ; 
that the representation of a police officer and the plaintiffs’ witnesses 
prove that the plaintiffs came into possession of this property on 
the expiry of the first lease from the defendants; and that, as the 
right of Woolyut Hossein and Ahbid Hossein is not proved, they had 
no power to grant a lease. A decree is therefore passed in favor of 
the plaintiff's, with mesne profits to be valued on execution of 
decree. 
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In appeal, the defendants plead that they are entitled to a nonsuit^ 
because the parties who were admitted to the settlement, and who 
granted this lease have not been made defendants in the suit; that 
Kh 3 ’rut Hossein never sued to set aside the settlement; that if the 
property belonged to him, it would have been recorded in the settle¬ 
ment proceedings. 

The respondents do not reply after due notice served upon them. 

The points now to be decided are whether the lessors ought to 
have been made a party in this suit, and if not, will the lease to the 
appellants hold good or hot. 

Judgment. 

The claim is for possession by setting aside a lease granted to the 
appellants by Woolyut Hossein and Ahbid Hossein. It is clear there¬ 
fore that they ought to have been made the principal defendants in 
the suit; and as this*is not the case, I consider the respondents 
liable to a nonsuit, and therefore reverse this decree, and nonsuit 
the respondents, with costs. 


The 19th December 1850. 

No. 54 of 1849. 

Appeal against a decree passed on \^th Avgust 1849 bg Mr. McDonald^ 

the Sudder Ameen of Monghyr. 

Banah Koer, (Defendant,) Appellant, in the suit of Fakeer Koer, 

(Plaintiff,) Respondent, 

versus 

The Appellant and Rajah Ram Koer, (Defendants.) 

This suit was instituted on 7th April 1849, to set aside a 
fictitious deed of sale, dated 2nd August 1848, and a miscellaneous 
order passed by the sudder ameen, on 25th January 1849, relative 
to the purchase of a decree, dated 2nd March 1846. Suit valued 
at rupees 314, annas 4, the sum named in the deed of sale. 

The plaint states that the plaintiff has obtained several decrees 
against the defendant Rajah Ram Koer; that he took out execution 
against him on one, dated 17th January 1848, when the plaintiff peti¬ 
tioned to be allowed to strike off the amount of a decree, had by Rajah 
Ram Koer against Tullour Koer, the son of the plaintiff, and that 
execution should be pursued on Rajah Ram Koer, for the balance 
of the decree against him; that the two defendants, who arc brothers, 
got up a fictitious sale and purchase of the decree against Tullour 
Koer, and gave the deed of sale a date prior to the date on which 
the plaintiff took out execution against Rajah Ram Koer; that the 
deed of sale of the decree w'as dated 2nd August, and that w^hen 
notice of this transaction was given to the court, the plaintiff 
urged objections, which were thrown out by the sudder ameen, on 
the plea that, as no notice had been served on Rajah Ram Koer not 
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to alienate^ a doed of sale of tliis nature could not be interfered into 
in a miscellaneous proceeding. 

Banali Koer (defendant) pleads, in reply, that he purchased this 
decree from Rajah Ram Koer, under a deed of sale duly registered; 
tliat notice of the transfer had been duly given to the court, and 
that Rajah Ram Koer was never served with notice not to alienate 
his property. 

Rajah Ram Koer (defendant) does not defend the suit. 

The sudder ameen decides that this is a fictitious sale got up to 
injure the plaintiff in the execution of "his deSree against the defendant 
Rajah Ram Koer, and he gives the following reasons for this convic¬ 
tion. Rajah Ram Koer took out execution of his decree against Tul- 
lour Koer, on the 8th July 1848, and on the 4tli August Tullour Koer 
was arrested by Rajah Ram Koer, wdien he was allowed a week’s 
respite to find security, which he filed on tl-ys 11th of August, there¬ 
fore up to the 11th August Rajah Ram Koer was executing the 
decree on Tullour Koer. It is also in evidence that Banah Koer 
was present on the 4th, the day on which Tullour Koer w^as arrested, 
and before the court, and if he had purchased the decree at that 
time he would certainly have given notice of tlie transaction; that 
no notice of the sale and purchase of this decree was given to the 
court before the 19th August; that a simple petition would have 
been sufficient to secure this transfer, and a registered deed of sale 
was in no way required, and the evidence of the witnesses to the 
deed of sale show that it is a fictitious one. 

Against this decree Banah Koer appeals, on the grounds that the 
sudder ameen has quite lost sight of the provisions of Regulation 
IL 1806; that as he had not received the deed from the registry 
office, there was no occasion for his giving earlier notice of his 
purchase. 

The respondent, in feply, supports the decree passed in his favor. 

The point now to be decided is, whether the sale of this decree 
was bond Jide on a fictitious one got up to injure the respondent in 
the execution of his claim against Rajah Ram Koer. 

Judgment. 

I quite agree in the several reasons given by the sudder ameen 
for nullifying the sale of this decree to the appellant, and therefore 
uphold the decree, with costs on the appellant. 
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The 20th December 1850. 

No. 55 of 1848. 

Appeal against a decree passed on 2^th August 1848 by Sheikh 'Dara^t 

Alli^ late Sudd^ Ameen of Tirkoot. 

Munroop Singh and Ram Tolinl Singh,’(Plaintiffs,) Appellants, 

versus 

Rugbeer Pershad Singh and Seah Pershad Sin:;h, sons of Baboo 
llunnoman Dutt, deceased, first party, and Baboo Surub Nuraen 
Singh, second party, (Defendants,) Respondents. 

This suit was instituted on 30th October 1848, for possession and 
mutation of names and to define the lands and jumma on a third 
share in the village of Tollah Sobhun, a dahhilee village of Bakah 
Bath, and to set aside Oidecision under Act IV., dated 30th Novem¬ 
ber 1847: suit valued at 450 rupees, three times the rent-roll. 

The plaint sets forth that the plaintiffs purchased this property 
from the defendants Rugbeer Pershad and Seah Pershad, the sons of 
Hunnoman Dutt deceased; that the estate is the ancestral property 
divided into three shares, one share descended to Hunnoman Dutt, 
one to Surubnaraen Singh, defendants, and the other third share to 
Kirpah Nuraen Singh; tliat Surub Nuraen Singh sold his share to 
Kirpah Nuraen Singh, who thus became possessed of two of the 
shares; that the plaintiffs got possession according to purchase, and 
on being disturbed in their occupancy by Surub Nuraen, they com¬ 
plained against him under Act IV., and possession was given to 
Surub Nuraen: hence tlie present action. 

The first party of defendants do not reply. 

The second party, Baboo Surub Naraen defendant, pleads, in reply, 
that the land claimed is rent-free, and tlie suit ought to have been 
valued at eighteen times the net proceeds; that in a decree passed 
by Mr. Judge Braddon, it was ruled that Bhoop Nuraen Singh, 
father of Surub Naraen Singh, defendant, should continue in posses¬ 
sion of the whole village, and Rupah Nuraen and llunnoman 
Dutt.were referred to a regular suit to establish their claims; that 
up to this date no suit has been instituted; that therefore, under 
(construction No. 980, this suit was barred; that under a deed of 
agreement, dated 1200 Fusly, Kirpah Nuraen and Hunnoman Dutt 
declared that the sole right of income from this tollah vested in the 
father of Surub Nuraen; that in the case of Kirpah Nuraen versus 
Surub Naraen, Hunnoman Dutt petitioned as a third party, declar¬ 
ing that the village was not in his possession, but in that of 
Stmub Naraen. 

The sudder ameen dismisses the plaint, on the grounds that on 
perusal of a decree, dated 6th December 1819, it appears that the 
father .of Hunnoman was then referred to a suit to establish this 
claim, which he has failed to do within the prescribed time; that 
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Kirpah, who was referred to a suit at the same time^ has done so, and 
obtained a decree; and that in Kirpak Nuraen’s case Hunnoman Dutt 
entered a petition declaring that he was not in possession. 

In appeal, the plaintiffs urge that the limit to bar this action must 
be taken from the date.of Kirpah Nuraen’s decree, according to 
Construction No, 980. 

The respondent, in reply, declares that the cause of action arose in 
1819, and the suit is therefore barred by the statute of limitations. 

Judgment.* ^ 

Mr. Judge Braddon’s decree of 6th December 1819, shows that the 
party from whom the appellants declare to have purchased this third 
share in tollah Sobhau, was dispossessed prior to 1819, and this action 
was not preferred till 1848: the suit is therefore barred by the statute 
of limitations. Construction No. 980 is not applicable to the present 
claim. I therefore uphold this decree, and*dismiss the appeal, with 
costs on appellants. 


The 21st December 1850. 

No. 56 of 1849. 

Appeal against a decree passed on 2Stk August 1849 by Mr, McDonald^ 

Sudder Ameen of Monghyr, 

Bannah Roy and ten others, (Plaintiffs,) Appellants, 

versus 

Chowdree Shunker Dial Singh, and twelve others. Proprietors of 
four annas, and Musst. Bholah Kocr and two others, heirs of 
Kunyah Lall farmer, first party, Futeh Chund Putwarree, second 
party, Jolah Rai and six others, proprietors of 2 annas 3 pie, 
third party, (Defendants,) Respondents. 

This suit was instituted on 19th August 1848, for possession, 
and to establish a right and define the extent in land and jumma 
of a 9 annas 1 pie share in the village of llowahkulla, and to set 
aside a partition made by the collector on 29th October 1844, and pro¬ 
ceedings of the commissioner of revenue, dated 17th October 1844 
and 7th January 1845, also a proceeding of the secretary of the 
Board of Revenue, dated 2nd August 1845, and a proceeding of the 
sessions judge, dated 15th July 1848: suit valued at 960 rupees, 
2 annas, 4^ pie. 

The plaint is that the first party of defendants are proprietors of 
4 annas of this estate, 2 annas 3 pie belongs to the third party, de¬ 
fendant and the plaintift* are proprietors of 9 annas 1 pie ; that the 
defendants, styling themselves proprietors of 13 annas 1 pie, failed 
to obtain possession, and therefore made application for a partition of 
the estate, which was complied with; that the defendants leased 13 
annas 1 pie to Kunyah Lall, who obtained possession of the farm 
in an Act IV. case: hence the present action. 
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The defendants, first and second parties, in reply, declare them¬ 
selves to be the legal proprietors of the 13 annas 1 pie, and that the 
registry of tlie collector’s office clearly proves them to be so ; that 
they applied for a partition in consequence of some of the sliarers 
not paying up their revenue; that the pbjections urged by the 
plaintiffs to the partition were rejected by the revenue authorities. 

The third pai’ty of the defendants, in reply, support tlie claim of 
the plaintiffl 

Tlie sadder ameen dismisses the claim, being of opinion that the 
right of the defendants tb the 13 annas 1 pie is clearly proved by 
the records furnished from the collectory, and that the decision of the 
revenue authorities in a butwarrah is final. 

In appeal, the plaintiffs attempt to gainsay the arguments of the 
sudder ameen, and declare that the decision of tlie revenue autho¬ 
rities in a partition case^loes not bar a suit for right and title. 

The point to he decided in appeal is, whether this action is 
cognizable or not 

Judgment. 

This action is brought to dispossess the respondents from shares 
allotted to them on the partition of this estate, completed by the 
revenue authorities under Regulation XIX. 1814. Section 20 of 
that enactment declares that the determination of the Board of 
Revenue shall be final. I therefore uphold this decree, and dismiss 
the appeal without issuing notices on the respondents. ITurtlier, I fine 
the appellants 100 rupees for having preferred a groundless, vexa¬ 
tious, and litigious appeal. 

The 24tii December 1850. 

No. 75 of 1846. 

Appeal against a decree passed on 2Aih November 18 J6 by Syitd Ashruff 
Hosseiny the late 2nd Principal Sudder Ameen of Tirhoot^ 

Byjun Rai and thirty-five others, (Defendants,) Appellants, 

versus 

Chutterdharee Sahee and four others, (Plaintiffs,) Respondents. 

The particulars of this case are recorded at page 227 of the 
Decisions of Zillah Tirhoot for July 1849, and at pages 156 and 157 
of the Sudder Dewanny Adawlut Decisions for April 1850. 

The plaintiffs sue for possession of a fishery held by defendants 
by order of the criminal court under Regulation XV. 1824. 

The second principal sudder ameen decreed in their favor. In 
appeal by the defendants, the then additional judge declared that the 
respondents (plaintiffs) had not proved their claim, and reversed the 
second principal sudder ameen’s decree. Moreover, he declared that 
the appellants before liim, wlio were the defendants in the original case, 
tlie parties in possession, had also failed to prove tlmr maim, and 
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consequent!}^ dismissed their appeal. The dismissal of the appeal and 
the reversal of the decree of the lower court were regarded hy the 
Sudder as inconsistent with each other, and the additional judge’s 
decision was annulled, and the case remanded that a proper decretal 
order might be passed. .It is therefore required in the present case 
that a proper decretal order should be passed. 

Judgment. 

I observe in the record of this case that the plaintiffs (respondents) 
also appealed against the decree of-thc additional judge, and their 
appeal was rejected by the Sudder on tlie 27th December 1849. 
This alone would bar me from going again into the merits of their 
case; but the higher court only requires a proper decretal order as 
regards the defendants (appellants.) It is therefore sufficient for me 
to decree the appeal, and reverse the order of the second principal 
sudder ameen, with costs on the respondents. 

The 28th December 1850. 

Nos. 379 and 423 of 1848. 

Appeals affainat a decree passed on 19^A May 1848 Ay Syud Mohummud 
Mohamid, late second Principal Sudder Ameen of Tirhoot. 

No. 379. 

Akbur Ali Khan, (Defendant,) Appellant, in the case of Hossein 
Ali Khan and Musst. Bachun, (Plaintiffs,) Respondents, 

versus 

Akbur Ali Khan and Khadiin Ali Khan, (Defendants.) 

No. 423. 

Hossein Ali Khan and Musst Bachun, (Plaintiffs,) Appellants, 

, versus 

Akbur Ali Khan and Khadim Ali Khan, (Defendants,) 

Respondents. 

The suit was instituted on 14th September 1847, to recover the 
sum of 1160 rupees, 15 annas, 9 pie, 2 krants, being the amount, 
principal and interest, of arrears of rent accruing between 1244 and 
1250 I’usly, according to a pottah, dated 16th Ramzan 1254 Hijree, 
and a proceeding, dated 23rd March 1842, under Act IV. 1840, 
rent for the villages Peeprakpore and Beenutheer Oodeenuggur, 
uslee mi dakhlee. 

The plaint sets forth that 2 annas in each of these villages, the 
property of the plaintiff’ Hossein Ali Khan, and 1 anna the proper¬ 
ty of Musst Bachun, besides 4 annas in the villages, belonging to 
Musstn. BeebeeZeenut and BeebeeKulloo, were leased out, through 
the pretended agency of Khadim Ali Khan, (defendant,) to the 
defendant Akbur Ali Khan; that no notice of this was ever given 
either to the plaintifls or Musstn. Zeenut and Kulloo; that this 
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fictitious lease (a ticca peshgee for 1125) was to extend from 
1244 up to 1248 Fusly^ and possession was held during this period 
without any rents being paid; that on the expiry of the lease in 
1249^ the plaintiffs, jointly with Musstn. Zeenut and Kulloo, 
disputed for possession with the farmer^ who brought the case 
under Act IV., and the fanner was kept in possession up to 1250 
Fusly; that after this, the advance having been realised, possession 
was given to the plaintiffs; that, as the farmer paid no rents during 
his occupancy, this action i*' brought to recover the plaintiffs' share 
in them; that Khadim'Ali Khan is made a party in the suit 
for having granted this lease without the knowledge and consent 
of the plaintiffs. 

Akbur Ali Khan defendant, in his reply, pleads that in 1244 
Fusly these shares were bona fide leased to him through the 
agency of Khadirn Ali. Khan, the brother of the plaintiffs, and 
he afterwards put the plaintiffs up to declare that they had not been 
parties to the pottah, and induced Musstn. Zeenut and Kulloo to 
object on the score of a byemokasa; that possession was not given, 
and, just as the period of the lease was running out, complaint was 
preferred by the defendant under Act IV.; that in that case the 
plaintiffs denied the validity of the pottah on which they now sue; 
that the additional judge, in his decree, dated 12tli May 1847, 
has also declared the pottah illegal. 

Khadim Ali Khan defendant does not defend the suit. 

The principal sudder ameen considers that, as the farmer lias 
obtained certain decrees against assamees for rents for 1250, his 
possession in the farm is proved for the years 1249 and 1250, and 
this is also proved by the result of the complaint under Act IV. 
A decree is therefore passed for 297 rupees 14 annas, being the 
amount, principal and interest, of ai’reurs of rents due to the 
plaintiffs for 1249 and 1250 Fusly. ‘ 

Both parties appeal against this decree, the plaintiffs on the plea 
that their claim for rents from 1244 up to 1250 is clearly made, 
as the occupation of the defendants during these years is proved 
on evidence, and the defendant appeals on the plea that he is 
not in any way liable for rents as he never had possession, and 
that the principal sudder ameen has not deducted the amount paid 
by him as Government revenue, that the alleged advance has 
not been allow'ed for, that Khadim Ali Khan ought to have been 
made a defendant in the suit, and that the plaintiffs have not 
stated the extent of their shares in the village rightly. 

The points to be decided in appeal are: first, the occupation or 
otherwise of the defendant throughout the period of the lease, 
or during only the last two years; secondly, the amount of rent 
due; thirdly, whether or no Khadim Ali Khan is liable? and 
lastly, whether the plaintiffs are liable to nonsuit for having 
misstated the amount of their shares in these villages ? 
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Judgment. 

The defendants petitioned under Act IV- for possession, on the 
plea that they had held this estate in farm on a lease from 1244 up 
to J 248; and that the lease was to be continued after expiry in 
the event of advance not being realized- On this complaint they were 
continued in their occupatien for two years subsequent to the expiry 
of the lease. This, I think, leaves no doubt of their occupation having 
been continuous since 1244, the year in which the lease commencedL 
The plaintiffs are therefore entitled tq rent according to this lease, 
in amount, principal and interest, as stated in the plaint. There 
was no reason for holding Khadim Ali Khan liable in any way, since 
Akbur Ali Khan occupied the farm. 

With regard to the last point, since irregularity in the plaint as to 
the amount of plaintiffs’ share in these villages was not pleaded in 
the court of first instance, and the pottah and kubooleut between 
Akbur AH Khan and Khadim AH Khan in no way questioned, 
this objection cannot be considered now. For these I’casons I dismiss 
the appeal in 379, and decree the appeal in 423, with costs on 
Akbur Ali KJian, the defendant in the suit. 

The 28th December 18.50. 

No. 59 of 1849. 

Appeal against a decree passed on Vltk Notfemher 1849, hg Mr, 
McDonald^ Sudder Ameen of Monghyr^ 

Deengheer Sah, (Plaintiff,) Appellant, 

versus 

Roodhur Singh and 36 others, (Defendants,) Respondents. 

This suit was instituted on 15th September 1848, for possession, 
mutation of names, and definition of land and jumma of a 2 annas, 
13 gundahs, 1 cowree share, more or less, in the six villages, and 
aymah lands of the talook of Pororah, and to recover the sum of 
541 rupees, 4 annas, 7^ pie, being the amount, principal and interest, 
of mesne profits. Suit valued at 976 rupees, 5 annas, 4^ pie. 

The plaint is that this talook is divided equally into six shares, 
that one of these shares descended to Hunnoman Dutt, father of 
Jhulloo Singh, and the husband of MubeshreeChowdrain, the original 
defendant, that the father of plaintiff pursued Hunnoman Dutt and 
his heirs on a bond, obtained a decree, and subsequently purchased 
this share as the right and title of Hunnoman Dutt sold in execution 
of the decree, that the widow of a second son of Hunnoman Dutt 
was made a defendant in the suit on the bond, but was exempted 
from liability ; that as the estate is ijmaul the proprietors will not 
give possession: hence the present action. 

The defendants, in reply, plead that the estate is in six shares, 
that the share now claimed is that of Rowal Singh, who died leaving 

55 
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two sons, who inherited 1 anna, 6 gundahs, 2 cowrees, 2 krants, that 
one of these sons died leaving two sons Hunnonian Diitt and 
Heerdanarien; that the share of Hunnonian Dutt was therefore 
13 gundahs, I cowree, 1 krant, that Hunnonian Dutt died leaving 
two sons, Jhulloo Singh and Beekah Singh, each inheriting a 6 
gundah, 2 cowree, 2 dant sliarc; thattlie plaintiff has therefore only 
purchased a share to this extent, as the share of Beekah Singh goes 
to his widow. 

Two parties petition as a^third party in the suit: one supports the 
defendant’s allegations, tr;e other claims a farm in the talook. 

The sadder ameen is of opinion that the share of Jhulloo Singh 
and Muheshree Chowdrain as heirs of Hunnoman Dutt is proved 
to be 1 anna, 6 gundahs, 2 cowrees, 2 krants, that it is proved from 
the registers up to 1828, the evidence of five of the plaintiff’s wit* 
nesses and the admission of the defendants themselves, that Hunno- 
rnan Dutt inherited 2 annas, 13 gundahs, 1 cowree, as his sixth share 
in the talook, that Hunnoman Dutt died leaving two sons, Jhulloo 
Singh and Beekah Singh, who inherited equal shares In the estate 
of Hunnoman Dutt; that as the widow of Beekah Singh was 
exempted from liability in the bond suit against the heirs of Hun¬ 
noman Dutt, her husband’s share in the estate could not have been 
sold, that the rights and interest of Jhulloo Singh alone, viz. 1 anna, 
6 gundahs, 2 cowrees, 2 krants, were really sold: the plaintiff is there¬ 
fore entitled to a decree for this share, with mesne profits amounting, 
principal and interest, to 270 rupees, 14 annas, 3 pie, and the decree 
is against Jhulloo Singh and his mother Musst Muheshree 
Chowdrain. 


The plaintiff, in appeal, pleads that as Beekah Singh, the second son 
of Hunnoman Dutt, died prior to the sale in the execution of decree, 
his share vested in Jhulloo Singh. Beekah Singh too left no heir. 

The defendants, respondents, in reply, ur^e by koorseenamah the 
share of Jhulloo Singh is only 6 gundahs, 2 cowrees, 2 krants. 

The point to be decided in appeal is whether the whole of Hun¬ 
noman Dutt’s hereditary share was sold in satisfaction of his liabili¬ 
ties, or merely the share alleged to have been inherited from him 
by Jhulloo Singh and Musst Muheshree Chowdrain. 

Judgment. 


The fact of the widow of Beekah Singh, the second son of Hun¬ 
noman Dutt, having been exempted from liability in a suit brought 
to recover the debts of Hunnoman Dutt, proves that she did not 
inherit any portion of the estate of her husband’s father, therefore, 
on the demise of Beekah Singh, the whole of Hunnoman Dutt’a 
share vested in Jhulloo Singh, and as the plaintiff purchased the 
rights of Jhulloo Singh, he is entitled to the whole of Hunnoman 
DuU’s share in the estate. The sudder ameen has only awarded half. 
I therefore amend this decree, and decree the whole claim to appel¬ 
lant, with costs. 
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The 28th December 1850. 

No. 416 of 1848. 

Appeal against a decree passed on 9th June 1848, bg Moulvee Neamut 
Alii Khan, late Principal Sudder Atneen of Tirhoot, 

Sunghum Doobay, (Plaintiff,) Appellant, 

versus 

Mahadeo Dutt Chowdhree, Surubjee^ Rai, Ajeet Rai, and after 
him his son Lallee Rai, (Defendants,) Respondents. 

This suit was instituted on the 26th June 1847, to set aside a 
decree for right of pre-emption passed by the moonsift* of Durbungah, 
on 29th July 1835, and to register the name of the plaintiff in the 
place of the pre-cmptors, for a one anna share in the village of Jet- 
warrah, suit valued at 107 rupees, 9 annasy 4 pie, being three times 
the rent-roll. 

The plaint is that the plaintiff’ effected a bye-meadee sale of this 
share to Mahadeo Dutt, the defendant, on the 28th Bysakh 1240 
Fnsly, for 150 rupees; that 78 rupees was paid, and it was agreed 
that "the deed of sale should be drawn out on an inferior stamp, and 
that when the whole of the purchase was made good a fresh deed 
of sale should be engrossed on the full stamp; that the plaintiff got 
into jail, and Mahadeo Dutt petitioned tlie court under Regula¬ 
tion XVII. 1806, to have the sale to him made absolute; that as 
soon as this was known to the plaintiff, he gave notice that the pur¬ 
chase money had not been paid; that the judge ruled that the plain¬ 
tiff might urge his objections, when the plaintiff* should sue for pos¬ 
session ; that Mahadeo Dutt never did sue for possession ; that the 
defendants Surubjeet Rai and others claimed a right of pre-emption 
and procured an exparte decree in their favor; that when the plain¬ 
tiff was released from jail lie repaired to the village and found these 
pre-emptors in possession; that the plaintiff sued in the sudder 
ameen’s court to set aside the sale; that his suit was dismissed; that 
this action is brought to set aside the decreed right of pre-emption; 
that no notice of this claim for pre-emption ever reached the 
plaintiff! 

The defendants, the pre-emptors, in reply, plead that this claim is 
barred by the statute of limitations, since twelve years and two 
months have elasped since the right of pre-emption was decreed to 
them, and the date of institution of the present suit; that the plaintiff 
admits the sale of this share, and pleads that it was not completed 
as the whole of the purchase money was not paid up; that had this 
been the case, the deed of sale would have been in his possession; 
and that when the sale became absolute, the part of the purchase 
money, alleged to have been received, was not refunded. 

The defendant Mahadeo Dutt does not defend the suit 
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The principal sadder ameen considers this suit to be barred hj 
the statute of limitations^ and that, for the grounds on which he has 
dismissed the claim of the plaintiff in an appeal against a decree 
passed by the sudder ameen, this suit must be dismissed. 

In appeal, the plaintiff urges that, in the exparte decree for the 
reversal of which this action is brought, no enquiry was made under 
Section 21, Regulation XXIII. 1314, and that the moonsifTs decree 
was dated 29th July 1835, and the petition of action in this suit was 
presented to the judge on the 26th Juno 1847, and is therefore 
within the period required by the law of limitations. 

The point to be decided in appeal is whether this suit is barred 
by the statute of limitations or not. 

Judgment. 

The principal sudder ameen has not recorded all his reasons for 
dismissing this suit; noV has he filed a copy of this decree in the 
case he alludes to. He is clearly wrong in dismissing the suit because 
the action was not preferred within the period required by the 
statute of limitations. The pre-emption decree is dated 29th July 
1835, and the plaintiff preferred this claim before the judge on 
26th June 1847, one month within the time required. I therefore 
reverse this decree, and return the case for re-investigation de novo, 
and pass the usual order for a refund of stamp value to the 
appellant 
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BSBNT : H. T. RAlKESj Esq., Judge. 

The 3rd DECEiiiBER* 1850. 

Appeal from a decision of JRoy Hum Chunder Gkose Bahadoor, Principal 

Sudder Ameen, passed on the \2th July 1850. 

Case No. 43 of 1850. 

Neoz Beebee, (Defendant,) Appellant, 

versus 

Raoo Sibaram, executor of Wootum Beozee, deceased, mother of 
Surjocoomaree, minor, (Plaintiff',) Respondent. 


Case No. 44 of 1850, 

Puddocooinar Roy Chowdhry, manager on the part of Jogendur 
and Poornoo Chunder Roy, minors, (Defendants,) Appellants, 

versus 

Raoo Sibaram, executor of Wootum Beozee, deceased, mother of 
Soorjocoomaree, minor, (Plaintiff,) Respondent. 

The plaintiflF states that the party on whose part he acts has 
succeeded to the rights and interests conveyed to her ancestors by 
two pottahs, dated 1202 and 1218 B. S., by the zemindars of Moho- 
mud Ameenpore, for 1^ beegahs 7 cottahs of land, from 3^ beegahs 
of which and 5 beegahs of newly formed chur land she has been 
dispossessed by the defendant Neoz Beebee, in collusion with the 
zemindars (made defendants in the suit,) under order of an Act IV. 
case, for possession of which she brings this action. 

The defendant Neoz Beebee defends her claim to the disputed 
land, by a pottah of 1252 B. S., from the zemindar, and denies that 
it ever constituted a part of plaintiff’s pottah land. 

The zemindar supported the defendant’s plea, and denied that 
plaintiff had any right whatever to claim the chur land, as a new 
formation to the pottah lands, the same having been separately leased 
out by him many years ago to the Government as a ghat for land¬ 
ing and storing salt. 

The principal sudder ameen decreed plaintifi^s possession of the 
3^ beegahs, as forming part of her pottah lands, and also the 5 
beegahs as newly formed chur land adjoining it, and to w^hich she 
was entitled under Section 4, Regulation XI. 1825. 
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I have not detailed the circumstances of this case more at large, 
because the zemindar defendants have appealed from the lower 
court's decision on a point of form. They state that in the first 
place a reply to the plaint was filed on a misunderstanding of the 
plaintiif's claim, offering no objection on their own part, but merely 
denying the allegations of plaintiff, and representing themselves as 
not responsible for the acts of their underfarmers, by whom the 
pottah had been granted to the defendant Neoz Beebee ; but becom¬ 
ing aware afterwards that ^heir own interests W'ere concerned, they 
prayed the lower court s to allow them to file a supplemental de¬ 
fence, and to give proof in support of their pleas. The supplemental 
reply was admitted and filed by tliem, but the issues had been pre¬ 
viously declared by the principal sudder ameen, in a proceeding 
drawn up in accordance with Section 10, Regulation XXVL 
1814, and no new isswe declared, or proofs called for from them 
on the pleas advanced by them in their suppleinental answer. They 
therefore now urge that tliis omission must vitiate all the after 
proceedings of the lower court 

On.referring to the record, I find that the appellant’s objection is 
good. The supplemental reply alluded to by them was, in accord¬ 
ance with an order to that effect, filed on the 24th of July, and 
plaintiff answered it, but the roobukaree, prescribed by Section 10, 
Regulation XXVI. 1814, liad been recorded on the 30th of 
May, and no new proceeding was drawn up, or proofs called for 
from the appellants. As the question at issue between them and 
the plaintiff* is their right to grant a pottah to the defendant for the 
newly formed land, and they defend it on the ground of having 
previously leased out this very portion now in dispute, they were 
clearly entitled to this declaration on the part of the court, and to 
have their proofs received and considered. I therefore cancel the 
proceedings of the lower court, and return t5iis case to the principal 
sudder ameen to act in conformity to these remarks. The appel¬ 
lants in both cases of appeal to receive back their stamp fees. 


The 4tu December 1850. 

Case No. 29 of 1850. 

Appeal from a decision of "Roy Huru Chunder Gkose Bahadoor^ 
Principal Sudder Ameen, passed on the \ Zth April 1850. 

Thakoor Doss Haidar, (Defendant,) Appellant, 

versus 

Anundnarain Ghose, and after him Grindru Chunder Ghoae, his son, 

(Plaintiff,) Respondent 

The plaintiff Anundnarain Ghose stated that he purchased 41 
beegahs 11 cottahs of garden ground for 999 rupees from Thakoor 
Doss ilaldar, on the 18th Joiste 12.51 B. S., who executed a deed of 
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sale in his favor on the same date, and delivered to him tlie title 
deeds of the property; that after delivery of possession, he let the 
land on a three years’ lease to Sumbhoo Chunder, the brother of 
Thakoor Doss, at a yearly rent of 117 rupees; that Sumbhoo Chun¬ 
der paid one year’s rent, and then defaulted, and, in collusion with 
Thakoor Doss, kept possession of the property. He therefore 
brought this action for its recovery in their joint names, and for rent 
at 117 rupees per annum, from Bysakh 1252 B. S., with interest up 
to date of institution. . • 

Thakoor Doss Haidar, in reply, alleged.that he had never sold 
the property, nor executed the deed of sale, as averred by plaintiff, 
and had all along kept possession of the property; that the title 
deeds had been surreptitiously made over to plaintiff* by Sumbhoo 
Chunder, in whose charge they had been placed, which had embold¬ 
ened plaintiff to bring on this false claim. • 

Sumbhoo Chunder filed no reply and entered no appearance in 
the lower court. 

The principal sudder ameen considered the deed of sale was satis¬ 
factorily proved by tlie attesting witnesses, and also the payment of 
the money by Anundnaraiii partly in bank notes and partly in cash ; 
that the reality of the sale was confirmed by the production of the 
old title deeds by the plaintiff, and that the story of defendant re¬ 
garding their having been made over to plaintiff by Sumbhoo Chun¬ 
der was most improbable, as Thakoor Doss was not likely to have 
left them with any one who was at enmity with him, or who would 
make a bad use of them ; that the leasing out of the land was de¬ 
posed to by plaintiff’s witnesses; and on these grounds the principal 
sudder ameen gave a decree in favor of plaintiff, for the full amount 
of his claim on the defendants. 

Against this decision the defendant Thakoor Doss has appealed, 
reiterating his pleas as*urged in the lower court, and describing the 
witnesses who gave evidence on the part of plaintiff' to be his depen¬ 
dants and to have given false evidence. 

After going over the whole of the recoi*d, I entertain no doubt 
that plaintiff ’s claim is just. The kubala appears to have been at¬ 
tested by respectable persons ; and there is no doubt that plaintiff 
holds the original title deeds of the property, which is strong corro¬ 
boration of the sale. Thakoor Doss the appellant urges that these 
documents were made over to plaintiff* by his brother Sumbhoo Chun¬ 
der surreptitiously, and with the intention of injuring him; but there 
is not a trace of any quarrel or enmity existing between them to 
support such an allegation, nor even any reason why such papers 
should ever have been in Sumbhoo Chunder’s custody. The real 
facts appear to me plain enough, namely, that Anundnarain, who is 
a mahajun, purchased Thakoor Doss’s land, and not requiring it for 
his own use, let it out in the name of the vendor’s brother 
Sumbhoo Chunder on a three years’ lease, Thakoor Doss in reality 
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keeping possession; that Ttiakoor Doss after the first year^ neither 
paid rent, nor at the end of the lease gave up the land, and con¬ 
sequently plaintiff brought this action, and Sumbhoo Chunder, 
feeling that he has no real interest in the matter, has never replied 
to the action. 

I therefore confirm the decision of the lower court, giving plaintiff 
possession of the land, but as the lease was in Sumbhoo Chunder’s 
name, he must be made answerable for the rents during its con¬ 
tinuance ; and 1 therefore so far modify the principal sndder ameen’s 
order, and decree that Sumbhoo Chunder be alone liable for the 
rents of 1252 and 1253, till expiry of the lease, with interest on those 
sums, and that the rest of the decree be executed according to the 
order of the lower court. 


The 6tii December 1850. 

Case No. 46 of 1850. 

Appeal from a decision of Roy Hnru Chunder Ghose Bakadoor, Principal 

Sudder Ameetiy passed on the 20/A July 1860. 

Saroda Soonduree Dossee, widow of the late Ram Chunder Roy, 

(Plaintiff,) Appellant, 

versus 

Ranees Taramonee and Bistoprea, (Defendants,) Respondents. 

Gopeenath Roy, Kasseenath Roy, and Klieetumath Roy, Claimants 

on one part 

Hurry Doss Ghose, Claimant second part 

This suit was instituted against the three defendants for possession 
of 12 annas of village Koolleean, appertaining'to talook Saharajpore, 
sold under a deed of conditional sale, dated in 1248 B. S., under the 
following circumstances. The plaintiff states that the two ranees 
borrowed from her husband Ram Chunder Roy the sum of 2251 lya- 
pees, to pay off a debt due to one Goroopersaud Chowdhree, and at 
the same time executed a deed of conditional sale of their propwetary 
rights in the village of Koolleean, on the 14th Joiste 1248 JX S., 
stipulating that the sale should be absolute if the sum lent was not 
repaid within four years. The period elapsed without payment, and 
notice was issued on defendant according to the provisions of Regu¬ 
lation XVIL 1806, and after the year of grace expired this suit was 
instituted for possession. 

The defendants did not reply, but Gopeenath Roy and others put 
in a claim to the 4 annas share of Taramonee in the village named, 
as having been already pledged to them in the year 1241, to satisfy 
a decree neld by them against '^'ai'amonee, and to liquidate which 
the share was now in the hands of a manager. 
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The principal sadder aiiieen observes, in iiia decision, that the deed 
of conditional sale is most satisfactorily proved, and is not in fact 
disputed, but that the claimants who have come forward seek to 
prevent plaintiff’ getting possession, on the plea that their claim on 
Taramonee’s share is prior to plaintilTs, and stops her right of posses¬ 
sion. The principal sudder ameen states that there appears to be no 
doubt of the truth of claimant's claim, and that the share of Tara- 
monee was pledged as stated for the liquidation of the decree 
against her in 1241 B. S., and that con^uently the share of Tara- 
monee cannot be legally included in the conditional sale of property, 
because at that time it was still liable under a prior mortgage. Tlie 
principal sadder ameen therefore excluded this portion of the village, 
and decreed to plaintiff possession of the remaining 8 annas. 

The plaintiff has appealed against this decision, urging that she is 
entitled to a decree for the whole 12 annas, though it may be clogged 
with the liabilities imposed upon the 4 annas share of Taramonoe, 
under the pledge executed by her. 

I consider the principal sudder ameen's decree must be amended. 
The circumstances of the case are these. Plaintiff has purchased the 
12 annas of the village from tlie defendants; prior to this purchase 
one of the defendants mortgaged her share amounting to 4 annas to 
the claimant, till a certain amount should be realised from the pro¬ 
ceeds, and that share has been placed in charge of a koruk sezawul 
to collect and appropriate the proceeds to the purpose of the mort¬ 
gage. This mortgage however could not prevent the mortgagee 
from selling her proprietary rights as she has done to plaintiff, 
though the terms of the mortgage remain unaffected by it. I am 
therefore of opinion that the case of Mohes Chunder Sboekdar versus 
Gopal Kishore is a precedent applicable to this case, and that plain¬ 
tiff* is entitled to a decree for the 12 annas, but with this proviso 
that she cannot have possession of the 4 annas mortgaged until the 
conditions of the mortgage are fulfilled. It is therefore ordered, 
that the principal sudder ameen’s decree be amended with this decla¬ 
ration of plaintiff’s rights, that she have possession of the 4 annas 
also when tiie terms of the mortgage are completed. 

The 6th December 1850. 

Case No. 49 of 1850. 

> 

Appeal from a decision of Roy Hum Chunder Ghose Bakadoor, Principal 
Sudder Ameen^ passed on the \Zth of August 1850. 

Bissonath Butt and another^ (Defendants^) Appellants^ 

verms 

Moocheeram Dutt and others, (Plaintifis,) Respondents. 

The plaintiffs state that Doyaram, the common ancestor of both 
parties, died, leaving 4 beega^hs and 3 cottahs of land, 'with brick- 
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built dwellings thereon. Of this property the plaintiffs are entitled 
to ftli sliare^ and bring this action for a certain defined portion of 
it as corresponding to their share. 

Defendants reply that they have not dispossessed plaintiffs, who 
are in the joint and common possession of the property of Doyaram; 
that 5 cottahs of the land claimed was given to Bissonatli by 
special bequest, on winch he has erected certain buildings, and to 
these and the land jdaintiffs can have no claim. 

The principal sudder avneen considered liissonath had satisfac¬ 
torily established his exclusive right to the 5 cottahs and the 
buildings thereon; tliat with the exception of tliis, plaintiffs had a 
right as sharers to the extent of |th to certain portions of the remain¬ 
ing lands and tenements erected thereon, which are specifically 
described in the lower court’s decree. The principal sudder ameen 
refused to decree profits, except from date of institution of the 
suit to date of rendering possession. 

The defendants have appealed against the part of the decision 
awarding mesne profits during any time, on the plea tliaf they 
did not dispossess plaintiffs, and that plaintiffs were in common 
tenancy with them. This objection, however, is not supported by 
the record, and they appear to have been in sole possession during 
the period for which mesne profits have been decreed to plaintiffs. 
I therefore see no reason for interfering with the lower court’s 
orders. 


The 11th December 1850. 

Case No. 41 of 1850. 

Appeal from a decision of Roy Huru Chunder Ghose Bahadoor^ Principal 
Sudder Ameen, passed on the April last, 

Bachoo Durzee, (Defendant,) Appellant, 

versus 

Maherjan Bebee, (Plaintiff,) Respondent. 

The plaintiff in this case sued the defendant for 900 rupees as 
dower due to her, and for the value of ornaments retained by him 
amounting to rupees 129, annas 8. She stated that she was marri¬ 
ed to tlie defendant on the 25th of Bysakh 1254 B. S., on a dower 
of 900 rupees; that after living with him for a few months, he 
gave himself up to dissipation and licentiousness, and drove her 
away from liis house. 

The defendant admitted the marriage, but denied the settlement 
of rupees 900 on plaintiff as dower. He alleged that at the marriage 
he agreed to give a dower of 10 derems, and that he has no 
ornaments belonging to plaintiff. 
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The principal sudder ameen observes, in his decision, that the 
points to be decided are, what amount of dower was agreed upon, 
and whether defendant has kept possession of plaintifFs ornaments. 
He states that the copy of a report of the marriage ceremony 
drawn up by the naib cazee, was filed by the plaintiff, in which 
it is written that defendant, at the marriage, settled verbally on 
jdaintiflFa dower of 900 rupees; that the original of this memo¬ 
randum in the naib cazee’s book was filed in the court, wlien 
deciding on plaintiff’s grounds of actiofl as a pauper, and the fact 
tlierein alluded to deposed to by the naih cazee on that occasion. 
The principal sudder ameen considered this good evidence of 
the settlement; that, moreover, four witnesses on the part of 
plaintiff, who were present at the marriage, confirmed the state¬ 
ment of the naib cazee, and the noting down of the amount 
agreed upon as dower to be given to plaintiff, and on these 
grounds decreed the sum of 900 rupees to plaintiff, hut dismissed 
Jier claim for the value of the ornaments as not proved. 

Defendant lias appealed against tliis decision, urging that he is a 
durzeo by trade, earning only a few rupees per month, and quite 
unable to ]*ave made any settlement of the kind alleged; tliat the 
case had been got up against him in collusion with the naib cazee, 
^vho has attempted to lend support to the claim by his memoran- 
<lam hook; that if such an agreement had been made at all, it 
would have been regularly written down; and that no one ever heard 
of such a report book as that kept by the cazee for the purpose of 
catering sucli contracts. 

Judgment. 

T observe that the report alluded to by the principal sudder ameen, 
and which he states to afford good proof of the plaintiff’s statement, 
is merely a memorandum book of the naib cazee, and should not 
have been admitted as evidence in any way. The naib cazee 
might have made use of it to refresh his memory, but it should not 
have been taken up by the court 1 also remark that the evidence 
of the naib cazee referred to, is the evidence lie gave before tlie 
court under Act IX. 1839, and no reason is given for adopting it 
in the present case. I therefore in this appeal have excluded from 
consideratiou all proofs derived by the lower court from this 
evidence. 

There is, however, the deposition of plaintiflTs witnesses, which is 
positive and direct, regarding the verbal acknowledgment of defen¬ 
dant at the marriage, that he had consented to give plaintiff a dower 
of 900 rupees on marrying him. It also appears from the evidence 
of these parties that plaintiff lived with defendant about three 
months, after which period he turned her out of his house, and said 
he had divorced her. The witnesses of defendant prove nothing. 
I therefore see no reason for interfering in any way with the lower 
court’s decision, and accordingly confirm it. 



178 


0 

ZILLAH TWENTY-FOUR PEROUNN^HS. 

The 13th December 1850. 

Case No. 47 of 1850. 

Appeal from a decision of Hoy Huru Chunder Ghone Bahadoor^ Princi~ 
pal Sudder Ameeti, passed on the 20tk August 1850. 

Surroop Chunder Shalia, (Defendant,) Appellant, 

versus 

Ram Chunder Laha and others, (Plaintiffs,) Respondents. 

SuiT for the balance of an account, laid at rupees 1930, annas 
11, gundahs 15. 

The plaintiffs state that they carried on business at Bhowanni- 
pore, and the defendants Surroop and Denonath opened an account 
with them in their joint names, and one also in the name of Surroop 
alone; that on the 16th Srabun 1250, Surroop opened an account 
in the names of his son Grischunder, and Denonath in his own name; 
tliat there was a balance of the accounts in the joint names of Sur¬ 
roop and Denonath, for which Denonath signed a “ hatchitta,” but 
having failed to liquidate the whole amount, this action is brought 
for the balance. 

Surroop Chunder filed no reply, and Denonath urged in defence 
that credit had not been given for a sum of rupees 50, annas 2, that 
interest had been charged at 18 per cent, that the accounts had 
been balanced and adjusted up to Chyte 1255 B. S., and only a 
balance of rupees 398-12-5 was then due- 

The principal sudder ameen, after taking up and disposing of 
these objections, decreed against defendant for rupees 1540, with 
interest from date of decree.. 

Surroop Chunder alone appealed against this decision, but as he 
had defaulted in the lower court, it became necessary, before hearing 
his appeal, to enquire whether he was entitled to be heard at all 
against the lower court’s decision. 

From the record of the principal sudder ameen s court, it appears 
that the suit was instituted there on the 9th of June 1849, and 
notice thereof received by Surroop Chunder, on the 29th Joiste 1256, 
or 10th of June 1849, but no appearance entered by him till after 
the issues had been declared and proofs filed by plaintiff. Then, 
that is to say, on the 25th of February 1850, Surroop petitioned to 
file his answer, stating that he was sick when he got the notice, and 
had subsequently gone on the river with his son for change of air, 
and only returned in the month of Maugh, which had caused a 
delay in filing his answer. The principal sudder ameen called upon 
him to substantiate the reasons given by him for this default, and, 
after hearing the witnesses adduced by him, rejected the pleas set 
up, and refused to receive any defence from him. 

The appellant now urges, that under Construction No. 375 of the 
4th of February 1825, he was entitled to be heard, in reply, on 
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showing that his default was not wilful^ that his witnesses sub¬ 
stantiated the pleas of sickness and absence on the river advanced 
by him; and that such reasons were suflScient to show that he had 
not been guilty of wilful default, but fully and satisfactorily 
accounted for his inability to file a reply sooner. 

1 do not consider the pleas urged by appellant sufficient to save 
him from the penalty of default lie admits having received the 
notice of institution, which was returned receipted by him; if too 
ill to attend in person, he could have entered an appearance through 
a vakeel, or petitioned the court to 'give time for his reply- Ho 
appears to have disregarded the notice altogether, and is not now 
entitled to be heard. I therefore dismiss this appeal 


The 18th December J850» 

Case No. 48 of 1850. 

Appeal from a decision of Roy Hum Chunder Ghose Bahadoor^ Principal 
Sudder Ameen, passed on Ike ^th August 1850. 

Umudutunnissa, (Plaintiff,) Appellant, 

versus 

Moonshee Buzlull Rohim, Shumsunnissa Begum, Kumurunnissa, 

and Mahomed Wasil Chowdhry, (Defendants,) Respondents. 

Suit for 2344-15-19-14-6. 

Plaintiff stated that she was one among several defendants in 
another case, sued by the defendant Shumsunnissa, for her share of 
the estate of Moonshee Hossein Ally, deceased; that Shumsunnissa 
procured the attachment and sequestration of certain property, pend¬ 
ing the decision of her suit, under Regulation 11 1806, and 
Mahomed Wasil, as srfministrator of the estate of Hossein Ally, 
took upon himself the charge and responsibility of the sequestrated 
property, the same being in his hands as executor; that after the 
suit was decreed in favor of Shumsunnissa, against all the defenr 
dants jointly, Shumsunnissa sued out execution and levied a part 
of tlrtr amount of the decree by sale of plaintiff's property, instead of 
executing the decree against Mahomed Wasil, who had charge of 
the attached property: she therefore brought this action against 
the decreeholder, the zemindar, and the other co-defendants in that 
suit. 

Shumsunnissa replied, that plaintiff was one of the debtors under 
the decree, and therefore liable for the amount realised from her. 

No other defendants filed a reply. 

The principal sudder ameen observes, in his decree, that Shum¬ 
sunnissa was clearly justified by the terms of her decree in suing 
out execution against plaintiff, and that no action could be brought 
against her on that account; that plaintiff had been unable to prove 
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Mahomed Wasil’s sole liability, who, as administrator to the estate 
of Hossein Ally, had merely given into court under the process 
issued in conformity with Regulation II. 1806, a list of the property 
in his custody appertaining to the share of Shumsunnissa and others, 
but upon what portion of this plaintiff ’s claim was laid does not 
appear; that the Company’s paper enumerated in the list was 
give into court, and the administrator got his release from responsi¬ 
bility ; tliat plaintiff* docs not aver that the administrator had em¬ 
bezzled any part of the property entrusted to him, nor is his liability 
made apparent by plaintift'’s case. The principal sudder amcen for 
the above reasons dismissed the claim. 

Plaintiff appeals, urging that, as long as there was property un¬ 
exhausted in the administrator’s hands under the attachment and 
sequestration ordered by the court, Shumsunnissa, the decrceholder, 
had no right to come -down on her property in realisation of any 
part of the decree. 

It appears to me that plaintiff has made out no case: she has 
failed to })rove what property really existed in the hands of 
Mahomed Wasil, which could be made applicable to the liquidation 
of Shumsunnissa’s decree, and as a co-debtor appellant was clearly 
liable under the terms of the decree. I therefore see no reason for 
interfering with the lower court’s decision, and dismiss this appeal. 


The 20th December 1850. 

Case No. 40 of 1850. 

Appeal from a decision passed by Moulvee Mynooddeen Sttfdur, late 
Additional Principal Sudder Ameeuy on the ^th of April 1847. 

Ramchand Baboo and others, (Defendants,) Appellants, 

versus 

Tarapersaud Roy Chowdhry, (Plaintiff*,) and Doorgapersaud Roy, 

(former Defendant,) Ilespondents. 

Returned for re-investigation to this court, by the Sudder 
Court, on the 2nd May 1850. 

This suit was instituted for the recovery of rupees 796, annas 9, 
gundas 15, on account of money laid out for the service of idols. 

The circumstances under which this suit was brought are stated 
at large in the decisions of this court, at page 65 of 1848. The 
plaintiff holds dewuttur lands jointly with the defendants, and alleges 
that the whole expense of certain religious ceremonies (to the per¬ 
formance of which the profits of the lands should be appropriated) 
had fallen upon him since Poos 1245 B. S. He tliereforo sought 
by this suit to recover from defendants the amount which ought to 
have been defrayed by them. 
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The defendants pleaded that they had paid their quota, hut that, 
if they had not, plaintiff could not bring an action to recover from 
them any sums he had laid out on this account 

The additional principal sudder ameen decreed the defendants to 
be liable. The judge, Mr. 11. Torrens, on the ground, that the addi¬ 
tional principal sudder ameen’s decision was directly opposed to the 
bewustta of the zillah pundit, called for by the lower court, reversed 
the decision and ruled that, according to the Hindoo law, as laid 
down in tlie bewustta, the defendants ^ould not be held liable. A 
special appeal was then admitted by'the Sudder Court, and the case 
remanded with the following directions:—^ 

“We are of opinion, upon general grounds, that an action does 
lie, though the decision will depend, in each case, on the circum¬ 
stances of the endowment and the conditions attached to the 
tenure of the land, viz. whether the performance of the ceremo¬ 
nies, or the appropriation to them of the profits is obligatory on 
all the sharers conjointly, so as to make them mutually answer¬ 
able for any default, or whether each sharer is responsible only 
for such appropriation of his own share of the profits. Ordered, 
that the case be remanded for re-investigation on the above prin¬ 
ciples.” 

As the points here indicated involve the trial of new issues alto¬ 
gether, this case must be returned to the court of first instance, that 
a fresh proceeding may be held under Section 10, Regulation XXVL 
1814, and the parties called upon for tlie necessary px'oofs. It is 
therefore ordered, that the case be returned to the principal sudder 
ameen, to act in conformity with the Sudder Court’s instructions. 
The fees of this appeal to be returned to the appellants. 

The 20th December 1850. 

Case No. 205 of 1850. 

Appeal from a decision of Mr, Wright^ Moonsiff of Sulkea, passed 

on the 29th June 1850. 

Shurreef Bhurdar, (Defendant,) Appellant, 

versus 

Ektar Sircar, (Plaintiff,) Respondent. 

The plaintiff sued to recover the amount of a bond for 26 rupees, 
with interest, lent to defendant on the 28th'of Aghron 1255 B. S., 
repayable in the month of Bysakh following. 

Defendant denied the debt and execution of the bond. 

The moonsiff decreed to plaintiff the amount, on the evidence of 
three witnesses who had attested the bond and seen the money paid. 

The defendant preferred an appeal, on the ground that plaintiff'^s 
witnesses had given evidence before in an Act IV. case, which fact 
they liad not admitted in the moonsiff”s court. 
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The moonsiS* has decided this case on the evidence of plaintiiTs 
witnesses, and states that he could discover nothing doubtful or sus¬ 
picious in the claim. As far as I can judge of the evidence on record, 
it appears consistent and trustworthy. The mere fact of a native 
witness having given evidence in a case before, (which does not in 
the present instance appear to have had any interest for the present 
claimant), is not a sufficient reason to condemn his evidence when¬ 
ever subsequently tendered. After perusing the record, I can see 
no reason for interfering with the moonsifi’s decision in this case, 
and therefore dismiss this^ appeal 


The 27th December 1850. 

No. 1^5 of 1850. 

* 

Appeal from a dteUion of Mr. Wright^ late Moonsijff of Rueeah, paued 

on the Mth May 1850. 

Burkhurdar Jamadar, (Defendant,) Appellant, 

oereue 

Surrosuttee Dabee, (Plaintiff,) Respondent 

Plaintiff sued for rent of beegahs 3-10, at rupees 5, annas 1, 
gundahs 1, krant 1 per annum. 

Defendant pleads that plaintiff’s claim has already been dismiss¬ 
ed for seven of the eight years for which she now claims rent, and 
that one year’s rent is only due to her. 

,The moonsiff observes that defendant’s pleas are not sufficient, 
as the decision alluded to by him distinctly states that defendant 
could not prove the payment of rent to plaintiff from 1247 to 1253 ; 
that in the present suit defendant took no ste|)s to compel the atten¬ 
dance of his witnesses after subpoenas had been served upon them, 
though directed to do so through his vakeel The moonsiff therefore 
decreed to plaintiff the claim. 

The defendant now urges, in appeal, that this case was sent back 
to the moonsiff for re-trial, and that the moonsiff should have sent 
again for his witnesses and permitted him to establish his defence. 

Judgment. , 

It appears that this case was returned because the moonsiff appear¬ 
ed to have grounded his decision on that of another case, which did 
not appear to afford any support to plaintifPs suit. It now appears 
that the moonsiff had waited for the appearance of defendant’s wit^ 
nesses after directing his vakeel to proceed according to law to 
enforce their attendance, if defendant.«e ^wished it; but no further 
steps were taken by defendant, and fiaintiff’s claim was decreed on 
the ground that defendant could not prove hjs averments. Aa it 



ZILUH TWENTT-F0(7R PEROITNNAHS* 


183 


would be hard to subject plaintiff to further proceedings in conse¬ 
quence of defendant’s negli^nce, I see no reason to interfere further 
with the lower court’s decision, and therefore dismiss this appeal. 

The 27tii December 1850. 

Case No. 227 of 1850, 

Appeal from a decision of Mr. Wright, the Moonsiff' of Sulkeah, 

passed on the 3()M July 1850. 

Sreemutty Dassee, (Plaintiff,) Appellant, 

versus 

Mudoo Soodun Maul, (Defendant,) Respondent 

Plaintiff states diat she made up certain gold and silver orna¬ 
ments at the time of her marriage, frcjaa money' given her by her 
mother; that defendant, who is her husband’s brother, having 
occasion to borrow money, pledged her ornaments with her consent, 
promising to redeem them in three months; not having yot done so, 
she sues him for the value, rupees 146. 

The defendant denies that the ornaments belonged to plaintiff. He 
avei's that, at the time alluded to, he and lus brother Dhurmo Doss, 
lived together as a joint undivided family, and being in want of 
funds to finish a house they wero building, they mutually pledged 
their wives’ ornaments, which had been purchased from their joint 
funds; that subsequent to this they separated, the ornaments were 
redeemed, and a list and division of their property made, but 
defendant not having his share given up to him was about to sue 
his brother, who had in consequence instituted this action through 
his wife to injure him. 

The moonsiff draws up three issues “ in bar of the hearing of 
the case,” 

First, “whether in the eventof proof being adduced by defendant 
to the effect that the ornaments in question were purchased with 
the joint funds of himself and brother, plaintiff’s husband, Dhurmo 
Doss, this suit is or is not liable to be dismissed.” 

Second, “ whether the fact of Dhurmo Doss, plaintiff’s husband, 
and defendant having lived together as a conjoint family at the 
time the ornaments were borrowed, does or does not render both 
brothers answerable for the satisfaction of the present claim?” ’ 

Third, “ wliether in the event of both brothers being held 
answerable, tlie omission to make Dhurmo Doss a co-defendaut ia 
or is not a good ground for nonsuit?” 

The moonsiff then decides that plaintiffs witnesses prove she 
received the ornaments from her mother, who had them made up 
and gave them to her, which is in contradiction of plaintiff’s state¬ 
ment that her mother gave her the money, from which as her 
streedhun she bad the ornaments manufactured. 
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On this ground the moonsiff dismissed her claim. 

The plaintiff appeals against this, urging that her witnesses prov¬ 
ed that the ornaments were made from her own funds and were 
her property. 

The only question for consideration was, whether the ornaments 
were the exclusive property of plaintiff or the joint property of her 
husband and defendant when pledged. 

There are no documents, and the statements of each party 
depends entirely on the evidence of their witnesses. Two only gave 
testimony for plaintiff, stating that her mother had the ornaments 
prepared for her daughter twenty years ago, and can detail every 
minute particular of the transaction, even to the position of the 
different persons when sitting together, the conversation and words 
of each individual, &c. &c. It is impossible to believe that such 
trifling occurrence's could have made such an impression as to 
remain (»n their minds for so many years, and I have no doubt the 
witnesses were tutored to give their evidence. 1 therefore dismiss 
this appeal, considering plaintiff’s claim not established. 


The 30th December 1850. 

Case No. 177 of 1850. 

Appeal from a decision of Ramnarain Sandial^ Moonsiff of Nyehattee, 

passed on ike \^th May 1850. 

Chytun Churn Ghosc, (Plaintiff,) Appellant, 

versus 

Hum Chunder Ghose, (Defendant,) Respondent. 

Plaintiff sued for balance of a bond, with interest, dated the 
15th Srabun 1247 B. S., amounting to 31 rupees. 

Defendant denied execution of the bond and borrowing the money. 

The moonsiff* observes that the bond is very suspicious, being 
newly written on old paper, and was not filed by plaintiff till after 
much delay; that only two witnesses gave evidence, who have 
deposed in many other cases, and the writer of the bond is stated 
to be dead and to have* been a stranger. 

The moonsiff for these reasons considered plaintiffs claim suspi¬ 
cious and dismissed it. 

The plaintiff appeals, merely urging generally the insufficient 
reasons recorded by the moonsiff for dismissing his claim. 

I agree with the moonsiff that the appearance of the bond is most 
suspicious as a document, which purports to have been drawn up 
more than ten years ago. The moonsiff has doubted the honesty 
of the witnesses brought forward to 
to interfere with his judgment on tl 
fore disnussed. 


support it; and 1 see no reason 
point This appeal is there- 
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The 30th December 1850. 

Case No. 178 of 1850. 

Appeal from, a decision of Beneenatk Bose, Moonsiff of Maniktullah, 

passed on the 28/A May 1850. 

Mahomed Anees Sirkar, (Plaintiff,) Appellant, 

versus 

Mahomed Torab, (Defendant,) Respondent 

Plaintiff sued for balance of an actiount of beams, burgahs, 
&c., supplied to defendant between 4th Joist and 12th Assar of 
1250 B. S. Tim amount of tlie balance is stated to be 69-2-5, as 
entered in plaintiff’s accountr-books. 

The defendant denies the claim, and states that the suit has been 
brought at the instigation of a third party. 

The moonsiff observes that plaintiff produced his khattas in 
which the account against defendant had been entered in plaintiff’s 
own handwriting, and brought forward a witness to prove them, 
but this man, though ready to swmar'to the entries as correct, could 
not satisfy the moonsiff liow ho had become acquainted with their 
correctness. The other witnesses adduced by the plaintiff are stat¬ 
ed by the moonsiff to have given very contradictory statements on 
sonic imjjortant points, alluded to and described by the moonsiff in 
Lis decision. On these grounds the moonsiff considered the plain¬ 
tiffs claim was not established, and dismissed it 

Plaintiff has appealed against this decision, but is unable to urge 
any reasonable objection against the opinion entertained and express¬ 
ed by the lower court After going over the evidence recorded 
below, I see no reason for interfering with the moonsitt’s proceedings, 
and therefore dismiss this appeal. 

The 31st December 1850. 

Case No. 54 of 1850. 

Appeal from a decision of Boy IJuru Chunder Ghose Bahadoor, Principal 
ISudder Ameen, passed on the 26/A September 18.50. 

Mohes Chunder Roy, (Defendant,) Appellant, 

versus 

Kulum Manjee and Jecrun Manjee, (Plaintiffs,) Respondents. 

Th^ 4 circumstances under which this case was remanded to the 
lower court on appeal, are detailed in the printed Zillah Decisions 
for March last, page 33. It is only necessary now briefly to allude 
to them as follows. The plaintiffs sued to recover the vdue of tw’o 
boats and their cargoes, alleged to have been forcibly carried off by 
the agents of Mohes Chunder to his mart, where part of the cargoes 
was destroyed, and finally the boats, and what they contained, sold 
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by the Government canal toll-keepers, in consequence of the plain¬ 
tiffs not discharging the Government toll, the loss arising from 
which is attributed by plaintiffs to tlie acts of the defendants. The 
damages were laid at 564 rupees, estimated value of the boats and 


cargoes. 

The defendant pleaded specially the inability of plaintiffs to sue 
together, as the boats and cargoes were not their joint property, 
and that the real manjees were Ekin and Bannoo. They also 
denied generally the fact§ alleged by the plaintiffs. 

The case was decided in favor of the plaintiffs, and on appeal 
remanded, as the principal sudder ameen had not taken the evidence 
of the plaintiffs’ witnesses himself, but through a commission and 
contrary to the provisions of Act VII. 1841. The principal sudder 
ameen re-tried the case on the 26th of September, taking the 
evitlencc of the plaintiffs’ witnesses himself, and has again decided 
it in plaintiffs’ favor. 

The present appeal is on the part of Mohes Chunder, the owner of 
the mart, on whose part the other defendants are stated to have 
acted; and he urges that plaintiffs never proved before the lower 
court their right to maintain this action jointly, and avers that they 
arc not joint proprietors of the boats and cargoes, but held tliem 
separately. He also affirms that they were not the owners at all. 
lie likewise advances that the plaintiffs and their witnesses do not 
allege tliat he personally seized their boats, but that, if the other 
defendants did so, and took the boats to his mart, why then is he 
made responsible for their acts? He also pleads generally against 
the decision of the lower court on the facts alleged by the plain¬ 


tiffs. 


The ffrst point to be taken up in this appeal is the appellant’s 
objection to the right of the plaintiffs to bring this suit jointly, for 
the value of two boats and their respective cargoes. 1 observe that 
plaintiffs state, in their plaint, that they engaged the boats and pro¬ 
ceeded together t&o. certain part of the Soon<lerbuns and there cut 
and loaded tlie two boats with reeds; they then proceeded together 
wdth the intention of selling t})eir cargoes in Calcutta, but on arriv¬ 
ing/it a certain part of Tolly’s Nullah, the agents of defendant, 
appellant, forcibly carried their boats to his mart, and through the 
loss and detention thereby entailed upon them, their boats were con¬ 
fiscated and sold by the Government toll collectors. On defendant 
disputing their right to bring this action jointly, they stated, in their 
replication, that they had moved the boats jointly from Certain 
parties named, anti were joint owners of the cargoes. 

As no proof on this point has been produced by either party in 
the catiti h|glow, it is necessary to enquire on which side the burden 
of proof lies. I am of opinion that the onus probandi fell on 
tlcfendant in the present instance. As far as the circumstances of 
this case go, the plaintiffs appear to have acted in concert and to 
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have been bound by mutual interests, and those interests to have 
been equally affected by the acts of the defendants in regard to 
time, place, and consequences. It appears to me therefore that, as 
the case stands, the plaintiffs were fully justified in bringing a joint 
action against the defendants. If the latter afliirm that some special 
cause exists rendering such a mode of action inadmissible, 1 con¬ 
ceive they are bound to prove its existence, or to aftbrd such 
reasons for the court’s entertaining their view of the question as 
would make it incumbent on the pjairrtiffs to nullify it by some 
positive proof. Any such reasons or any ^uch grounds for doubt¬ 
ing the admissibility of the plaintiffs’ case in its present form, the 
defendants have not afforded, and therefore I reject the objection. 
With reference to the other matters referred to in this appeal, I 
consider the facts of the foi'cible seizure of the boats and cargoes, 
and the subsequent sale and loss of them, fully established; and that 
the present appellant, as owner of the mart, was implicated, and 
is fully responsible for this loss conjointly with his agents the other 
defendants, and 1 tlicrefore see no reason for interfering with the 
order of the lower court. 


The 31 ST December 1850. 

Case No. 55 of 1850. 

Appeal from a decision of Roy ITuru Chunder Ghose, Principal Sudder 

Ameen, passed on the 21st September 1850 . 

Ramchand Audito and others, (Defendants,) Appellants^ 

versus 

Kulum Manjee and another, (Plaintiffs,) Respondents. 

The circumstance# of this case are precisely the same as those 
detailed in case No. 54 of 1850, decided this day; the particulars of 
that decision are applicable to this case, and the same order is appli¬ 
cable to this appeal: this appeal is therefore dismissed. 







